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€xxmt  €mxts  of  %  Mmitb 


WITHIN  THE  SECOND  CIKCUIT, 


Samuel  G.  Monce  and  Rollin  J.  Ives 
Benjamin  F.  Adams.    In  Equity. 

The  ioTention  covered  by  the  letters  patent  granted  to  Samuel  G.  Monce,  Jane 
8th,  1 869,  for  an  "  improyed  tool  for  cutting  glass,"  the  claims  of  which  are, 
"  1.  The  cutter,  A,  constructed  substantially  as  shown  and  described,  and  for 
the  purposes  set  forth ;  2.  The  combination  of  the  cutter,  A,  frame,  B,  and 
handle,  C,  substantially  as  and  for  the  purposes  described,"  consists,  so  far  as 
the  revolying  steel  cutter  is  concerned,  in  the  fact  that  its  sides  are  made  par- 
allel and  then  bevelled  towards  each  other  at  an  angle  of  about  45°  to  the 
axis  of  the  cutter,  so  as  to  meet  about  midway  between  the  same,  in  a  cutting 
edge,  and  to  be  at  right  angles  to  each  other. 

The  value  of  a  diamond,  for  cutting  glass,  depends  not  merely  on  its  hardness, 
but  on  the  fact  t^at  its  surfaces  are  curved,  the  meeting  of  any  two  of  them 
presenting  a  curvilinear  edge,  and  that  the  diamond  is  so  placed  that  the 
line  of  the  intended  cut  is  a  tangent  to  this  edge,  near  to  its  extremity,  and 
that  the  two  surfaces  of  the  diamond  laterally  adjacent  are  equally  inclined  to 
the  surface  of  the  glass,  and  the  cutting  edges  are  at  right  angles  to  each 
other. 

The  conditions  necessary  to  form  a  glazier's  diamond  are  found  in  the  invention 
of  the  patent. 

The  patent  is  valid. 

TOL.  XII. — 1 
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The  cutter  of  the  patent  was  not  anticipated  hy  a  cotter  for  catting  glass,  made 
of  hardened  steel,  which  made  a  cut  at  an  angle  of  46^*  to  the  surface  of  the 
glass,  the  cutter  of  the  patent  making  the  cut  at  a  right  angle  to  such  surface. 

The  cutter  of  the  patent  was  the  first  successful  substitute  for  the  glazier's 
diamond. 

The  specification  of  the  patent  is  not  ambiguous,  in  saying,  merely,  that  the  cut- 
ter is  to  be  "  hardened,"  and  in  not  saying  what  degree  of  hardness  is  to  be 
given  to  it. 

(Before  SmniAN,  J.,  Connecticut,  Apnl  Hth,  1874.) 

Shipman,  J.  The  complainants  are  the  owners  of  a  patent 
for  an  alleged  new  and  useful  "improved  tool  for  cutting 
glass,"  and  have  brought  their  bill  against  the  defendant, 
alleging  an  infringement  by  the  latter,  and  praying  for  an 
injunction  and  an  account.  The  patent  was  granted  to  Sam- 
uel G.  Monce,  one  of  the  complainants,  on  the  8th  of  June, 
1869.  The  defence  contained  in  the  answer,  and  chiefly  re- 
lied upon,  is  a  denial  that  said  Monce  was  the  first  inventor 
of  the  patented  article.  It  is  also  alleged,  that  the  description 
of  the  invention  set  forth  in  the  specification  is  incomplete 
-and  ambiguous. 

The  patented  article  was  designed  to  be  an  economical 
and  effective  substitute  for  a  glazier's  diamond,  in  the  cutting 
of  glass.  The  alleged  invention  is  thus  described  in  the  speci- 
fication :  "  My  invention  consists  in  the  use  or  employment 
of  a  revolving  steel,  roller,  the  periphery  of  which  roller  is 
bevelled  on  both  sides,  so  as  to  form  a  cutting  edge,  and  is 
fitted  to  revolve  in  a  suitable  frame,  and  attached  to  a  handle 
foir  operating  the  same.  The  cutter  is  made  from  steel,  and 
is  turned  smooth  and  round,  and  afterwards  hardened.  The 
sides  are  parallel,  or  nearly  so,  for  a  short  distance,  and.  then 
bevelled  towards  each  other,  so  as  to  meet  about  midway  be- 
tween the  same,  thus  forming  the  point  or  cutting  edge.  The 
bevelled  portion  of  the  sides  should  be  at  an  angle  of  about 
forty-five  degrees  to  the  axis  of  the  cutter,  and,  consequently, 
will  be  at  near  right  angles  to  each  other.  It  is  not  necessary 
that  the  angles  of  the  bevelled  sides  should  be  at  exactly  right 
angles  to  each  other,  but,  near  that  angle,  or  a  very  little 
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more  obtuse,  the  cutter  is  fouud  to  operate  to  the  best  advan- 
tage.    The  cutter  can  be  fitted  to  revolve  upon  a  pin,  or  on 
Bolid  journals  at  each  end,  which  latter  mode  I  prefer,  and 
show  the  same  in  drawings.    The  frame,  near  one  end,  is  pro- 
vided with  bearings  for  the  journals,  which  journals  should 
be  a  little  shorter  than  the  thickness  of  the  sides  of  the*  frame, 
in  order  that,  when  the  sides  are  placed  against  a  straight 
edge  or  other  gauge,  the  end  of  the  journal  shall  not  come  in 
contact  with  such  gauge.    The  handle,  C,  can  be  of  any  de- 
sired form,  and  secured  to  the  frame  in  any- proper  manner. 
I  construct  said  handle  like  the  handle  ordinarily  used  for  a 
diamond  tool.  *  *  ♦  By  my  invention  I  produce  a  tool  for 
cutting  glass,  which  is  equally  convenient  in  use  as  an  ordi- 
nary diamond,  and  can  be  sold  at  a  large  profit,  for  one-tenth 
of  the  usual  cost  of  a  diamond."    The  claim  is  as  follows: 
"  I  do  not  claim  simply  a  revolving  cutter,  but  what  I  claim 
as  new,  and  desire  to  secure  by  letters  patent,  is,  1.  The  cutter, 
A,  constructed  substantially  as  shown  and  described,  and  for 
the  purposes  set  forth ;  2.  The  combination  of  the  cutter.  A, 
frame,  B,  and  handle,  C,  substantially  as  and  for  the  purposes 
described." 

The  drawings  attached  to  the  specification  show  that  the 
instrument  is  a  tiny  steel  revolving  cutter  or  wheel,  made  as 
described  in  the  specification,  attached  to  a  frame  and  handle, 
the  whole  resembling  very  much  the  glazier's  diamond  ordi- 
narily in  use.  It  is  clearly  proved'  that  this  instrument  is  ex- 
ceedingly well  adapted  to  the  purpose  for  which  it  was  de- 
signed ;  that  very  large  quantities  have  been  sold  at  a  cheap 
rate ;  that  it  has  superseded  the  use  of  all  other  steel  glass- 
cutters  ;  and  that  it  is  an  efiicient  and  useful  tool,  while  pre- 
vious inventions  have  been  failures.  A  glazier's  diamond  is 
sold  at  from  $3  60  to  $5  00,  while  this  article  is  sold  at  fifty 
cents  or  less.  The  use  of  a  tool  for  glass-cutting  is  thus 
brought  within  the  reach  of  every  householder.  It  is  admit- 
ted, that  the  invention  does  not  consist  of  a  revolving  cutter ; 
and  it  is  obvious  that  it  does  not  consist  in  a  revolving  cutter 
of  a  high  degree  of  hardness,  for,  "  hardened  "  steel  cutters 
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had  been  known  previously  to  the  date  of  the  patent.  Tlie 
invention,  then,  so  far  as  the  cutter  is  concerned,  must  consist 
in  its  form — in  the  fact  that  the  sides  are  made  parallel,  and 
then  bevelled  towards  each  other  at  an  angle  of  about  forty- 
five  degrees  to  the  axis  of  the  cutter,  so  as  to  meet  about  mid- 
way between  the  same,  in  a  cutting  edge.  The  sides,  at  the 
cutting  edge,  will,  consequently,  if  they  are  at  an  angle  of 
forty-five  degrees  to  the  axis  of  rotation,  be  at  right  angles  to 
each  other.  As  has  been  said,  the  object  of  the  patentee  was 
to  make  an  economical  substitute  for  the  glazier's  diamond, 
which  should,  if  possible,  possess  the  requisites  which  ex- 
perience had  shown  were  best  adapted  to  successful  glass- 
cutting. 

In  order  to  determine  whether  the  utility  and  success  of 
this  invention  depends  upon  any  peculiarities  in  the  form  of 
the  cutter,  it  is  desirable  to  ascertain  upon  what  depends  the 
eflSciency  of  the  diamond.  While  almost  any  diamond  will 
scratch  or  tear  the  surface  of  glass,  it  is  a  fact  that  the  value 
and  efiiciency  of  a  diamond  to  be  used  for  the  cutting  or 
severing  of  glass,  depends  not  merely  on  the  hardness,  but 
upon  the  form,  of  the  cutting  surface.  Other  gems  than  the 
diamond  will  successfully  cut  glass,  provided  they  can  be 
shaped  into  forms  similar  to  those  of  the  diamonds  used  for 
this  purpose.  Dr.  Wollaston,  in  the  Philosophical  Transac- 
tions for  1816,  thus  explains  the  peculiarities  required  for  the 
glazier's  diamond  :  "  In  the  natural  diamond,  there  is  this 
peculiarity,  in  those  modifications  of  the  crystals  that  are 
chosen  for  this  purpose,  that  the  surfaces  are,  in  general,  all 
curved,  and,  consequently,  the  meeting  of  any  two  of  them 
presents  a  curvilinear  edge.  If  the  diamond  is  so  placed, 
that  the  line  of  the  intended  cut  is  a  tangent  to  this  edge, 
near  to  its  extremity,  and  if  the  two  surfaces  of  the  diamond 
laterally  adjacent  be  equally  inclined  to  the  surface  of  the 
glass,  then  the  conditions  necessary  for  efiecting  a  cut  are 
complied  with.  The  curvature  is  not  considerable,  and,  con- 
sequently, the  limits  of  inclination  are  very  confined.  If  the 
handle  be  too  much  or  too  little  elevated,  the  one  extremity 
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of  the  curve  will  be  made  to  bear  irregularly  upon  the  glass, 
and  will  plough  a  ra^ed  groove,  by  pressure  of  its  point. 
But,  on  the  contrary,  when  the  contact  is  duly  formed,  a 
simple  fissure  is  effected,  as  if  by  lateral  pressure  of  the  ad- 
jacent surfaces  of  the  diamond,  diverted  equally  to  each  side. 
The  effects  of  inequality  in  the  lateral  inclination  of  the  faces 
of  the  diamond  to  the  surface  of  the  glass  are  different  accord 
ing  to  the  degree  of  inequality.  If  the  difference  be  very 
small,  the  cut  may  still  be  clean,  but,  as  the  fissure  is  then 
not  at  right  angles  to  the  surface,  the  subsequent  fracture  is 
found  inclined  accordingly.  When  an  attempt  is  made  to  cut 
with  an  inclination  that  deviates  still  more  from  the  perpen- 
dicular, the  glas^  is  found  superficially  flawed  out  on  that  side 
to  which  the  greater  pressure  was  diverted,  and  the  cut  com- 
pletely fails.'' 

Again, from  the  testimony  given  in  this  case-it  appears,  that 
it  is  necessary,  for  practical  use,  as  a  glass-cutter,  that  the 
sides  of  the  instrument  should  be  bevelled  towards  each  other 
at  about  a  right  angle,  for  two  reasons :  1st.  A  more  acute 
angle  would  not  be  suiBciently  durable.  2d.  Experience  has 
shown  that,  in  order  to  cut  glass  successfully,  the  cutting 
edges  of  the  tool,  whether  of  a  diamond  or  of  any  other  cut- 
ter, must  be  at  a  right  angle  to  each  other.  This  fact  is  also 
asserted  by  the  authorities  upon  the  subject.  The  reason. why 
such  an  angle  is  necessary  does  not  seem  to  be  clearly  ex- 
plained. Hence,  the  requisites  of  the  form  of  a  tool  best 
adapted  to  glass-cutting,  are  three-fold :  1st.  The  cutting 
edge  should  be  curvilinear.  2d.  The  cutting  edges  should  be 
at  right  angles  to  each  other.  3d.  The  two  surfaces  of  the 
diamond  which  are  adjacent  to  the  cutting  edge  should  be 
equally  inclined  to  the  surface  of  the  glass.  The  cutter  should 
also  be  so  placed  in  its  frame  as  most  easily  to  bring  the  cut 
which  is  to  be  made  at  right  angles  with  the  surface  of  the 
glass. 

Eecurring,  now,  to  the  alleged  invention,  the  sides  of  the 
cutter  are  made  parallel  and  then  bevelled  towards  each  other 
at  an  angle  of  about  forty-five  degrees  to  the  axis  of  the  cutter. 
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60  as  to  meet  about  midway,  in  a  cutting  edge.  The  condi- 
tions necessary  to  form  a  glazicr^s  diamond  are  thus  complied 
with ;  for,  by  making  the  two  sides  of  the  cutter  parallel  for 
a  short  distance,  and  then  bevelling  them  towards  each  other 
at  an  angle  of  forty-five  degrees  to  the  axis  of  rotation,  till 
they  meet,  "  the  two  surfaces  "  of  the  cutting  instrument, 
"  laterally  adjacent,  are  equally  inclined  to  the  surface  of  the 
glass."  The  frame  being  attached  to  the  cutter  in  the  precise 
way  in  which  the  handle  is  attached  to  the  diamond,  the  in- 
clination of  the  cut  will  naturally  be  at  right  angles  to  the 
surface  of  the  glass,  and  the  lateral  pressure  of  the  adjacent 
surface  of  the  cutter  is  '*  diverted  equally  to  each  side."  Fur- 
thermore, the  sides,  at  the  cutting  edge,  being  at  or  near  an 
angle  of  forty-five  degrees  to  the  axis  of  rotation,  will  be  at  or 
near  an  angle  of  ninety  degrees  to  each  other. 

Having  thus  ascertained  wherein  the  peculiarity  of  the 
cutter  consists,  is  this  form  a  new  invention  of  the  patentee,  or 
has  it  been  anticipated  by  others?  The  respondent  claims 
that  this  alleged  invention  is  an  instance  of  double  use — the 
mere  application  of  an  old  device  to  a  new  purpose.  He  in- 
troduces the  patents  of  Charles  Wilson,  of  March  13th,  1847, 
and  April  1 0th,  18-i9,  of  Joseph  E.  Stan  wood,  of  April  26th, 
1859,  and  of  A.  H.  Hook,  of  September  13th,  1864,  to  show, 
not  only  that  the  use  of  steel  cutters  for  cutting  hard  sub- 
stances was  well  known,  but  that  the  cutter  in  each  of  these 
patents  was  of  a  similar  form  with  the  one  in  the  Monce 
patent 

The  first  patent  to  Charles  Wilson  was  for  a  mode  of  cut- 
ting stone  or  other  like  material,  by  means  of  a  revolving  cutter, 
operating  in  a  described  manner,  and  was  particularly  designed 
for  the  smoothing  and  finishing  of  grindstones.  Whether 
the  knives  in  Wilson's  machine  are  able  to  cut  glass  or  not 
is  unknown.  In  either  event,  the  particular  form  or  shape  of 
the  knives  or  cutters  was  not  a  part  of  Wilson's  machine, 
and,  whether  they  were  or  were  not  accidentally  bevelled  at 
an  angle  of  forty-five  degrees,  was  an  unrecognized  cir- 
cumstance, of  no  value  or  importance  to  his  discovery. 
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The  second  patent  of  Wilson  is  entirely  immaterial  to  the 
present  case. 

The  patent  of  Stanwood  was  for  a  revolving  cutter,  so 
operating  upon  gas  or  iron  pipe,  secured  in  place  by  a  clamp 
or  jaw,  as  to  cut  the  pipe.  Sometimes,  one  of  the  cutters, 
detached  from  the  heavy  frame  in  which  it  is  placed,  will  cut 
or  tear  glass.  Ordinarily,  however,  an  instrument  intended 
for  cutting  pipe  cannot  be  successfully  used  upon  glass.  The 
requisites  for  successful  pipe-cutting  are  very  different  from 
those  for  successful  glass-cutting,  and,  consequently,  it  is  only 
in  exceptional  cases  that  a  gas-pipe  cutter  can  be  used  upon 
glass.  Such  a  cutter  could  never  be  made  a  practical  substi- 
tute for  a  diamond.  But,  in  this,  as  in  the  first  Wilson  patent, 
the  invention  which  is  the  distinctive  feature  of  the  Monce 
patent  is  unknown  and  unrecognized.  In  the  Stanwood 
device,  the  sides  of  the  cutter  may  or  may  not  be  bevelled 
towards  each  other  at  a  particular  angle.  The  angles  vary 
in  different  specimens  of  the  article,  sometimes  exceeding, 
and  sometimes  being  under,  forty-five  degrees. 

The  Hook  patent  is  for  a  paper-cutter.  It  is  sufficient  to 
say,  that  one  of  its  sides  is  at  right  angles  to  the  axis  of 
rotation. 

The  respondent  also  introduced  the  cutter  attached  to  a 
book-binders'  machine  for  cutting  pasteboard,  and  claims  that 
it  has  long  been  in  use,  and  will  cut  glass.  The  pasteboard 
cutters  exhibited  upon  the  trial,  did  not  cut  glass  readily  or 
easily.  The  truth  probably  is,  that  such  a  cutter  of  unusual 
hardness  will  also  sever  glass,  but  those  ordinarily  and  usually 
made  will  not  answer  this  purpose.  The  sides  of  the  paste- 
board cutter  are',  apparently,  but  slightly  inclined  towards 
each  other. 

Thus  far,  the  well  known  principle  relied  upon  by  the 
respondent  is  inapplicable  to  the  present  case,  inasmuch  as  it 
is  untrue,  that  the  distinctive  feature  of  the  patented  article 
was  used  as  a  part  of  the  cutters  previously  existing.  The 
alleged  invention  of  Monce  was  neither  a  part  of  the  invention 
of  previous  patentees,  nor  was  it  a  part  of  their  machines. 
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unlesB  by  accident,  and,  lastly,  the  cutters  in  their  machines 
will  not  practically  perform  the  office  of  this  cutter,  to  wit : 
the  cutting  of  glass  for  glaziers'  purposes.  The  peculiarity 
in  the  form  of  this  cutter  has  accomplished  an  effect  not 
before  produced,  that  is,  has  made  a  successful  glass-cutter. 

The  respondent  also  claims,  that  the  alleged  invention 
had  been  previously  anticipated,  in  every  particular,  by  the 
patent  of  O.  M.  Pike,  of  December  29th,  1868,  and  by  the 
harness-leather  cutter  used  and  produced  by  the  witness 
Septimus  C.  Stokes. 

Pike's  patent  was  for  a  glass-cutter.  His  cutter  was  a 
small  rod  of  hardened  steel,  turning,  near  one  end,  upon  two 
friction  wheels,  and,  at  the  other  end,  in  a  hardened  steel 
socket  in  a  thumbscrew.  The  object  of  the  thumbscrew,  the 
friction  wheels  and  the  steel  socket  was  to  make  the  friction 
on  the  cutter  as  little  as  possible.  When  the  instrument  is 
used,  the  end  of  the  cutter  is  placed  upon  the  surface  of  the 
glass,  and  the  side  of  the  frame  drawn  along  the  straight  edge 
or  pattern.  The  instrument  is  so  made  that,  in  order  to  bring 
the  point  of  the  cutter  in  contact  with  the  surface  of  the 
glass,  so  as  to  cut,  the  cutter  must  be  placed  upon  the  glass 
at  an  angle  of  forty-five  degrees.  This  article  has  not  proved 
practically  a  success,  and,  by  recurring  to  the  quotation  here- 
tofore made  from  Dr.  WoUaston,  it  is  not  difficult  to  under- 
stand the  cause  of  the  failure.  The  fissure  should  be  made 
at  right  angles  with  the  surface,  otherwise,  if  the  cut  deviates 
much  from  the  perpendicular,  "  the  glass  is  found  super- 
ficially flawed  out  on  that  side  to  which  the  greater  pressure 
was  diverted,  and  the  cut  completely  fails."  As  the  Pike 
tool  mast  be  held  at  an  angle  of  forty-five  degrees  to  the 
glass,  the  cut  is  made  at  an  angle  of  forty-five  degrees,  instead 
of  being  at  right  angles,  to  the  surface.  The  cut  becomes 
a  sidewise  or  slanting  cut,  and,  the  greater  pressure  being 
constantly  directed  upon  one  side,  the  instrument  is  unevenly 
worn,  and,  in  a  short  time,  loses  its  cutting  power.  The 
defect  in  the  Pike  instrument  is  remedied  in  the  Monce 
patent,  by  making  the  cutter  a  wheel  instead  of  a  revolving 
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rod.  The  wheel  can  then  be  placed  upon  the  end  of  the 
handle,  like  the  handle  of  an  ordinary  diamond,  instead  of  at 
the  side  of  a  frame,  and  can  be  placed  npon  the  glass  so  that 
the  lateral  pressure  of  the  two  sides  of  the  cutter  upon  the 
surface  will  be  equal,  and,  consequently,  the  cut  will  be  at 
right  angles,  and  not  slanting,  to  the  surface. 

The  Stokes  cutter  was  originally  for  cutting  leather.  It 
was  purchased  in  1861  by  the  owner,  who  was  then  a  saloon 
keeper,  and  used,  at  first,  for  cutting  newspapers  into  cigar 
lighters.  Stokes  discovered  that  it  would  cut  glass,  and  has 
occasionally  used  it  for  that  purpose  since,  for  his  own 
convenience  or  amusement.  The  wheel  was  evidently,  at 
one  time,  much  larger  than  it  is  now,  and  has  been  worn  to 
the  present  edge  by  use.  The  wheel  is  of  great  hardness, 
and  will,  when  ground  to  a  sharp  edge,  cut  glass.  That  it 
can  be  uniformly  used  for  a  glass-cutter  is  not  claimed. 
That  such  an  instrument  could  not  be  made  practically  avail- 
able in  the  market  and  by  householders,  as  a  glass-cutter,  is 
obvious. 

The  result  is,  that  the  respondent  has,  in  my  judgment, 
failed  to  show  that  the  alleged  invention  has  been  anticipated 
either  by  a  prior  patent  or  by  prior  use. 

There  is  another  fact  in  this  case  not  unworthy  of  mention. 
The  small  and  inexpensive  tool  which  is  the  subject  of 
controversy  has  proved  to  be  of  great  utility,  and  has  achieved 
success.  The  energy  and  research  of  the  respondent  and  of 
his  counsel  has  not  discovered  a  successful  substitute  for  the 
glaziers'  diamond,  other  than  the  patented  article.  It  has 
confessedly  superseded  all  prior  inventions.  Under  these 
circumstances,  the  language  of  the  Court  in  Stanley  Works 
V.  Sarffent,  (8  JSlatckf.  C.  C.  -ff.,  344,)  is  not  inappropriate. 
**  Utility  is  not  an  infallible  test  of  originality.  To  be  new, 
in  the  sense  of  the  Act,  it  must  be  produced  of  original 
thought  or  inventive  skill,  and  not  a  mere  formal  and  mechan- 
ical change  of  what  was  old  and  well  known.  But,  the  effect 
produced  by  a  change  is  often  an  appropriate,  though  not  a 
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controlHng,  consideration,  in  determining  the  character  of  the 
change  itself/' 

The  respondent  also  insists  that  the  patent  is  void  for 
ambiguity,  both  in  the  specification  and  in  the  claims,  Ist. 
Because  the  specification  does  not  state  what  degree  of  hard- 
ness is  to  be  given  to  the  cutter.  It  simply  says  "  hardened." 
As  has  been  before  remarked,  the  patent  was  not  for  a 
hardened  revolving  cutter.  That  was  a  well  known  invention . 
As  the  term  "  hardened,"  among  mechanics,  implies  that  it 
shall  be  made  as  hard  as  can  ordinarily  be  done,  and  not 
tempered,  it  was  not  necessary  for  the  patentee  to  set  forth 
in  his  specification  more  particularly  the  degree  of  hardness 
to  be  given  to  the  cutting  instrument. 

2d.  It  is  claimed  that  the  specification  is  ambiguous,  in 
that  it  does  not  point  out  what  is  old,  and  specify  what  is 
new,  in  the  alleged  invention.  In  the  claim,  the  patentee 
expressly  disclaims  a  revolving  cutter,  but  does  claim  a  cutter 
constructed  substantially  as  shown  and  described,  and  for  the 
purposes  set  sorth.  This  claim  has  reference  to  the  shape, 
form  and  angks  of  the  cutter — to  the  particular  construction 
and  peculiar  shape  of  his  cutter,  which  adapted  it  to  the 
purposes  of  a  glass-cutter.  He  did  not  intpnd  to  claim,  and 
did  not,  in  my  judgment,  claim,  a  hardened  roller,  or  a  cutter 
brought  to  any  particular  degree  of  hardness. 

I  see  no  force  in  the  other  criticisms  upon  the  ambiguity 
of  the  specification,  which  seems  to  me  to  be  as  exact  and 
accurate  as  the  nature  of  the  subject  will  permit. 

No  question  is  made  in  regard  to  the  fact  of  infringement 
by  the  respondent.  He  has  made  and  sold  an  exact  imitation 
of  the  plaintifis'  invention. 

An  injunction  must,  therefore,  issue,  and  a  reference  be 
made  to  a  master  to  take  and  state  an  account. 


Charles  E,  MitcheU^  for  the  plaintifis. 
W,  Edgar  Simonds,  for  the  defendant. 
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John  W.  Petty  akd  othebs 
Henby  B.  Merbill  and  others. 

A  oollisioQ  occurred  between  two  TeFsels,  the  M.  and  the  E.  The  libellants, 
as  owners  of  the  M.,  brought  this  suit,  in  personam,  in  the  District  Court  for 
this  District,  against  the  owners  of  the  E.,  to  recover  for  damages  caused  by 
such  collision,  claiming  $2,100.  The  owners  of  the  E.  sued  the  M.,  in  reni,  in 
the  District  Court  for  the  Southern  District  of  New  York,  claiming  to  recover 
$3,489  87,  as  damages  caused  by  the  collisiou.  Both  suits  were  tried  to- 
gether, on  the  same  proofs,  before  the  same  Judge,  in  the  District  Court.  In 
this  suit,  the  libellants  had  a  decree  for  $1,696  92.  The  libel  in  the  other 
suit  was  dismissed.  The  owners  of  the  E.  appealed  to  Circuit  Court,  in  each 
suit  The  decree  in  the  suit  in  the  Southern  District  was  directed  to  be 
affirmed  in  November,  1870,  and  the  formal  decree  of  affirmance  was  entered 
in  February,  1871.  In  the  latter  month  the  owners  of  the  E.  appealed  from 
that  decree  to  the  Supreme  Court.  In  November,  1871,  the  appeal  in  this 
suit  was  heard  by  the  Circuit  Court,  and,  on  the  8th  of  March,  1872,  the 
Ubellants  had  a  decree  therein,  in  this  Court,  for  $1,292  81.  In  the  latter 
month,  the  owners  of  the  E.  appealed  from  that  decree  to  the  Supreme  Court. 
That  Court  dismissed  the  appeal  for  want  of  jurisdiction.  Afterwards,  that 
Court,  on  the  merits,Te versed  the  decree  of  the  Circuit  Court  for  the  Southern 
District  dismissing  the  libel  in  the  suit  in  that  District.  The  respondents  in 
this  suit,  in  June,  1878,  moved  this  Court  for  a  rehearing  of  this  suit : 
Mdd,  that  the  motion  must  be  denied. 

(Beforo  Woodkxjff,  J.,  Eastern  District  of  New  York,  April  26th,  1874.) 

WooDBUFF,  J.  On  the  20th  of  September,  1868,  a  col- 
liBion  occurred  in  the  East  river,  between  Blackwell's  Island 
and  Long  Island,  between  the  schooner  Mary  Eveline,  belong- 
ing to  the  libellants,  and  the  sloop  Ethan  Allen,  belonging  to 
the  respondents.  The  schooner  was  damaged,  and  the  sloop 
was  snnk,  and  so  injured  as  to  be  unfit  to  repair.  Merrill 
and  others,  owners  of  the  .Ethan  Allen,  filed  their  libel,  in 
rem,  against  the  Mary  Eveline,  to  recover,  for  their  loss, 
$•3,489  37,  in  the  District  Court  for  the  Southern  District  of 
New  York,  and  Petty  and  others  intervened  as  owners  of  the 
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latter,  to  defend,  &c.  Petty  and  others,  as  such  owners, 
filed  their  libel  in  the  District  Court  for  the  Eastern  District 
of  New  York,  m  personanij  against  Merrill  and  others,  as 
owners  of  the  Ethan  Allen,  to  recover  for  their  loss  by  injury 
to  the  Mary  Eveline,  to  the  amount  of  $2,100.  ,  By  arrange- 
ment between  the  proctors  for  the  respective  parties,  the  two 
causes  were  tried  before  the  District  Judge  of  the  Eastern 
District  of  New  York,  (he  being  authorized  to  act  in  the 
Southern  District.)  The  same  proofs  were  taken  and  used  in 
each  case.  In  the  District  Court,  the  causes  were  argued  to- 
gether. The  District  Judge  was.  of  opinion,  that  the  proofs 
showed  that  the  Ethan  Allen  was  wholly  and  solely  in  fault, 
and  that  her  fault  caused  the  collision  and  the  resulting 
damage,  (3  Benedict,  438.)  Decrees  were  accordingly  entered 
in  the  respective  District  Courts.  The  libel  filed  in  the 
Southern  District  by  the  owners  of  the  Ethan  Allen,  Merrill 
and  others,  was  dismissed ;  and,  in  the  Eastern  District,  the 
owners  of  the  Mary  Eveline  were  adjudged  entitled  to  re- 
cover the  damages  sustained  by  the  injury  to  that  vessel, 
which,  with  interest  and  costs,  were  fixed,  by  the  decree  of 
that  Court,  at  $1  ^695  92.  Appeals  in  each  case  were  taken  to 
the  Circuit  Court  for  the  respective  Districts.  The  appeal  in 
the  Southern  District  was  brought  to  a  hearing  on  the  20th  of 
November,  1870,  and  the  decree  dismissing  the  libel  filed  by 
the  owners  of  the  Ethan  Allen  was,  on  that  day,  decided,  and 
directed  to  be  affirmed,  though  the  formal  decree  to  that 
efiect,  appears  not  to  have  been  entered  until  February  1st, 
1871.  From  that  decree  the  owners  of  the  Ethan  Allen,  the 
present  petitioners,  on  the  11th  of  February,  1871,  appealed 
to  the  Supreme  Court  of  the  United  States.  Pending  that 
appeal,  and  nearly  one  year  after  the  decision  of  that  case  in 
the  Circuit  Court  for  the  Southern  District,  by  which 
decision  the  opinion  of  the  Circuit  Court  respecting  the 
merits  of  both  cases,  upon  the  proofs,  was  made  known  to 
both  parties  and  their  counsel,  and  on  the  2d  of  November, 
1871,  the  appeal  in  the  present  case  was  brought  to  a  hearing 
in  the  Eastern  District.    No  application,  founded   on  the 
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pendency  of  the  appeal,  and  the  possibility  of  a  reversal  in 
the  Supreme  Court,  with  the  suggestion  that,  in  this  case,  no 
appeal  to  the  Supreme  Court  could  be  entertained,  was  made 
herein,  to  postpone  the  hearing  or  decree  herein,  until  the 
decision  of  the  Supreme  Court  could  be  had.    It  followed, 
that  this  cause  was  heard,  and,  on  the  8th  of  March,  1872, 
the  decree  of  the  District  Court  was  modified  by  the  de- 
duction of  one  item  of  damage  claimed,  but  held  not  re- 
coverable, (9  Blatchf.  G.  C.  -ff.,  447,)  and  a  final  decree  in 
favor  of  the  owners  of  the   Mary  Eveline  was  entered,  for 
$1,292  81,  including  costs.     The  owners  of  the  Ethan  Allen, 
the  present  petitioners,  on  the  I8th  of  March,  1872,  appealed, 
also,  from  the  decree  of  the  Circuit  Court  in  this  cause,  to 
the  Supreme  Court  of  the  United  States.     But,  on  a  motion 
to  dismiss  such  appeal,  made  at  the  December  term  following, 
the  Supreme  Court  held,  {Merrill  v.  Petty ^  16  yfaUace^  338,) 
that  it  had  no  jurisdiction  of  the  cause,  the  amount  decreed 
herein  being  less  than  $2,000,  and  the  appeal  was  dismissed. 
But,  thereafter,  in  due  course,  the  appeal  of  the  owners  of  the 
Ethan  Allen,  from  the  decree  made  in  the  Southern  District, 
dismissing  their  libel,  was  heard  and  decided.     The  Supreme 
Court  therein   declared  their  opinion,  {The  Mary  Eveline^ 
16  WaMace^  848,)  that,  upon  the  proofs  therein,  the  collision 
between  the  two  vessels  was  caused  solely  by  the  fault  of  the 
schooner  Mary  Eveline,  and  that  she  was  solely  responsible 
for  the  damages  resulting  from  such  collision.     The  decree  of 
the  Court  below  in  her  favor  was,  therefore,  reversed.     Al- 
though no  such  fact  is  stated  in  the  papers  upon  which  this 
motion  is  founded,  I  am,  probably,  at  liberty  to  state,  that, 
(as  appears  by  the  files  and  entries  of  the  Court)  the  said 
owners  of  the  Ethan  Allen,  Merrill  and  others,  the  peti- 
tioners here,  after  their  appeal  in  this  cause,  applied  for  and 
obtained  a  stay  of  execution,  until  such  appeals  should  be 
decided.     Such  stay  was  made  in  anticipation  of  the  possibility 
of  some  such  application  as  is  now  made,  though  without  con- 
cluding either  party  thereby.    After  the  announcement  of  the 
decision  of  the  Supreme  Court  reversing  the  decree  in  the 
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Other  case,  in  May,  1873,  the  owners  of  the  Ethan  Allen,  on 
the  10th  of  June,  1873,  gave  their  notice  of  the  present  motion. 
They  ask  a  rehearing  of  the  cause  wherein  the  owners  of  the 
Mary  Eveline  had  a  decree  in  personam  to  recover  damages 
caused  by  the  said  collision,  for  which  damages  the  Supreme 
Court  have  adjudged  that,  upon  the  proofs  before  them,  the 
owners  of  the  Ethan  Allen  were  not  liable.  The  libellants 
oppose  the  motion,  insisting  that  this  Court,  according  to  the 
rules  and  practice  of  the  Court,  has  no  power,  after  the  lapse 
of  several  terras  since  the  decree  was  entered,  to  grant  this 
motion  and  proceed  again  to  try  the  cause. 

It  is  material  to  observe,  that,  if  the  motion  could  be 
granted,  it  would  be  of  discretion,  and  as  an  indulgence  to  the 
respondents,  and  it  would  not  be  proper  to  order  a  rehearing 
and  confine  such  hearing  to  the  record  upon  which  the  cause 
was  heard  on  the  former  trial.  I  should  think  it  just,  on  set- 
ting aside  the  decree  already  made,  to  permit  the  parties  to 
give  further  proofs,  if  they  desired  to  do  bo.  The  order  would 
be  in  the  nature  of  an  order  for  a  new  trial,  to  be  had  in  view 
of  the  decision  of  the  Supreme  Court,  which  would  be  a  guide 
to  the  principles  by  which  it  should  be  governed,  and  which 
did  not  govern  the  former  trial.  It  would  be  just  to  assume 
that,  on  the  former  trials,  the  libellants,  as  well  as  the  Court, 
were  misled  by  erroneous  ideas  touching  the  propriety  of  the 
navigation  by  the  two  vessels  in  question.  The  order,  if 
made,  should  permit  the  libellants  to  open  the  case  for  a  new 
trial.  It  cannot,  therefore,  be  certainly  known  that,  upon 
proofs  which  may  then  be  given,  the  decision  of  the  Supreme 
Court  in  the  other  case  will  be  conclusive.  On  the  contrary, 
it  may  then  appear  that,  the  whole  truth  being  now  developed, 
the  present  libellants  are  clearly  entitled  to  recover,  and  that, 
under  the  decision  of  the  Supreme  Court,  the  recovery  of  the 
owners  of  the  Ethan  Allen  in  the  other  case  works  gross  in- 
justice. I  might,  nevertheless,  if  I  thought  the  granting  or 
denial  of  this  motion  rested  in  mere  inclination,  uncontrolled 
by  settled  rules,  be  strongly  disposed  to  give  to  the  parties 
the  benefit  of  the  decision  of  the  Supreme  Court  in  the  other 
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case,  by  directing  a  sew  trial  in  this.  As  the  circumstances 
now  appear,  the  libellants  have  a  decree  against  the  respond- 
ents, to  recover  damages  which  the  Supreme  Court  have,  in 
another  case,  held  the  respondents  were  not  liable  to  pay. 
The  decree  has  not  yet  been  executed.  The  tribunal  which 
is  the  supreme  and  final  judge  in  such  matters  has,  in  effect, 
determined  that  the  decree  is  not  according  to  the  law,  upon 
the  proofe  now  before  the  Court,  and  it  is,  therefore,  not  just 
that  it  should  be  executed.  But  I  am  not  in  the  exercise  of 
arbitrary  power ;  nor  is  it  an  unimportant  consideration,  that 
litigation  ought  to  end  according  to  some  general  rules 
which  may  guide  the  conduct  of  parties.  To  depart  from 
them,  according  to  the  ideas  of  the  Judge,  of  what  is  ab- 
stractly just  in  each  particular  case,  would  be  dangerous 
and  productive  of  evils  which  can  hardly  be  estimated.  I 
have  already  suggested  that,  to  grant  the  motion,  would  be  to 
order  a  new  trial,  the  result  of  which  cannot  now  be  certainly 
known. 

A  further  hypothetical  suggestion  will  show  how  the 
granting  of  the  motion  might  carry  the  argument,  that  exact 
justice  between  the  parties  has  not  been  done,  to  the  extreme 
of  making  litigation  nearly  or  quite  endless.  Suppose  a  new 
trial  should  be  ordered,  and,  on  that  trial,  the  libellants  were 
not  only  able  to  establish  a  right  to  recover,  by  proof  of  facts 
and  circumstances  withdrawing  this  case  from  the  decision  of 
the  Supreme  Court,  but  should  also  show  that  they  were,  by 
the  former  decree,  allowed  damages  grossly  inadequate  to 
their  indemnity,  and  a  recovery  should  thereupon  be  had  of 
more  than  $2,000.  Suppose  that,  on  an  appeal  then  taken, 
the  Supreme  Court  should  be  satisfied  that,  on  the  further 
case  made,  the  libellants  were  entitled  to  recover,  and  should 
affirm  the  decree.  It  would  then  appear  that  the  owners  of 
the  Ethan  Allen  ought  not  to  recover  from  the  Mary  Eveline. 
Exact  justice  would  seem  to  forbid  it.  Ought  the  Supreme 
Court  to  thereupon  recall  their  mandate  directing  a  recovery 
by  the  Ethan  Allen  ?  And  ought  then  a  new  trial  to  be  had 
in  that  case  ?    And,  if  it  was  had,  and  the  aspect  of  the  case 
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Bhonld  then  be  changed  by  other  proofB,  saA  &  recovery  be 
thereupon  again  ordered,  ought  there  then  again  to  be  a  re> 
turn  to  this  case,  and  the  proceedings  therein  be  again  over- 
hauled, on  the  ground  that  abstract  justice  requires  it?  Where 
would  be  the  end  of  litigation  i 

The  precise  question,  under  the  identical  circnmstances 
now  before  me,  does  not  appear  to  have  been  decided  in  any 
case  to  which  my  attention  has  been  called.  There  are  rules  of 
practice,  however,  to  which  parties  are  bound  to  conform,  and 
which  coDBtitute  the  guide  of  the  Courts  themselves.  It  is  of 
much  importance,  to  the  administration  of  justice,  and  to  the 
policy  which  demands  that  litigation  be  not  indefinitely  pro- 
tracted, that  such  rules,  when  made  or  settled,  sliould  be  ad- 
hered to.  The  obserratious  of  Chief  Justice  Taney,  upon  the 
facility  with  which  a  rehearing  could  be  obtained  in  the  En- 
glish Court  of  Chancery,  and  its  consequences,  and  the  reftisal 
of  the  Supreme  Court  to  permit  such  a  practice  in  that  Coort, 
bear  forcibly  upon  this  aubjeot.  {Srovm  v.  Aspden,  14  Sow., 
25.) 

The  case  of  Jiich  v.  Zambert,  (12  Sov).,  847,)  Was,  prob- 
ably, in  its  form,  a  more  obvious  case  for  the  granting  of  a  re- 
hearing,   if    the   power   existed,  than   the   present.     There, 
several  causes  of  action  had  been  consolidated,  and  the  Dis- 
trict and  Circuit  Courts  had,  upon  the  same  proofs  and  grounds 
of  decision,  decreed  for  the  lihellants,  awarding  each  a  spe- 
cific amount.     The  respondents  appe^ed   to  the  Supreme 
Court,    That  Court  dismissed  the  appeal  as  to  all  the  libel- 
lants  but  two,  (as  the  appeal  was  here  dismissed,)  for  want  of 
jurisdiction,  and  the  decree  as  to  the  others  was  reversed. 
We  know  nothing  of  the  subsequent  history  of  the  caae  in 
the  Circuit  Court  of  South  Carolina,  but  it  is  obvious  that 
the  enforcement  of  the  decrees  which  were  not  reversed  was 
to  all  the  suggestions  of  injustice  urged  here. 
The  Nmo  Englamd,  (3  Sumner,  502,)  Mr.  Justice  Story 
les  the  question  of  rehearing  in  Admiralty,  aud,  while 
s,  "  that  it  is  competent  for  a  Court  of  Admiralty  to 
a  cause  after  a  decree  has  been  pronounced,  pending 
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the  term,  and  before  the  proceedings  hare  been  finally  en- 
rolled, or  drawn  up  and  entered  on  the  record,  I  confess  I  do 
not  entertain  the  slightest  doubt,"  he  also  says :  ^^  I  am  not 
aware  that,  after  a  decree  has  been  enrolled  or  entered  on 
record,  and  the  term  has  passed,  any  Conrt  of  Admiralty,  at 
least  in  this  country,  has  ever  entertained  an  application  for  a 
rehearing ; "  and,  adverting  to  the  practice  in  the  Supreme 
Court,  he  adds  further :  "  In  the  case  of  Rudaon  v.  Crue«bier^ 
(7  Oranch^  1,)  the  Supreme  Court  held,  that  a  case  could  not 
be  reheard  after  the  term  in  which  it  had  been  originally  de- 
cided ;  and  this  rule  has  ever  since  been  constantly  adhered 
to." 

No  authority  or  precedent  has  been  found  to  sanction  the 
order  now  applied  for.  It  does  unfortunately  happen  that 
the  inferior  Courts  are  sometimes  found  by  the  Court  of  last 
resort  to  have  made  erroneous  decisions.  That  Court  has 
sometimes  felt  constrained* to  pronounce  prior  decisions,  made 
in  exercise  of  its  own  high  jurisdiction,  erroneous.  And  yet 
neither  that  tribunal  nor  the  other  Courts  can,  where  the  last 
expression  of  the  highest  wisdom  is  promulgated,  be  called 
upon  to  look  backward  indefinitely  over  its  records  and  con- 
form prior  judgments  and  decrees  to  such  latest  utterance. 
Some  time  must  be  limited,  or  some  state  af  the  record  must 
con&titute  the  test  of  the  right  and  power  to  recall  and  review 
the  previous  action  of  the  Courts,  and  the  rules  governing 
the  subject  should,  so  far  as  possible,  be  general,  else  no  one 
can  know  when  or  where  is  the  end  of  litigation.  There  are 
many  limitations  of  the  power  of  Courts,  which  do  not  rest 
in  questions  of  exact  justice.  The  case  now  before  us  fur- 
nishes an'  illustration  of  one  kind.  No  suggestion  that  the 
decree  herein  was  wrong,  and  that  the  Supreme  Court  knew, 
and  were  about  to  decide,  (as  in  effect  was  decided,)  that  it 
was  wrong,  conld  warrant  that  Court  in  reversing  it. 

On  examination  of  the  Bules  prescribed  by  the  Supremo 

Court  for  the  Courts  of  Admiralty,  no  intimation  is  found 

which  will  sanction  a  rehearing  of  a  decree  made  several  terms 

before  the  application  therefor,  upon  an  appearance  by  all  the 
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partieB,  or  which,  in  each  case,  would  seem  to  recognize  a 
power  to  do  so,  beyond  the  general  power  of  Courts  over 
their  own  decrees  during  the  term  at  which  they  are  pro- 
nounced, and  at  any  time  before  they  are  enrolled  or  finally 
entered.    What  those  Eules  do  declare  seems  rather  to  indi- 
cate the  contrary.    By  Rule  40,  "  the  Court  may,  in  its  dis- 
cretion, upon  the  motion  of  the  defendant,  and  the  payment 
of  costs,  rescind  the  decree  in  any  suit  in  which,  on  account 
of  his  contumacy  and  default,  the  matter  of  the  libel  has  been 
decreed  against  him,  and  grant  a  rehearing  thereof,  at  any 
time  within  ten  days  after  the  decree  has  been  entered,  the 
defendant  submitting  to  such  further  orders  and  terms  in  the 
premises  as  the  Court  may  direct."    Under  the  Acts  of  Con- 
gress, the  Supreme  Court  had  authority  to  make  this  Rule,  and 
confer  the  power  which  it  declares.     They  have  not  thought 
proper  to  extend  the  power  to  other  cases  in  which  it  has  not 
heretofore  been  deemed  to  exist,  according  to  the  views  of 
Judge  Story,  already  referred  to. 

Conformably  to  the  generally  recognized  power  of  Courts 
over  their  own  judgments  and  decrees,  while  in  paper  or  dur- 
ing the  same  term,  the  155th  Rule  of  the  District  Court  for 
the  Southern  District  of  New  York  provides  for  a  rehearing, 
or,  more  literally,  it  limits,  in  precise  terms,  the  time  within 
which  a  rehearing  may  be  granted.  That  Rule  is  as  follows : 
"  A  rehearing  will  not  be  granted  in  any  matter  in  which  a 
decree  has  been  rendered,  unless  application  is  made  at  the 
term  when  the  decree  is  pronounced,  or  there  is  a  stay  of  pro- 
ceedings by  order  of  the  Judge."  That  Rule  contemplates, 
I  think,  a  stay  in  the  enrollment  or  final  entry  of  the  decree 
•on  the  record,  although  pronounced  in  form  by  the  Court,  and 
not  a  stay  to  enable  the  respondent  to  try  the  experiment  of 
an  appeal  to  the  Supreme  Court,  where  that  Court  has  no 
jurisdiction  to  review  the  decree.  Although  the  decree  has 
been  pronounced,  yet,  while  it  has  not  been  properly  drawn 
up,  settled,  and  entered,  this  Rule  seems  to  allow  an  applica- 
tion for  a  rehearing,  if  a  stay  of  such  entry  is  procured, 
though  the  term  at  which  a  decision  was   announced   has 
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passed.  If  that  Kiile  may  be  permitted  to  iDfluence  a  decision 
in  this  District,  as  presumptively  an  expression  of  a  general 
and  recognized  Rule  of  Admiralty  practice,  then  it  is  signifi- 
cant to  notice,  that  the  decision. in  the  other  case  was  made 
in  the  Southern  District,  dismissing  the  libel  of  Merrill  and 
others,  and  the  opinion  of  the  Circuit  Court  on  the  merits  in- 
Tolved  in  both  cases  wiEis  announced  nearly  one  year  before 
the  hearing  and  final  decree  in  this  case.  There  was,  there- 
fore, abundance  of  time  to  apply  for  a  suspension  of  the  heai^ 
ing  or  of  the  entry  of  the  final  decree,  pending  the  appeal  to 
the  Supreme  Court  in  the  other  case,  if  the  considerations 
now  urged  were  deemed  sufiicient. 

It  is  possible  for  this  Court  to  assume  to  disregard  the 
rules  which  Courts  have  heretofore  recognized  on  this  sub- 
ject, but  it  is  not  proper.  It  may  be  possible  to  say  that  jus- 
tice will  be  thereby  efiected,  and,  therefore,  this  Court  will 
make  a  precedent,  although,  in  all  past  adjudication,  none 
can  be  found;  but  this  would  be  unseemly  and  dangerous. 
The  power  of  the  Court  is  not  despotic  in  its  nature.  It  con- 
sists in  conforming  to  the  law  as  it  is,  and  giving  it  effect,  and 
not  in  making  law,  or  declaring  what  ought,  in  the  circum- 
stances of  each  particular  case,  to  be  the  law. 

These  considerations  constrain  me,  against  what  would 
otherwise  be  my  desire,  to  deny  the  motion. 

Charles  Donohue  and  JFrwnMin  A,  Wilcox^  for  the 
libellants. 

Richard  H.  Hunfleyy  for  the  respondents* 
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Chablss  N.  Black,  ab  ADinNiSTRATOR,  <&o.,  and  another 
Samuel  Thornb  and  othebb.    In  Equitt. 

In  taking  an  account  of  profits  in  this  suit,  under  the  decree  therein,  (10  Blaiehf. 
C  C,  R.,  66,)  the  master  proceeded  on  the  principle  of  charging  to  the  de- 
fendants, as  profits,  the  cost  or  yalue  of  all  the  wood  which,  but  for  the  nse  of 
the  patented  improvements,  they  would  haye  bamed  in  their  furnaces,  and 
made  a  report  accordingly.  On  the  accounting,  the  defendants  inquired  of 
one  of  their  witnesses,  whether  he  had  examined  and  worked  any  furnaces 
substantially  differing  from  the  plaintiffs'  furnace  and  worked  substantially 
different  from  the  plaintifis'  process,  which  existed  at  the  time  the  defendants 
constructed  their  furnaces,  and,  if  he  had,  what  was  the  economical  working 
of  such  fiurnaces,  as  compared  with  the  plaintiffs'  furnace  and  process.  The 
master,  on  the  plaintiffs'  objection,  excluded  the  evidence,  as  incompetent. 
The  defendants  excepted  to  the  ruling,  and  afterwards  excepted  to  the  report 
on  the  ground  of  the  exclusion  of  such  evidence :  Held, 

(I.)  That  the  ascertainment  of  the  profits  made  by  tlie  use  of  the  patented  im- 
provements to  produce  heat,  by  the  burning  of  wet  fuel,  necessarily  presented, 
as  the  question  to  be  determined — what  advantage  did  the  defendants  derive, 
in  producing  heat^  from  burning  wet  tan  by  the  employment  of  the  patented 
improvements,  over  what  would  have  resulted  to  them  from  the  use,  to  pro- 
duce equally  benefidal  results  in  the  way  of  heat,  of  other  methods  for  pro- 
ducing such  equally  beneficial  results,  open  to  the  public  and  to  them  to  be 
used  at  the  time  tliey  used  the  patented  improvements ; 

{%)  That  the  evidence  excluded  ought  to  have  been  received. 

(Before  Blatohpobd,  J.,  Southern  District  of  New  York,  April  28th,  1874.) 

Blatchford,  J.  The  master  was  ordered  by  the  decree 
to  take  an  account  of  the  profits  derived  by  the  defendants 
from  their  infringement  of  the  plaintiffs'  two  patents.  (10 
Blatchf.  0.  0.  i?.,  66.)  The  infringement  proved  was  by  the 
nse,  in  burning  wet  tan,  to  make  heat  employed  in  and  about 
the  tanning  of  hides,  of  furnaces  containing,  and  employing, 
in  their  use,  the  improvements  covered  by  the  plaintiffs'  pat- 
ents. The  defendants  used  the  infringing  furnaces  to  pro- 
duce heat.  They  burned  wet  tan  in  such  furnaces  to  produce 
heat  The  claims  of  the  plaintiffs'  patents  are  confined  to  the 
use  of  the  improvements  claimed  only  to  produce  heat  by  the 
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burning  of  wet  fuel.  The  ascertainment  of  the  profits  made 
by  the  use  of  the  patented  improvements  to  produce  heat  bj 
the  burning  of  wet  fuel,  necessarily  presents,  as  the  question 
to  be  determined — ^what  advantage  did  the  defendants  derive, 
in  producing  heat,  from  burning  wet  tan  by  the  employment 
of  the  patented  improvements,  over  what  would  have  resulted 
to  them  from  the  use,  to  produce  equally  beneficial  results  in 
the  way  of  heat,  of  other  methods  for  producing  such  equally 
beneficial  results,  open  to  the  public  and  to  them  to  be  used 
at  the  time  they  used  the  patented  improvements.  This  re< 
quires  that  the  inquiry  should  be  limited  to  the  production  of 
heat,  and  to  the  production  of  equally  beneficial  results  in  the 
way  of  heat,  but  it  does  noj;  require  that  the  heat  should  be 
that  capable  of  being  produced  by  burning  wet  tan  alone.  It 
extends  to  any  fuel. 

The  master,  in  taking  the  account  of  profits,  has  proceeded 
on  the  principle  of  charging  to  the  defendants,  as  profits,  the 
cost  or  value  of  all  the  wood  which,  but  fer  the  use  of  the  pat- 
ented improvements,  they  would  have  burned  in  their  tanner- 
ies. The  view  is,  that  the  cost  of  the  wood  was  saved,  be- 
cause the  wet  tan  burned  cost  nothing  as  fuel,  and  would 
otherwise  have  been  useless.  This  principle  is  correct,  if,  to 
obtain  equally  beneficial  results  in  the  way  of  heat,  by  other 
open  methods,  would  have  required  the  use  of  wood  to  the 
given  amount  or  value.  The  solution  of  the  question,  there-r 
fore,  involves  these  inquiries:  (1.)  Whether  there  was  any 
other  open  method  whereby  equally  beneficial  results  in  the 
way  of  heat  could  have  been  obtained,  and,  if  so,  what  it  was ; 
(2.)  What  would  have  been  the  expense  of  such  method,  in 
construction,  operation  and  fuel,  as  compared  with  the  ex- 
pense of  the  use  of  the  plaintifis'  improvements,  in  construc- 
tion, operation  and  fuel.  If  the  first  inquiry  should  require, 
on  evidence,  the  answer,  that  it  was  a  method  which,  to  pro- 
duce the  equally  beneficial  results  in  the  way  of  heat,  would 
require  a  certain  quantity  of  wood  or  other  article,  as  fuel, 
then  the  saving  in  expense,  in  Aiel,  would  be  the  cost  of  the 
wood  or  other  fuel. 
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Now,  I  uDderstand  the  above  inquiries  to  involve  an  in- 
vestigation into  the  matters  inquired  about  in  a  question  put, 
on  the  reference  before  the  master,  by  the  counsel  for  the  de- 
fendants, to  the  defendants'  witness  Du  Fanr.  The  question 
was,  whether  he  had  examined  and  worked  any  furnaces  sub- 
stantially differing  from  the  plaintiffs'  furnace,  and  worked 
substantially  different  from  the  plaintiffs'  process,  which 
existed  at  the  time  the  defendants  constructed  their  furnaces, 
and,  if  he  had,  what  was  the  economical  working  of  such 
furnaces,  as  compared  with  the  plaintiffs'  furnace  and  process. 
This  question  was  objected  to  on  the  part  of  the  plaintiffs,  as 
being  incompetent,  and  as  having  been  already  asked.  The 
master  sustained  the  objection,  and  the  defendants  took,  ou 
the  record,  an  exception  to  the  ruling.  The  defendants  have 
also  filed  an  exception  to  the  master's  report,  (exception  10,) 
on  the  ground  that  he  erred  in  excluding  proof  of  the  econ- 
omy of  furnaces  used  in  the  combustion  of  wet  spent  tan,  sub- 
stantially different  from  the  plaintiffs'  furnace,  and  worked 
substantially  different  from  the  plaintiffs'  process,  as  compared 
with  the  plaintiffs'  furnace  and  process,  and  which  furnaces 
were  existing  and  in  use  at  the  time  the  defendants  constructed 
their  furnaces  which  are  complained  of.  The  evidence  so  ex- 
cluded ought  to  have  been  received.  It  was  competent  and 
relevant.  It  could  not  be  told,  a  priori^  that  the  answer  to 
it  would  introduce  nothing  which  had  not  already  been  given 
in  evidence  in  the  case.  It  does  not  appear  whether  the 
master  sustained  the  objection  to  the  question  on  the  ground 
that  it  was  incompetent,  or  on  the  ground  that  it  had  been 
already  asked,  or  on  both  grounds.  Where  and  when  the 
question  had  been  already  asked  of  the  witness  is  not  stated 
in  the  objection,  or  pointed  out  in  the  record.  There  may 
have  been  general  evidence  given  by  the  witness,  in  the  proofs 
for  final  hearing,  as  to  the  working  of  furnaces  substantially 
differing  from  the  plaintiffs'  furnace,  and  worked  substantially 
different  from  the  plaintiffs'  process,  which  existed  at  the  time 
the  defendants  constructed  their  furnaces,  and  which  were  open 
to  them  to  be  used,  and  as  to  the  general  economical  working 
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of  such  famacee,  as  compared  with  the  plaintiffs'  furnace  and 
process ;  but  the  inquiry  before  the  master  involved  the  de- 
tails of  such  economical  working,  with  a  view  to  arriving  at 
the  saving  in  money  effected  by  the  use  of  the  plainti£b'  pat- 
ented improvements. 

It  is  no  answer  to  these  views  to  say,  that  the  Court  has 
held,  in  this  case,  that  the  patentee  was  the  first  to  discover, 
and  put  in  practice,  the  true  method  of  economically  burning 
wet  fuels,  and  obtaining  from  them  better  results  than  from 
equal  quantities  of  dry  fuels.  That  is  true,  but  still  the  dif- 
ference in  economy  which  the  defendants  have  derived  from 
using  the  patented  improvements  is  now  the  subject  of  in- 
quiry. It  may  be  that  equally  beneficial  results  in  the  way  of 
heat  could  not  have  been  obtained  by  the  use  of  any  number 
of  furnaces  burning  any  quantity  of  fuel,  wet  or  dry,  or  both. 
It  may  be,  that,  to  produce  equally  beneficial  results  in  the 
way  of  heat,  would  have  required  a  certain  number  of  fur- 
naces, involving  a  certain  expense  for  construction  and  work- 
ing, and  a  certain  quantity  of  a  given  kind  of  f  ael,  costing  a 
certain  sum.  It  may  be,  that  the  result  of  all  these  inquiries 
will  be  to  show  that,  after  all,  the*  defendants  have  saved  the 
expense  of  all  the  wood  it  would  have  taken  to  produce  heat 
enough  for  use  in  tanning  the  same  number  of  hides  which 
they  have  tanned  by  the  use  of  the  heat  produced  by  the  in- 
fringing furnaces ;  and  that,  with  that  saving,  they  have  still 
had  a  surplus  of  unused  heat.  If  so,  the  proper  inquiry  will 
have  been  made,  and  the  result  arrived  at  will  have  been 
reached  on  a  presentation  of  all  the  evidence  properly  bear- 
ing on  it. 

As  these  views  require  the  report  to  be  set  aside,  and  the 
case  to  be  sent  back  for  the  taking  of  further  evidence,  in  con- 
formity with  this  opinion,  an  order  will  be  entered  to  that  effect. 

Dormam,  B.  Eaton  and  Andrew  J.  Toddy  for  the  de- 
fendants. 


Charles  If.  Blacky  for  the  plaintiffs. 
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WnxiAH  G.  Book  astd  othkkb 

vs. 
The  ^tet a  Ihsubancb  Cokpant. 

A  policy  of  isBDnmoe,  on  goods  in  a  store,  fts^st  loss  by  fire,  oontalaed  this 
proyiBO,  in  ito  body :  "  ProTided,  always,  and  it  is  hereby  declared,  that  the 
company  shall  not  be  Hable  to  make  good  any  loss  or  damage  by  fire,  wliieh 
may  happen  or  take  place  by  means  of  any  inyasion,  insurrection,  riot  or  civil 
commotion,  or  of  any  military  or  nsnrped  power,  or  any  loss  by  theft  at  or 
after  a  fire."  The  city,  in  which  the  store  waa,  was  occupied  by  the  United 
States  army,  and  its  Ciiy  Hall  contained  military  stores  for  the  nse  of  such 
army.  The  military  forces  of  rebels  against  the  United  States  Goremment 
attacked  the  city  and  the  United  States  forces.  The  commander  of  the  latter, 
in  order  to  prevent  such  military  stores  firom  lalling  into  the  possession  of 
the  rebels,  who  were  gaining  successes  in  the  attack,  and  ultimately  occupied 
the  city,  ordered  the  destruction  of  such  stores.  This  was  done  by  setting 
fire  to  the  City  Hall,  and  consuming  it  and  its  contents.  The  fire  spread 
through  three  adjacent  buildings  to  the  store  containing  the  insured  goods, 
and  they  were  consumed.  After  this,  the  rebels  occupied  the  city  :  Seid, 
that  the  proviso  did  not  exempt  the  insurer  from  liability  for  the  loss. 

The  loss  did  not  happen  by  means  of  the  unlawful  and  rebellious  attack  on  the 
city,  witlun  the  meaning  of  the  proviso. 

Between  the  attack  and  the  fire  a  new  power  intervened,  as  a  sufiScient  canae  of 
the  fire,  rendering  the  attack,  as  a  cause  of  the  fire,  too  remote. 

Whether,  even  the  setting  fire  to  the  City  Hall  was  not  a  cause  too  remote  to  be 
the  means  by  which  the  loss  happened,  within  the  meaning  of  the  proviso, 
quere. 

The  words  *'  military  power "  in  the  proviso,  have  no  reference  to  the  lawful 
acts  of  the  military  forces  of  the  United  States,  and  the  proviso  does  not  ex- 
empt the  insurer  from  liability  for  loss  caused  by  the  acts  of  such  military 
forces. 

Words  of  exception  in  the  proviso  should  be  taken  most  strongly  against  the 
Insurer. 

(Before  Woodbutt  and  SmPMAN,  J  J.,  Connecticut,  April  28Ui,  1874.) 

Woodruff,  J.  The  facts  in  this  case  are  not  doubtful  nor 
in  dispute.  The  action  is  brought  to  recover  from  the  de- 
fendant the  amount  of  an  insurance,  against  loss  by  fire,  upon 
the  goods  of  the  plaintiffs,  in  their  store  in  Olasgow,  Mis- 
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8onri,  in  the  Bum  of  $6,000.  It  is  founded  on  a  policy 
executed  by  the  defendant,  dated  September  2d,  1864,  and 
the  goods  were  destroyed  by  fire  on  the  15th  of  October, 
1864,  within  the  term  of  the  insurance.  The  loss  was  suf- 
ficiently great  to  entitle  the  plaintiffs  to  recover,  if  the  defend- 
ant is  liable  at  all,  the  whole  sum  insured.  The  plaintiffs 
have  complied  with  all  the  terms  and  conditions  of  the  policy, 
by  the  payment  of  premium,  furnishing  proper  preliminary 
proofs  of  loss,  and  compliance  with  all  other  requirements. 
The  policy,  however,  contained  the  following  express  proviso, 
annexed  to  the  agreement  of  insurance,  and  in  the  body  of 
the  policy,  namely :  "  Provided,  always,  and  it  is  hereby  de- 
clared, that  the  company  shall  not  be  liable  to  make  good  any 
loss  or  damage  by  lire,  which  may  happen  or  take  place  by 
means  of  any  invasion,  insurrection,  riot  or  civil  commotion, 
or  of  any  military  or  usurped  power,  or  any  loss  by  theft  at 
or  after  a  fire."  The  defence  herein  rests  solely  on  this  pro- 
viso, and  the  facts  which  are  claimed  to  bring  the  plaintiffs' 
loss  within  its  operation,  so  as  to  exempt  the  defendant  from 
liability  under  the  policy. 

At  and  before  the  time  of  the  fire  in  question,  the  city  of 
Glasgow,  within  which  the  said  store  of  the  plaintiffs  was 
situated,  was  occupied,  as  a  military  post,  by  the  military 
forces,  and  portion  of  the  army,  of  the  United  States,  engaged 
in  the  civil  war  then,  and  for  more  than  three  years  thereto- 
fore, prevailing  between  the  Government  and  the  citizens  of 
several.  Southern  states,  who  were  in  rebellion  and  seeking  to 
establish  an  independent  government  under  the  name  of  The 
Confederate  States  of  America.  As  such  military  post,  the 
said  city  of  Glasgow  was  made  the  place  of  deposit  of  mili- 
tary stores  for  the  use  of  the  army  of  the  United  States, 
which  stores  were  in  a  building  called  the  City  Hall  of  the 
said  city  of  Glasgow,  situated  on  the  same  street,  on  the  same 
side  of  the  street,  and  about  one  hundred  and  fifty  feet  distant 
from  the  plaintiffs'  store,  three  buildings  being  located  in  the 
intervening  space,  not,  however,  in  actual  contact  with  jeither. 
Colonel  Chester  Harding,  an  officer   of  the  United  States 
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Oovernment,  and  in  command  of  the  military  forces  of  the 
United  States,  held  the  possession  of  the  said  city,  and  had 
lawful  charge  and  control  of  the  military  stores  aforesaid. 
On  the  said  15th  of  October,  1864,  an  armed  force  of  the 
re'bels,  under  military  organization,  surrounded  and  attacked 
the  city  at  an  early  hour  in  the  morning,  and  threw  shot  and 
shell  into  the  town,  penetrating  some  buildings  and  killing 
soldiers  and  citizens.  The  city  was  defended  by  Colonel 
Harding  and  the  military  forces  under  his  command,  and  bat- 
tles between  the  loyal  troops  and  the  rebel  forces  continued 
for  many  hours.  The  citizens  fled  to  places  of  security,  and 
no  civil  government  prevailed  in  the  city.  The  rebel  forces 
were  superior  in  numbers,  and,  after  a  battle  of  several  hours, 
drove  the  forces  of  the  Government  from  their  position,  com- 
pelled their  surrender,  and  entered  and  occupied  the  said  city. 
During  the  battle,  and  when  the  Government  troops  had  been 
driven  from  their  exterior  lines  of  defence,  it  became  apparent 
to  Colonel  Harding  that  the  city  could  not  be  successfully  de- 
fended, and  he,  thereupon,  in  order  to  prevent  the  said  mili- 
tary stores  from  falling  into  the  possession  of  the  rebels,  ordered 
Major  Moore,  one  of  the  officers  under  his  command,  to  destroy 
them.  In  obedience  to  that  order  to  destroy  the  said  stores, 
and  having  no  other  means  of  doing  so.  Major  Moore  set  fire 
to  the  City  Hall,  and  thereby  the  said  building,  with  its  con- 
tents, was  consumed.  Without  other  interference,  agency  or 
instrumentality,  the  fire  spread  along  the  line  of  the  street 
aforesaid,  to  the  building  next  adjacent  to  the  City  Hall,  and 
from  building  to  building,  through  two  other  intermediate 
buildings,  to  the  store  of  the  plaintifis,  and  destroyed  ihe  same, 
together  with  its  contents,  including  the  goods  insured  by  the 
defendant's  policy  aforesaid.  During  this  time,  and  until  after 
the  fire  had  consumed  such  goods,  the  battle  continued,  and 
no  surrender  had  taken  place,  nor  had  the  forces  of  the  rebels, 
nor  any  part  thereof,  obtained  the  possession  of,  or  entered, 
the  city. 

Uppn  these  facts,  and  in  view  of  the  before  mentioned  pro- 
viso in  the  policy  of  insurance,  the  question  arises :  Is  the  de- 
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fendant  liable  for  the  loss  of  the  plaintiffs'  goods,  or  does  that 
proviso  exempt  the  defendant  from  liability  t  That  question 
depends  upon  the  answer  to  be  given  to  some  other  questions. 
That  is  to  say : 

1.  It  is  insisted,  that,  within  the  just  and  proper  meaning 
of  the  proviso,  the  fire  in  question  happened  by  means  of  the 
unlawful  and  rebellious  attack  upon  the  city,  by  forces  acting 
in  assumption  of  usurped  power,  endeavoring  to  capture  the 
forces  of  the  United  States,  obtain  possession  of  territory  in 
the  lawful  possession  and  power  of  the  United  States,  in  aid 
of  the  usurped  rebel  Government,  and  forcibly  accomplish 
its  objects  and  designs;  that  the  fire,  and,  therefore,  the  de- 
struction of  the  goods,  were  a  military  necessity,  created  by 
such  attack  by  an  illegal  armed  force,  and  so  they  happened 
by  means  of  the  rebellion,  and  the  employment  of  organized 
forces  to  effect  the  objects  thereof,  and  the  actual  attempt  of 
such  forces  to  overcome  the  authority  and  Government  of  the 
United  States ;  that  this  was,  therefore,  the  direct  or  proxi- 
mate cause  of  the  loss,  or,  in  the  words  of  the  proviso  in  the 
policy,  "  the  means  "  by  which  the  fire  destroying  the  goods 
''  happened."  We  think  that  this  reasoning  cannot  prevail. 
Fire  destroyed  the  goods.  The  fire  was  not  communicated  to 
the  goods,  nor  to  the  building  from  which  it  spread,  by  the  rebel 
forces,  nor  by  any  person  acting  in  co-operation  with  them ; 
nor  was  it  so  communicated,  in  any  wise,  in  furtherance  of  the 
rebellion,  its  purposes  or  objects.  No  act  of  the  rebels,  in 
any  physical  sense,  caused  the  fire.  There  is  nothing  to  justify 
the  inference,  that  the  rebels  would  have  destroyed  the  Gov- 
ernment stores,  found  in  the  City  Hall,  by  fire,  or  otherwise, 
nor  to  justify  the  inference  that  the  destruction  of  the  goods, 
or  any  loss  thereof,  would  have  happened  to  the  plaintiffs,  by 
the  capture  and  the  occupation  of  the '  city  by  the  rebels. 
As  matter  of  fact,  there  was  no  connection,  direct  or  by  neces- 
sary inference,  between  such  destruction  of  the  goods  and  the 
attack  of  the  rebels,  the  capture  of  the  United  States  forces, 
and  the  occupation  of  the  city. 

But,  it  is  said,  that  such  attack  by  a  superior  armed  force 
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created  a  military  necessity  that  the  Government  stores  should 
be  destroyed,  which  destruction,  in  the  manner  in  which  alone 
it  could  be  done,  involved  the  destruction  of  the  plaintifiPa' 
^oods,  and,  so,  that  destruction  was  the  necessary  result  of  the 
attack,  and  that,  the  fire  being  thus  the  necessary  result  of  the 
attack,  it  "  happened  by  means  "  thereof.     The  fire  was  actu- 
ally and  voluntarily  communicated  to  the  City  Hall  by  the 
military  authority  of  the  United  States.    It  is  conceded,  cm 
this  trial,  that,  in  the  exigency,  it  was  a  lawful  exercise  of  such 
military  authority.     The  power  was  discretionary,  and,  if  the 
circumstances  were  such  as  made  it  discreet — and,  no  doubt, 
they  were — ^such  setting  fire  to  the  City  Hall  may  have  been 
a  duty.    In  saying  that  it  was  voluntary,  we  only  mean  that 
it  was  not  a  physical  necessity,  nor  the  physical  result  of  any 
agency  or  act  of  the  rebels,  or  of  their  unlawful  or  usurped 
power.    It  was  physically  independent  of  them,  hostile  to 
them,  and  an.  act  which  they  not  only  did  not  commit,  but 
would  not  have  committed,  and  would,  if  possible,  have  pre- 
vented.    What  is  called  a  military  necessity  was,  therefore, 
nothing  more  than  this — it  constituted  the  motive,  and,  no 
doubt,  the  sufficient  motive,  to  the  burning  of  the  City  HalL 
This  was  not  even  an  act  of  resistance  to  the  attack  upon  the 
city.    It  was  no  part  of  the  defence,  nor  a  force  employed  m 
any  wise  in  maintenance  of  the  authority  or  possession  of  the 
Government.    It  was  done  in  an  exercise  of  military  discre- 
tion, for  the  incidental  purpose  of  preventing  an  accession  to 
the  means  of  the  rebels  for  maintaining  their  rebellion.     The 
importance  of  preventing  such  an  accession  to  their  means 
furnished  a  motive,  and,  it  may  be  conceded,  a  controlling  mo- 
tive, to  the  burning  of  the  City  Hall,  but  that  did  not  make 
the  fire  happen  by  means  of  anything  done  by  them.    In  a 
certain  sense,  it  may  be  true,  that  the  City  Hall  was  set  on  fire 
by  reason  of  the  attack  upon  the  city  by  an  armed  force  of 
rebels,  but,  between  that  attack  and  the  fire  was  interposed 
another  actor,  who  caused  the  fire,  who  set  in  operation  the 
means  by  which  it  happened.    An  efficient  and  a  sufficient 
cause  of  fire,  and  the  means  by  which  it  happened,  intervened 
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between  the  acts  of  the  rebels  and  the  fire  itself,  and  a  canse 
or  means  without  which,  notwithstanding  the  acts  of  the  rebels, 
the  fire  would  not  have  happened  at  all.    In  the  language  of 
Mr.  Justice  Miller,  in  the  Supreme  Court  of  the  United  States, 
in  Insurance  Company  v.  Tweedy  (7  WaUaoej  52 : )  "  If  a  new 
force  or  power  has  intervened,  of  itself  sufScient  to  stand  as 
a  canse  of  the  misfortune,  the  other  must  be  considered  as  too 
remote."     That  language  was  used  in  reference  to  a  similar 
provision  in  a  policy  of  insurance,  and  in  aid  of  the  inquiry 
by  what  ^^  means  "  the  fire  happened.     There,  as  in  this  case, 
there  was,  in  some  sense,  another  cause  but  for  which. the  fire 
would  not  have  happened  at  all ;  and  the  opinion  shows  that 
the  existence  of  just  such  an  infiuential  cause  is  not  enough  to 
bring  a  case  within  the  proviso.     The  facts  here  are  much 
stronger  than  the  reasoning  there,  in  withdrawal  of  the  case 
from  the  operation  of  the  proviso,  because,  although  the  fire 
would  not  have  happened  but  for  the  existence  of  such  remote 
cause — the  attack  by  the  rebels — it  is  equally  true  that  such 
remote  cause  would  not  have  produced  the  fire  at  all.    To 
apply  the  criterion  suggested  by  Mr.  Justice  Miller,  there  was 
here  the  intervention  of  distinct,  new,  affirmative  power  and 
force,  other  than  the  acts  of  the  rebels,  not  only  sufficient  but 
efficient,  as  the  cause  of  the  fire  in  the  City  Hall,  and  the  act- 
ual means  by  which  it  happened.     We  think,  therefore,  that 
it  cannot  be  held,  that,  within  the  meaning  of  the  proviso  in 
question,  the  fire  which  destroyed  the  plaintiffs'  goods  hap- 
pened by  means  of  the  rebellion,  or  of  anything  done  by  the 
rebel  forces. 

2.  An  obvious  inquiry  is  suggested  by  the  facts  stated — 
whether  the  setting  on  fire  of  the  City  Hall  was  the  cause  of 
the  loss,  in  such  sense  that,  within  the  proviso,  it  was  '^  the 
means"  by  which  the  fire  happened,  or  whether  that,  also, 
was  not  the  remote  cause  of  the  fire  which  destroyed  the 
plaintiffs'  goods.  In  our  preceding  discussion,  we  have  as- 
sumed that  the  setting  on  fire  of  the  City  Hall  was  the  means 
of  the  fire  to  the  plaintiffs'  goods,  within  that  proviso,  unless 
the  rebellion  or  the  acts  ot  the  rebels  should  be  held  to  be 
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snch  means ;  and  that,  in  this  sense,  the  acts  of  the  lawful 
military  authorities  of  the  United  States  were  the  proximate 
and  eflScient  cause  and  means  bj  which  the  fire  happened, 
and  of  the  destruction  of  those  goods  by  fire.  We  do  not 
find  it  necessary  to  discuss  the  question,  what  was  the  proxi- 
mate and  what  was  the  remote  cause  of  such  destruction, 
under  this  head.  The  suggestion,  that  the  setting  on  fire  of 
the  City  Hall  was  only  the  remote  cause,  while  the  casual  and 
incidental  communication  of  the  fire  to  the  plaintifis'  store, 
from  the  burning  building  next  adjacent  thereto  was  the 
proximate  cause  of  the  fire,  and  the  means  by  which  the  fire 
happened,  within  the  meaning  of  the  said  proviso,  is  not 
made  by  the  counsel  for  either  of  the  parties.  The  contrary 
is  conceded,  if  not,  in  truth,  insisted  upon  by  both.  The  de- 
cision by  the  Supreme  Court,  in  Inswrance  Company  v.  Tweedy 
was  assumed  by  both  to  be  decisive  against  such  a  suggestion. 
We  are,  therefore,  not  called  upon  to  pursue  that  subject. 

8.  It  remains  to  consider  the  claim  of  the  defendant  that 
the  fire  happened  by  means  which  exempt  the  company  from 
liability,  upon  the  ground  that  it  was  caused  by  ^'  military 
power,"  and  was,  therefore,  within  the  very  words  of  the  pro- 
viso. It  is  insisted,  by  the  plaintiffs,  that  the  word  "  mili- 
tary," in  the  connection  in  which  it  is  found  in  the  proviso, 
does  not  mean  the  lawful  military  power  of  the  Government, 
acting  lawfully  in  the  performance  of  the  proper  duty  of  the 
Government  forces,  whether  engaged  in  hostile  contest  with 
an  invading  army,  or  in  a  forcible  endeavor  to  suppress  an 
internal  rebellion.  For  reasons  which  seem  to  us  convincing, 
we  are  of  opinion  that  the  word  "  military,"  in  the  proviso  in 
question,  has  no  reference  to  the  lawful  acts  of  the  military 
forces  of  the  Government.  Neither  the  reasons  for  the  inser- 
tion of  the  proviso  in  policies  of  insurance  against  fire,  nor 
the  history  of  that  insertion,  nor  any  judicial  decisions  upon 
the  meaning  and  purport  of  the  proviso,  nor  the  discussions 
had  upon  its  construction,  with  especial  reference  to  the 
meaning  of  other  terms  employed  therein,  sustain  the  inter- 
pretation for  which  the  defendant  contends.    It  is  true,  that 
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the  precise  question,  what  is  the  import  and  legal  effect  of  the 
word  *•  military,"  does  not  appear  to  have  been  decided  in  any 
case  to  which  onr  attention  is  called ;  and,  had  that  proviso 
been  now,  for  the  first  time,  employed  to  exempt  the  defend- 
ant from  a  portion  of  the  liability  which  the  preceding  gen- 
eral agreement  for  insarance  imports,  there  wonld  be  much 
plaasibility  in  the  argument,  that  the  defendant  intended  not 
only  to  exclude  liability  for  the  consequences  of  an  insurrec- 
tion, invasion  or  rebellion,  but  for  the  possible  consequences 
of  those  violent  and  forcible  means  which  may  be  necessary 
to  repel  or  suppress  it.  And  yet,  if  this  was  the  intent,  it 
may  pertinently  be  asked — why  was  the  exemption  limited 
to  the  employment  of  military  force,  and  not  made  to  include 
the  forcible  or  violent  measures  which  municipal  authorities 
or  police  organizations  might  find  it  necessary  to  employ  to 
suppress  a  riot,  insurrection  or  other  civil  commotion  ? 

The  proviso  containing  the  words  "  military  or  usurped 
power"  was  inserted  in  policies  as  early  as  1720,  and  the  his- 
tory of  the  subject,  as  given  in  EUia  on  Insurance^  {p.  42,  cfec.,) 
Park  an-  Insurance^  {p.  445,  cfec.,)  and  Marshall  an  Insurance^ 
{p,  791,  <&c.j)  shows  that  the  occasion  thereof  was  manifestly 
the  liability  to  loss  by  fire  caused  by  a  foreign  enemy  and  in- 
vasion. And  the  terms  "  military  or  usurped  power"  were 
used  in  reference  to  the  existence  of  claims  to  the  exercise  of 
governmental  authority  enforced  within  the  kingdom,  and 
constituting  rebellion  against  the  recognized  Government. 
The  clause  originally  embraced  no  other  terms  than  were  apt 
to  indicate  the  violence  of  enemies  from  abroad,  and  of  usur- 
pation exercising  governmental  authority  or  rebellion,  sus- 
tained by  organized. forces  within  the  kingdom.  The  excep-  . 
tion^  as  then  introduced  into  policies,  read  as  follows :  ^'  No 
loss  or  damage  by  fire  happening  by  any  invasion,  foreign 
enemy,  or  any  military  or  usurped  power  whatsoever,  will  be 
made  good  by  this  company."  The  idea  of  interference  with 
the  peace  and  safety  of  the  realm  by  organized  force  from 
abroad,  or  rebellion  rising  to  the  proportions  of  actual  or,  at 
least,  formal  usurpation  of  governmental  authority,  whether 
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more  or  less  successful,  and  manifestly  hostile  to  the  lawful 
Govemmenty  is  indicated  bj  this  language.    The  experience 
of  the  country  in  those  days  of  not  infrequent  invasion  and 
rebellion,  the  result  of  disputes  touching  the  right  or  the  suc- 
cession to  the  Crown  of  England,  gave  occasion  for  the  excep- 
tion, and,  by  suggesting  its  cause,  furnished,  also,  an  explana- 
tion of  its  meaning.    Foreign  invading  armies  and  the  organ- 
ized forces  rallied,  in  whole  or  in  part,  within  the  kingdom, 
to  overturn  the  Government  or  to  enforce  the  alleged  title  of 
a  claimant  to  the  Crown,  usurping  or  endeavoring  forcibly  to 
usurp  governmental  authority,  were  in  yiew.    Keason  for  re- 
fusing to  become  liable  for  losses  caused  by  theFe  forces,  in 
either  form,  is  found  not  only  in  helplessness  and  inability  to 
resist  them,  and  the  magnitude  of  the  destruction  they  may 
effect,  but  in  the  want  of  recourse  for  indemnity  to  those  who 
commit  the  violence.    It  is  well  and  pertinently  suggested, 
that  while,  on  the  one  hand,  no  one  would  think  of  obtaining 
insurance  against  the  lawful  acts  of  the  Government,  so,  on 
the  other,  an  insurer  would  not  think  of  excepting  such  lawful 
acts  as  a  cause  of  the  fire  against  which  he  iusured.     The  citi- 
zen without  insurance  and  an  insurer  making  insurance,  if 
that  contingency  was  contemplated,  would  regard  his  Gov- 
ernment as  bound  and,  presumptively,  always  ready  to  in- 
demnity against  losses  sustained  by  acts  done  in  its  own  de- 
fence or  in  maintaining  the  authority  of  the  laws.     The  sub- 
sequent extension  of  the  •  proviso  to  "  riot,  insurrection  and 
civil  commotion,"  rather  confirms  than  impairs  this  view  of 
the  meaning  and  intent  of  the  original  proviso;  and  these 
were  held  to  import  occasional  local  or  temporary  outbreaks, 
or  lawless  violence,  which,  though  temporarily  destructive  in 
their  effects,  did  not  rise  to  the  proportions  of  organized  re- 
bellion against  the  Government.     The  observations  made  by 
the  Court  in  the  few  early  cases  in  which  this  proviso  came 
under  consideration,  (although  any  possible  separate  meaning 
of  the  word  "military''  is  not  suggested,)  indicate  that  the 
clause  has  reference  to  acts  done  in  disregard,  or  in  subver- 
sion, of  lawful  authority,  and  includes  only  such  afiSrmative 
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acts,  {Drinkwater  v.  London  Assurance  Corp^riy  2  WUson, 
363;  LangddU  v.  Mason^  referred  to  by  the  text  writers 
above  cited.)  In  the  last  named  case  Lord  Mansfield  used 
this  significant  language,  (cited  in  Park  on  Insurance^p.  446 :) 
"What  is  meant  by  military  or  usurped  power?  They  are 
ambiguous;  and  they  seem  to  have  been  the  subject  of  a 
question  and  determination.  They  must  mean  rebellion, 
where  the  fire  is  made  by  autliority ;  as,  in  the  year  1745,  the 
rebels  came  to  Derby,  and,  if  they  had  ordered  any  part  of 
the  town,  or  a  single  house,  to  be  set  on  fire,  that  would  have 
been  by  authority  of  a  rebellion.  That  is  the  only  distinction 
in  the  case — ^it  must  be  by  rebellion  got  to  such  a  head,  as  to 
be  under  authority." 

The  term  "  military "  is  employed,  in  the  proviso,  in  a 
meaning  synonymous  with  the  usurped  power  intended  to  be 
described,  or  as  qualifying  and  explaining  what  was  meant  by 
"  usurped  power."  It  was  in  this  view,  and  as  a  ground  of 
distinguishing  between  the  usurped  power  specified  in  the 
proviso  and  the  power  of  a  mob,  that  Mr.  Justice  Bathurst,  in 
the  case  of  Drinkwater,  construed  "  usurped  power  "  to  mean, 
either  an  invasion  by  foreign  enemies,  to  give  laws  and  usurp 
the  Government  thereof,  or  an  internal  force  or  rebellion,  as- 
suming the  power  of  the  Government,  by  making  laws  and 
punishing  for  not  obeying  those  laws.  An  "  invasion  "  neces- 
sarily supposed  organization  and  military  power  or  force. 
So,  of  the  words,  "foreign  enemy;"  and,  in  the  use  of  a 
phrase  which  should  include,  also,  violence  within  the  king- 
dom, viz.,  "  military  or  usurped  power,"  something,  in  like 
manner,  hostile  to,  or  subversive  of,  the  laws  and  of  lawful 
government,  was  intended,  as  plainly  as  if  the  clause  had  been, 
*'  or  any  other  military  or  usurped  power."  That  the  terms 
used  in  the  proviso  have  express  application  to  force  illegally 
employed  and  adverse  to  the  Government,  is  indirectly  but 
impliedly  involved  in  the  decision  and  opinion  of  the  Court  in 
The  City  Fire  Insurance  Company  v.  Corlies^  (21  Wendell^ 
367.)  The  Court  deemed  the  meaning  of  the  words ''  usurped 
power  "  long  settled.     The  property  there  in  question  was  de-^ 
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Btroyed  by  order  of  the  mayor  of  the  city  of  New  York,  for 
the  purpose  of  arresting  a  conflagration.  It  was  claimed  that 
this  was  nsurpation  of  power  and  authority,  in  disregard  of  the 
law.  The  Court  deemed  that,  if  the  mayor  had  no  authority 
to  do  the  act,  the  company  were  still  liable,  for  that  it  was  not 
a  usurpation  of  the  power  of  Government,  "against  which 
the  defendants  intended  to  protect  themselves."  The  case  of 
Spmll  V.  North  Carolina  Ins.  Co,^  (1  Jones^  If.  Car.  Law  H.^ 
126,)  tends  strongly  in  the  same  direction  ;  and,  if  an  armed 
patrol  may  be  deemed  a  military  power,  that  case  is  especially 
pointed  and  significant.  These  considerations  and  the  signifi- 
cant fact  that  every  other  word  used  in  this  proviso  to  desig- 
nate the  means  by  which  a  fire  may  hapj)en,  for  wliich  the 
company  will  not  be  liable,  expresses  clearly  and  unequivocally 
what  is  unlawful,  employed  in  disregard  or  in  subversion  of 
the  laws  or  the  Government,  furnish  a  strong  case  for  the  ap- 
plication of  the  maxim  relied  upon  by  the  plaintiffs — noscitur 
a  sociis.  This  maxim  is  not  conclusive,  but,  in  a  case  of  doubt, 
and  where  like  meaning  will  satisfy  the  provision,  where  there 
is  no  otiier  clause  or  language  hostile  to  the  like  interpretation, 
and,  especially,  where  other  considerations  tend  to  support  it, 
the  maxim  has  especial  force  and  significance.  We  think  it 
not  too  much  to  say,  that  most,  if  not  all,  intelligent  readers 
of  the  proviso  in  question  would  at  once  declare  that  the  word 
military  therein  was  employed  in  a  sense  kindred  to  the  other 
terms,  and  that  it  described  an  organization  military  in  its 
form  but  unlawful  and  hostile  to  the  Government  in  its  char- 
acter and  purpose. 

Again,  it  is  a  familiar  rule  in  the  construction  of  provisoes 
and  exceptions  of  this  sort,  made  in  qualification  of  the  general 
positive  agreement,  that  words  susceptible  of  either  construc- 
tion should  be  taken  most  strongly  against  the  speaker  or  party 
whose  language  is  to  be  interpreted,  and  that  the  general  and 
positive  agreement  should  have  eflect,  unless  the  exception 
clearly  withdraws  the  case  from  its  operation.  This  has  espe- 
cial force  when  the  other  considerations  pertaining  to  the  sub- 
ject tend  to  the  same  result.     To  this  it  should  be  added,  that 
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it  is  the  doty  of  an  insurance  company,  seeking  to  limit  the 
operation  of  its  contract  of  insarance  by  special  provisoes  or 
exceptions,  to  make  such  limitations  in  clear  terms,  and  not 
leave  the  insured  in  a  condition  to  be  misled.  The  uncertain- 
ties arising  from  provisoes,  exceptions,  qualifications  and  spe- 
cial conditions  in,  or  endorsed  upon,  policies,  have  been  often 
condemned,  and  such  special  modifications  are  justly  charac- 
terized as  traps  to  deceive  and  catch  the  unwary.  An  insured 
may  reasonably  be  held  entitled  to  rely  on  a  construction 
favorable  to  himself,  where  the  terms  will  rationally  permit 
it.  Where,  as  in  this  case,  such  construction  gives  a  significa- 
tion to  a  word  ejusdem  generic  of  all  those  with  which  it  is 
found  associated,  and  in  harmony  with  the  general  character 
and  purpose  of  the  provision  in  w^hich  they  are  found,  he  is 
clearly  entitled  to  insist  upon  such  construction. 

Our  conclusion  is,  that  the  plaintiifs  are  entitled  to  judg- 
ment, for  the  amount  of  the  insurance,  with  interest  thereon 
from  the  expiration  of  sixty  days  from  the  2d  of  May,  1865, 
on  which  day  it  is  admitted  the  preliminary  proofs  of  loss 
were  furnished  to  the  defendant,  that  is  to  say,  with  interest 
from  the  1st  of  July,  1865,  and  with  costs. 


Francia  JFellowea,  for  the  plaintiffs. 
George  W.  Parsons^  for  the  defendant. 
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The  Russell  and  Eewin  Manufactubing  Compajstt 

The  p.  &  F.  Corbin  Manufacttrinq  Compai^y  ajh) 
Frederick  H.  North.    In  Equity. 

The  claim  of  the  letters  patent  granted  to  Rodolphns  L.  Webb,  December  Slat,. 
1867,  for  an  "improyement  in  reyersib]e  locks  and  latches," namely,  "The 
combination  of  a  lock  and  latch,  when  the  latch-bolt  and  its  operatiye  mechanr 
ism  are  arranged  in  a  case  or  frame  independent  of  the  main  case,  and  con- 
structed so  that  the  latch-bolt  may  be  reyersed,  substantially  as  described, 
without  remoying  the  said  independent  case  from  the  main  case,**  is  iDfringed 
by  the  combination  of  a  lock  and  latch,  in  which  the  latch-bolt  and  its  opera- 
tive mechanism  are  arranged  in  a  skeleton  frame  in  an  outer  or  lock  case, 
which  operates  to  preserye  the  proper  relations  of  the  yoke  and  tumbler, 
while  being  moyed  forward  and  backward,  although  it  does  not  so  operate 
when  the  latch  and  latch  mechanism  are  remoyed  from  the  outer  or  lock  case. 

Infringement  is  not  ayoided  by  the  fact  that,  when  the  patentee's  latch-bolt  is 
drawn  forward,  for  the  purpose  of  reyersing  it,  the  case  or  frame  moyes  for- 
ward with  it  in  a  straight  line,  and  that  the  defendants'  frame,  when  the 
latch-bolt  is  drawn  forward,  moyes  forward  in  a  curved  line. 

Nor  is  infringement  ayoided  by  the  fact,  that  the  defendant  introduces  a  catchy 
operated  by  a  spring,  to  hold  in  position  the  latch  and  its  mechanism,  after 
reyersal,  until  the  knob-spindle  is  inserted. 

The  word  "  independent,"  in  the  claim,  does  not  mean  that  the  latch  and  its 
mechanism  operate  without  any  contributory  aid  from  the  main  case  or  ad- 
juncts thereto,  but  means  that  the  frame  containing  the  latch  and  its  mechan> 
ism  is  separate  from,  or  forms  no  part  of,  the  main  case. 

(Before  "Woodruff  and  Sqifman,  JJ.,  Connecticut,  April  28th,  1874.) 

Woodruff,  J.  The  bill  of  complaint  herein  is  filed  to 
restrain  the  alleged  infringement  by  the  defendants,  of  letters 
patent  for  an  "  improvement  in  reversible  locks  and  latches,'^ 
granted,  on  the  31st  of  December,  1867,  to  Rodolphns  L. 
Webb,  and  assigned  by  him  to  the  plaintiff  on  the  12th  of 
May,  1868,  and  to  recover  from  the  defendants  the  gains  and 
profits  arising  from  such  infringement,  and  for  other  relief. 
The  answer  of  the  defendants  places  their  defence  npon  two 
grounds,  viz.,  that  the  invention  described  in  the  patent  is 
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Bot  the  invention  of  Webb,  but  of  one  Burton  Mallory,  and 
-WHS  known  and  used  by  him  before  the  said  Webb  had  any 
knowledge  thereof,  and  was  described  in  letters  patent  granted 
to  Mallory  May  6th,  1 863  ;  and  that,  under  any  proper  con- 
struction of  the  patent  to  Webb,  the  defendant  corporation 
has  not  made  use  of,  or  employed,  any  improvement  described 
or  claimed  in  the  said  letters  patent,  or  sold  any  locks  which 
correspond  with  the  construction  claimed  by  the  patentee,  as 
described  in  his  claim.  They  then  allege,  that  the  locks 
which  they  have  made  and  sold  are  constructed  with  the  im- 
provements described  in  letters  patent  issued  to  W.  T.  Munger, 
March  Ist,  1870, 

In  a  suit  in  this  Court  between  the  present  complainant 
And  the  same  Burton  Mallory  referred  to  in  the  answer  of 
of  these  defendants,  we  considered  the  construction  and  valid- 
ity of  the  claims  in  the  patent  granted  to  Webb,  held  him  to 
be  the  first  inventor,  and  adjudged  the  said  Burton  Mallory  an 
infringer  of  the  rights  of  these  complainants.  (RuaaeU  dk  Er- 
win Mfg  Co.  V.  Mallory,  10  Blatchf,  C.  C.  i?.,  140.)  The 
defendants  in  this  cause  have  so  far  acquiesced  in  that  decision 
that,  on  the  trial  of  this  cause,  the  only  question  raised  and 
discussed,  or  to  which  proofs  on  the  part  of  the  defendants 
were  addressed,  was  whether  the  locks  and  latches  produced, 
and  which,  as  admitted,  the  defendant  corporation  is  engaged 
in  manufacturing  and  selling,  do  infringe  the  patent  granted 
to  Webb  on  which  this  suit  is  founded.  Upon  that  question 
we  entertain  no  serious  doubt.  There  is,  it  is  true,  a  conflict 
of  testimony.  The  defendants  have  examined  experts,  who 
point  out  noticeable  diflTerences  between  the  latch  mechanism 
made  by  the  defendants  and  that  made  by  the  complainant, 
but  those  differences  are  mainly  formal,  and,  in  some  respects, 
verbal  only.  K,  in  any  feature,  there  is  material  change  of 
construction,  it  is,  at  most,  an  addition,  modification  or  im- 
provement on  the  structure  of  the  patentee,  which,  neverthe- 
less, embraces  its  substantial  features,  and  operates  by  the 
same  substantial  means  and  in  substantially  the  same  way. 
We  do  not  think  it  necessary  to  enter  very  fully  into  the  de- 
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tails  of  the  patented  invention,  in  disposing  of  this  case.  It  is 
described  with  some  minuteness,  in  the  opinion  of  the  Court 
in  the  suit  against  Burton  Mallory,  above  referred  to,  (1© 
BlMchf.  C.  a  H.y  140.) 

The  claim  of  the  patentee  is  in  these  words :  "  What  I 
claim,  therefore,  and  desire  to  secure  by  letters  patent,  is, 
the  combination  of  a  lock  and  latch,  when  the  latch-bolt 
and  its  operative  mechanism  ar^  arranged  in  a  case  or  frame 
independent  of  the  main  case,  and  constructed  so  that  the 
latch-bolt  may  be  reversed,  substantially  as  described,  without 
removing  the  said  independent  case  from  the  main  case." 
The  description  in  the  preceding  specification,  and  the  draw- 
ings and  model  of  the  patentee,  show,  that  the  case  or  frame 
in  which  the  latch  mechanism  is  arranged  is  of  thin  sheet 
metal,  partially  surrounding  the  mechanism  of  the  latch,  to 
hold  the  parts  in  proper  relative  position  when  drawn  forward 
for  the  reversal  of  the  latch-bolt,  and  while  it  is  being  returned 
to  its  place.  But,  the  patent  cannot  be  avoided  by  making 
that  case  or  frame  a  skeleton  frame  operating  in  substantially 
the  same  way.  The  patentee  seems  to  have  anticipated  some 
such  attempt  to  limit  the  meaning  of  the  word  "  case,"  by 
inserting  the  words  "  case  or  frame,"  as,  for  the  purposes  of 
his  invention,  synonymous,  as,  in  their  connection  and  applica- 
tion to  this  mechanism,  we  think  they  are.  The  defendants 
use  a  frame,  which  operates  to  preserve  tlie  proper  relations 
of  the  yoke  and  tumbler,  while  being  moved  forward  and 
backward,  as  does  the  complainant's  "  case  or  frame."  It 
was  suggested,  that  it  does  not  so  operate,  when  the  latch  and 
latch  mechanism  are  removed  from  the  outer  or  lock  case, 
but  that,  when  so  removed,  the  forward  end  of  the  bolt  is 
not  sustained  but  falls,  and  the  due  adjustment  of  the  mech- 
anism is  not  preserved  ;  whereas,  it  is  said,  the  case  used  by 
the  complainant  always  preserves  the  parts  in  their  proper 
adjustment,  whether  in  or  out  of  the  outer  or  lock  case* 
We  apprehend  the  question  of  infringement  does  not  depend 
upon  what  capacity  the  several  parts  of  the  latch  mechanism 
used  by  the  defendants   have  or  have  not,  when  in  no  con- 
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dition  for  practical  use,  or  outside  of  the  conditions  in  which 
the  latches  of  both  parties  are  intended  to  operate,  and  in 
which  alone  they  are,  in  fact,  used.  If,  therefore,  in  point  of 
fact,  there  be  any.  such  diflFerence  between  the  two  structures, 
(which,  however,  the  complainant  denies,)  the  question  would 
still  be — do  the  defendants,  in  making  their  locks  and  latches, 
construct  and  insert  a  mechanism  and  frame,  which,  in  the 
actual  condition  and  relation  to  the  means  of  practical  use,  is 
like  the  complainant's  patented  invention,  producing  the 
same  result,  in  substantially  the  same  way,  by  substantially 
the  same  means  i  If  they  do,  then  it  is  not  material  that, 
outside  of  those  condition^;  or  removed  from  tlie  outer  or 
lock  case,  the  complainant's  latch  mechanism  and  frame  has 
the  capacity  of  holding  the  parts  in  due  relation,  which  the 
defendants'  has  not.  This  may  show  that  the  defendants' 
device  is  not  good  or  not  eo  useful  and  convenient  as  the 
complainant's  ;  but,  that  is  all. 

Besides,  the  patent  to  Webb  is  not  for  the  latch  with  its 
mechanism  and  case  in  a  condition  not  adapted  to  use.  As 
more  fully  explained  in  the  former  suit,  above  referred  to,  it 
is  Limited  to  the  structure  which  contains  the  latch  mechanism 
within  an  outer  case.  It  will  not  avail,  therefore,  to  say,  that 
they  do  not  infringe  because,  when  removed  from  the  outer 
case,  the  defendant's  devices  will  not  operate  in  the  same  man- 
ner as  the  complainant's  device  will  do  when  thus  removed. 
If  the  defendants  can  make  their  peculiar  frame  and  mechan- 
ism of  the  latch  useful  outside  of  any  outer  case,  probably  the 
complainant  would  not  object  that,  by  doing  so,  the  patent 
was  infringed.  K  the  opinion  in  the  former  case  was  correct, 
the  defendants  infringe,  if  their  device,  constructed  and  used 
in  the  arrangement  and  connection  described  in  the  patent  for 
the  aggregate  structure,  does  operate  in  the  same  way  and  pro- 
duce the  same  result  by  substantially  the  same  means.  In 
this  view,  we  think  the  defendants'  frame  is  not  even  entitled 
to  be  treated  as  an  equivalent.  It  is,  in  substance,  the  same 
thing  as  the  complainant's  case  or  frame. 

Again,  there  is  a  difference  in  the  line  of  motion  of  the 
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case  or  frame.  When  the  complainant's  latch-bolt  is  drawn 
forward,  for  the  purpose  of  reversing  it,  the  case  or  frame 
moves  forward  with  it,  in  a  straight  line.  By  means  of  a  pro- 
jection in  the  main  case,  at  a  corner  or  projecting  angle  of  the 
defendants'  frame,  the  movement  of  their  frame,  when  the 
latch-bolt  is  drawn  forward,  is  in  a  curved  line  forward,  the 
frame  being  made  to  turn  on  such  projecting  angle  as  a  centre  of 
motion.  This  difference  is  so  obviously  an  immaterial  variation, 
so  far  as  the  questionof  infringement  is  concerned,  that,  although 
the  defendants'  expert  witnesses  gave  it  some  prominence, 
their  counsel  expressly  declined  to  claim  for  it  any  significance. 

So,  another  difference  is  stated  by  the  defendants'  experts. 
When  the  complainant's  latch-bolt  has  been  drawn  forward 
reversed  and  returned  to  position,  but  the  knob-spindle  has 
not  been  inserted,  it  can  easily  be  drawn  forward  again ;  it  is 
not  held  in  place  until  such  spindle  is  inserted.  The  same  is 
true  of  the  defendants'  devices  which  are  claimed  to  infringe. 
But,  the  defendants  have  superadded  another  device — a  catch 
operated  by  a  spring,  by  which,  when  tho  latch  and  its  mechan- 
ism is  returned  to  its  proper  position,  it  is  caught  and  held  in 
position,  before  the  knob-spindle  is  inserted.  This  is  a  merely 
superadded  device.  If  of  any  conceivable  utility,  it  may  im- 
prove the  aggregate  structure,  but  it  has  no  effect  whatever 
npon  the  oflSce,  functions  or  mode  of  operation  of  the  patented 
devices,  nor  does  it  justify  the  defendants  in  appropriating 
them  to  their  use. 

It  is  further  insisted,  that,  because  the  complainant's  pat- 
ent and,  especially,  the  claim  therein,  characterizes  the  case  or 
frame  as  "  independent "  of  the  main  case,  and  the  defendants, 
in  their  structure,  make  the  main  case  useful  by  inserting 
studs  therein  to  receive  the  bearing  of  the  bolt  spring,  there 
is,  therefore,  no  infringement.  That  argument  can  have  no 
force,  unless  we  should  construe  the  claim  as  involving,  in  the 
aggregate  structure,  the  complete  independency  of  the  latch 
mechanism  from  any  office  or  function  of  the  main  case.  Such 
is,  in  substance,  the  argument.  In  the  first  place,  the  claim 
does  not,  in  terms  or  by  a  just  interpretation  of  its  meaning, 
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import  that  the  latch  and  its  mechanism,  in  the  combination 
in  which  it  is  described  and  patented,  operate  without  any 
contributory  aid  from  the  main  case  or  adjuncts  thereto ;  but, 
only,  that  the  case  or  frame  is  independent  of  the  main  case, 
which  means,  separate  from,  or  forming  no  part  of,  the  main 
case ;  and  this  is  literally  and  exactly  true  of  both  complain- 
ant's and  defendants'  case  or  frame.  Second,  when  the  claim 
and  specification  are  read  together,  it  becomes  obvious,  that 
the  contributory  aid  of  the  main  case  to  the  successful  opera- 
tion of  the  latch,  in  connection  with  a  lock  case,  as  it  is  pat- 
ented, is  just  as  essential  as  in  the  defendants'  device.  Studs 
therein  guide  the  movement  of  the  latch  mechanism,  the  inner 
side  of  that  case,  or  a  stud  therein,  (shown  in  the  drawings,) 
sustain  the  mechanism  against  the  backward  thrust,  and 
against  the  bearing  of  the  spring  before  the  knob-spindle  is 
inserted,  and  the  latch  is  sustained  by,  and  slides  between,  the 
two  surfaces  of  that  outer  case.  The  claim  does  not,  there- 
fore, mean,  and  could  never  be  understood  by  one  who  ever 
read  the  specification  or  saw  the  model,  that  the  latch  and 
its  mechanism  operated  independently  of  the  main  case.  All 
that  it  imports  is,  that  there  was  an  outer  case  and  a  separate 
inner  frame  or  case,  in  which  the  latch  mechanism  is  arranged 
or  held  in  position.  Whether  the  bearing  of  the  bolt  spring 
was  against  the  case  or  frame  of  the  latch  mechanism,  or 
against  a  stud  or  studs  in  the  outer  case,  is  of  no  materiality 
to  the  jclaim  of  the  patent.  The  whole  operates  substantially 
in  the  same  way,  and  produces  the  same  result,  and  by  sub- 
stantially the  same  means. 

A  decree  must  be  entered  for  the  complainant,  agreeably 
to  the  prayer  of  the  bill  of  complaint,  with  costs  to  the  com- 
plainant. 

Charles  E.  Mitchell  and  Benjamin  F,  Thurston^  for  the 
plaintifiT. 

Charles  H.  IngersoU  and  Charles  F,  BlaJce^  for  the  de- 
fendants. 
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-S?  parte  Wild. 

A  petition  in  involuntary  bankruptcy  being  pending  in  the  District  Conrt  for  tbe 
Northern  District  of  Ohio,  the  petitioning  creditor  gave  notice  of  his  intention 
to  take  testimony  in  this  District,  and  applied  to  a  Commissioner  of  this  Court 
and  obtained  a  subpoena  and  served  it  on  a  witness,  with  a  view  to  his  exam- 
ination before  such  Commissioner,  dt  bene  ease,  under  the  proyisions  of  g  30  of 
the  Act  of  September  24th,  1789,  (1  U,  S.  Stat,  at  Large,  88,)  and  the  Act  of 
March  Ist,  1817,  (3  Id,,  360,)  and  the  Act  of  May  9th,  1872,  (17  Id.,  89.)  The 
witness  did  not  attend,  and  an  attachment  against  him  was  applied  for:  Held, 
That,  as  §  38  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  Id,  635,)  pre- 
scribed  how  eyidence  might  be  taken  to  be  used  in  proceedings  under  that 
Act^  and  provided  for  taking  it  by  commission,  it  could  not  be  taken  on  mere 
notice,  under  the  Act  of  1789. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  May  12th,  1874.) 

Woodruff,  J.  A  petitioB  has  been  filed  in  the  District 
Court  for  the  Northern  District  of  Ohio,  by  creditors  of  R. 
A.  DeForest  and  others,  charging  acts  of  bankruptcy.  The 
debtors  deny  the  commission  of  such  acts,  and  a  trial  has  been 
had  and  a  verdict  of  the  jury  rendered  in  favor  of  the  debtors. 
Such  verdict  has  been  set  aside,  and  the  proceedings  have 
been  continued,  with  a  view  to  another  trial.  The  petitioning 
creditor,  Wild,  now  seeks  to  procure  testimony.  He  has  ap- 
plied to  a  Commissioner  and  given  notice  of  the  intention  to 
take  the  testimony  of  Dhnn  and  others,  respondents  in  this 
application,  de  hene  esse,  under  the  30th  section  of  the  Act  of 
September  24th,  1789,  (1  U.  S.  Stat  at  La/rge,  88,)  and  the  sub- 
sequent Act  of  March  Ist,  1817,  (3  Id,,  350,)  conferring  power 
to  take  testimony  on  Commissioners  of  the  Circuit  Court,  and 
the  Act  of  May  9th,  1872,  (17  Id,,  89,)  and,  to  that  end, 
subpoenas  were  issued  and  served  on  the  proposed  witnesses. 
They  did  not  attend  in  obedience  to  the  subpoena,  and  this 
Court  is  now  moved  to  grant  an  attachment  against  them  for 
their  disobedience.  {Ea^  parte  Emnphrey,  2  Blatchf.  C,  C.  i?., 
228 ;  Ec parte  Judson,  3  Id.,  89.) 

While,  on  the  one  hand,  I  am  of  opinion  that,  had  the 
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Act  to  establish  a  uniform  system  of  bankruptcy  been  silent 
upon  the  subject,  proceedings  nnder  that  statute  must  have 
been  deemed  a  civil  cause  depending  in  a  Court  of  the  United 
States,  within  the  meaning  of  section  30  of  the  Act  of  1789, 
yet,  on  the  other  hand,  I  am  decidedly  of  opinion,  that  such 
proceedings  have,  by  the  bankrupt  Act,  been  regulated  with 
each  minute  detail,  as  a  statutory  proceeding,  that,  as  to  matters 
which  are  the  subject  of  specific  regulation,  its  provisions 
must  be  held  exclusive.  Section  38  of  the  bankrupt  Act,  in 
terms,  declares  how  evidence  may  be  taken  to  be  used  in 
"  any  of  the  proceedings  "  under  the  Act ;  and,  to  meet  the 
precise  case  of  the  creditor  now  applying  to  this  Court,  it 
authorizes  the  taking  of  testimony  on  commission.  By  that 
means,  then,  witnesses  may  be  examined.  I  think  that  pro- 
vision excludes  the  taking  of  testimony  on  mere  notice,  as 
provided  in  the  Act  of  1789,  and  that  it  was  so  intended. 
The  applicant  should  resort  to  a  commission. 

Motion  denied. 


Charles  P.  Crosby y  for  the  motion. 
Aaron  J,  Vanderpod^  opposed. 


Jay  Cookb  and  others.  Plaintiffs  in  Error 

vs. 
The  Uniied  States,  Defendants  in  Error. 

The  Act  of  April  12th,  1866,  (14  U.  8,  Slat,  at  Large,  31,)  authorized  the  Secre- 
tary  of  the  Treasury  to  dispose  of  any  bonds  authorized  by  the  Act  of  March 
8d,  1S66,  (18  Jd.j  468,)  "  for  lawful  money  of  the  United  States,  or  for  any 
treasury  notes  •  *  *  issued  under  any  Act  of  Congress,  the  proceeds 
thereof  to  be  used  only  for  retiring  treasury  notes,  or  other  obligations,  issued 
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under  any  Act  of  Congress,  but  nothing  herein  contained  shall  be  constnied 
to  aathorize  any  increase  of  the  public  debt.**  Under  the  Act  of  1865,  treaa- 
ury  notes  were  issued,  dated  June  16th,  1866,  payable  June  15th,  1868.  In 
October,  1867,  the  Assistant  Treasurer  of  the  United  States,  at  New  York, 
paid  out  money  of  the  United  States  in  the  purchase,  from  J.,  of  what  pur- 
ported to  be  some  of  such  treasury  notes,  but  which  were  afterwards  pro- 
nounced, at  the  treasury,  not  to  be  genuine  and  not  to  have  been  issued  by 
the  United  States.  Suit  was,  before  June  16th,  1868,  brought  against  J.,  by 
the  United  States,  in  the  District  Court,  to  recover  back  the  money  so  paid, 
and  they  had  a  yerdict  and  judgment.  The  treasury  notes  so  issued  were 
printed  from  engrayed  plates,  with  the  engraved  signatures  of  the  proper 
officers,  and  were  stamped  with  the  proper  seal,  and  were  lettered  and  num- 
bered by  a  machine,  and  no  writing  appeared  on  them.  On  a  writ  of  error. 
Held: 

{1.)  If  the  notes  were  in  fiact  wholly  forged  and  counterfeit,  the  Assistant  Treas- 
urer had  no  authority  to  purchase  them,  and  the  plaintiffs  were  entitled  to 
recover. 

(2.)  The  Government  is  not  estepped,  by  the  purchase  and  payment,  from  re- 
covering back  the  money,  not  only  because  the  Government  is  not,  in  general, 
bound  by  the  negligence  of  ita  officers,  acting  under  a  limited  authority,  but 
also  because  the  defendanto  could,  by  refunding  the  money,  be  placed  in  the 
same  situation  as  they  were  before  the  transaction. 

(8.)  The  case  bears  no  just  analogy  to  the  acceptance  or  payment  of  a  forged 
bill  of  exchange  by  the  drawee  thereof,  in  which  case  the  holder  acta  in  faith 
of  the  drawee's  acceptance  or  payment,  and  is  disarmed  of  his  usual  recourse 
to  prior  parties.  There,  the  drawee  is  estopped  from  setting  up  a  state  of 
facto  which  would  practically  operate  as  a  fraud  on  the  holder. 

<4.)  The  decision  in  The  Bank  of  the  United  States  v.  77ie  Bank  of  Georgia,  (10 
Wheat.,  83B,)  holding  a  bank  concluded  by  receiving  ite  own  bank  bills, 
which  had  been  fraudulently  altered,  and  crediting  them  as  cash,  seems  to 
have  depended  upon  the  special  circumstances  of  that  case. 

(6.)  Neither  that  nor  other  cases  establish,  that  an  agent,  having  authority  to 
retire  genuine  notes  of  his  principal,  not  yet  due,  can  conclude  his  principal 
by  purchasing  forged  notes ;  still  less,  that  the  Government  can  be  concluded 
by  such  an  unauthorized  act  of  a  subordinate  officer. 

(6.)  There  is  no  material  difference,  in  this  respect,  between  this  case  and  any 
other  purchase  by  an  agent,  where  a  mutual  mistake  of  fact  is  discovered 
after  payment  of  the  consideration. 

(7.)  The  questions,  whether  the  Government  is  liable  on  ito  commercial  paper 
precisely  as  an  individual,  and  whether  it  may  be  bound  to  pay,  at  maturity, 
treasury  notes  printed  from  genuine  plates,  sealed  with  the  genuine  seal,  and 
complete  in  form,  even  though  fraudulently  abstracted  and  put  into  negotiation, 
when  presented  by  bona  fide  holders  for  value  without  notice,  discussed. 

(8.)  But  the  charge  to  the  jury  in  this  case  was  based  on  the  proposition,  that 
the  Assistant  Treasurer  had  no  authority,  under  the  Act,  to  retire  any  notes, 
however  printed,  not  actually  issued,  as  a  "  physical  fact,"  by  the  authority 
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of  the  Goyernment.  This  constraction  of  the  Act  is  snstaioed  by  considera- 
tions  of  snch  force,  that  this  Court  deems  it  its  daty  to  afSrm  the  judgmeDt  of 
the  Court  below  in  fayor  of  the  Goyernment. 

(Before  Woodruff^  J.,  Southern  District  of  New  York,  May  13th,  1874.) 

WooDBUFF,  J.  On  the  3d  of  March,  1866,  Congress  an- 
thorized  the  Secretary  of  the  Treasury  to  borrow,  on  the 
credit  of  the  United  States,  not  exceeding  six  handred  mill- 
ions of  dollars,  and  to  issne  therefor  bonds  or  treasury  notes 
of  the  United  States,  bearing  interest  not  exceeding  seven  and 
three-tenths  per  centum  per  annum^  payt^ble  semi-annually, 
(13  U.  S.  Stat,  at  Large^  468.)  Such  notes  were  not  made  a 
legal  tender.  Under  this  Act,  treasury  notes  to  a  large 
amount  were  issued  by  the  Secretary  of  the  Treasury,  payable 
three  years  after  date.  On  the  12th  of  April,  1866,  Congress, 
by  another  Act,  (14  iS.,  31,)  authorized  the  Secretary  of  the 
Treasury,  at  his  discretion,  to  receive  any  treasury  notes  or 
other  obligations  issued  under  any  Act  of  Congress,  whether 
bearing  interest  or  not,  in  exchange  for  any  description  of 
bonds  authorized  by  the  previous  Act  of  March  3d,  1866,  and 
also  to  dispose  of  any  description  of  bonds  authorized  by  such 
previous  Act,  "  for  lawful  money  of  the  United  States,  or  for 
any  treasury  notes  *  *  *  which  have  been  or  which 
may  be  issued  under  any  Act  of  Congress,  the  proceeds 
thereof  to  be  used  only  for  retiring  treasury  notes  or  other 
obligations  issued  under  any  Act  of  Congress  ;  but  nothing 
herein  contained  shall  be  construed  to  authorize  any  increase 
of  the  public  debt." 

On  each  of  several  days  from  and  including  September 
20th  and  October  8th,  1867,  the  defendants,  (the.  plaintiffs  in 
error,)  presented  to  the  Assistant  Treasurer  of  the  United 
States,  at  the  city  of  New  York,  large  amounts  of  treasury 
notes,  purporting  to  be  issued  under  the  Act  of  1866,  dated  June 
15th,  1866,  and  payable  three  years  after  date,  and,  in  the 
language  of  the  then  Assistant  Treasurer,  examined  as  a  wit- 
ness in  this  case,  '^  he  purchased  the  amount  and  description 
of  notes  at  the  prices  and  premium  mentioned  "  in  bills  of 
sale  therefor  made  by  the  defendants,  (plaintiffs  in  error,) 
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which,  together  with  the  notes  which  they  purported  to  in- 
clude, were  purchased  and  paid  for  with  the  money  of  the 
United  States,  by  such  Assistant  Treasurer,  and  at  a  preminoi 
above  the  face  thereof,  shown  by  the  said  bills  of  sale.  Such 
bills  of  sale  were  in  the  following  form  : 

"  Sold  Hon.  H.  H.  Van  Dyck,  Assistant  Treasurer  of  the 
United  States,  (No.  700,)  by  Jay  Cooke  &  Co.,  comer  of 
Wall  and  Nassau  streets,  September  20, 

400,000  . .  June  . .  7  fV  •  •  1^7 $428,000 

'  97  days 7,760 

100,000  . .  July  . .  "  . .  107 107,000 

67  days 1,340 


$544,100  " 
Upon  the  back  of  each  of  the  treasury  notes  the  defendants, 
(plaintiffs  in  error,)  by  a  stamp  which,  for  their  convenience, 
they  were  permitted  to  employ  in  lieu  of  their  written  signa- 
ture, before  such  delivery,  printed  the  words,  "  Pay  to  the 
Secretary  of  the  Treasury,  for  redemption.  Jay  Cooke  &  Co." 
By  the  form  of  the  transaction,  therefore,  the  defendants, 
(plaintiffs  in  error,)  professed  to  sell  the  several  notes,  and,  by 
endorsement,  to  authorize  the  Secretary  of  the  Treasury  to 
receive  them  for  redemption  at  the  treasury.  This  appears 
to  have  been  the  mode  which,  in  these  cases,  at  least,  the 
Secretary  adopted  for  retiring  treasury  notes,  under  the  Act 
of  1866,  before  mentioned.  The  notes  thus  received  from  the 
defendants  were  forwarded  by  the  Assistant  Treasurer  to  the 
Secretary  of  the  Treasury  at  Washington,  and,  on  examination 
there,  eighteen  thereof,  of  one  thousand  dollars  each,  were 
pronounced  not  to  be  genuine  treasury  notes  issued  by  the 
Government  of  the  United  States,  and  were,  therefore,  re- 
turned to  the  Assistant  Treasurer  at  New  York,  who,  on  the 
13th  of  October,  1867,  notified  the  defendants  (plaintiffs  in 
error)  that  they  were  counterfeit,  and  required  them  to  refund 
the  money  paid  for  them  or  substitute  other  notes  for  them. 
The  defendants  below,  neglecting  or  refusing  to  do  either, 
this  action  was  brought  in  the  District  Court,  on  or  prior  to 


MAY,   1874.  '     47 


Cooke  V.  The  United  States. 


the  4th  of  March,  1868,  to  recover  back  the  money,  and,  on 
the  trial  hereof,  the  United  States  had  a  verdict  for  the 
amount  paid  to  the  defendants  below  for  such  eighteen  notes, 
with  interest  thereon, — $23,630  88.  Judgment  being  entered, 
the  defendants  below  have  brought  this  writ  of  error,  to  re- 
view decisions  made  on  the  trial  and  portions  of  the  charge  of 
the  judge  to  the  jury,  (4  Benedict^  376,)  which  appear  in  the 
bill  of  exceptions  made  for  that  purpose. 

The  declaration  herein  contained  special  counts  describing 
the  cause  of  action  as  an  indebtedness  by  the  defendants  to 
the  plaintiffs  for  money  had  and  received  by  the  defendants 
to  and  for  the  use  of  the  United  States  and  of  their  property, 
which  money  was  obtained  by  the  defendants  upon  occasion  of 
their  delivering  to  the  plaintiffs  what  purported  to  be  obliga- 
tions of  the  United  States,  known  as  seven-thirty  treasury  notes, 
which  were,  by  the  defendants,  when  they  delivered  them  to  the 
officer  of  the  sub-treasury,  professed  to  be,  and  by  the  plaintiffs 
and  their  officer  aforesaid  were  then  supposed  to  be,  valid 
genuine  notes,  and  by  the  defendants'  representations  and  in- 
ducements the  same  were  received  as  valid  genuine  notes  by 
the  plaintiffs  and  their  officer  aforesaid,  at  the  sub-treasury  of 
the  United  States  aforesaid,  at  the  city  of  New  York.     The 
declaration  averred,  that  the  said  notes  were,  in  fact,  counter- 
feit, and  had  never  been  executed  or  issued  by  the  United 
States  of  America,  their  officers  or  agents,  but  had  been 
forged  and  falsely  made  and  uttered,  and  were  no  obligations 
of  the  United  States  aforesaid,  and  were,  by  their  officer  afore- 
said, received  as  aforesaid,  under  the  belief,  created  by  the 
representations  and  inducements  aforesaid,  that  the  notes  were 
good  and  formed  a  valuable  and  adequate  consideration  for 
the  money  received  by  the  defendants,  which  money  was  re- 
tained by  the  defendants  from  the  plaintiffs,  after  discovery 
that  the  said  notes  were  counterfeit,  whereof  prompt  notice 
was  given  to  the  defendants;  and  that,  being  so  indebted, 
the  defendants  promised,  &c.     Other  counts  were  also  con- 
tained in  the  declaration,  in  general  vndebiiatus  assumpsit^ 
for  money  had  and  received  by  the  defendants  to  and  for  the 
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use  of  the  plaintiffs.     To  the  declaration  the  defendaota 
pleaded  nan  assumpsit  only. 

The  proofs  on  the  trial  were  mainly  addressed  to  the  in- 
quiries, whether  the  notes  in  question  were  a  part  of  the 
regular  series  of  notes  printed  at  the  treasury  of  the  United 
States  under  the  said  Act  of  1865,  and  issued  by  the  Secretary 
of  the  Treasury;  and  whether  the  said  notes  were  wholly 
spurious  and  counterfeit,  not  made  nor  printed  upon  any 
plates  made  or  engraved  at  the  treasury ;  and  further,  whether 
the  said  notes  were  surreptitously  and  fraudulently  printed 
from  the  plates  and  dies  in  the  Treasury  Department,  or, . 
being  in  fact  lawfully  printed,  were  fraudulently,  by  some 
means  not  disclosed,  put  in  circulation  as  treasury  notes. 
On  these  last  named  questions,  there  was  no  evidence 
whatever  of  such  fraudulent  or  surreptitious  printing,  or  of 
such  fraudulent  putting  in  circulation  of  notes  lawfully 
printed,  except  so  far  as  the  evidence  introduced  on  the  part 
of  the  defendants  to  show  that  these  notes  might  have  been 
printed  from  the  lawfully  made  plates  at  the  treasury,  in  con- 
nection with  the  evidence  that  the  said  notes  were  not  part 
of  the  series  of  treasury  notes  lawfully  issued  by  the  Secretary 
of  the  Treasury,  might  create  a  suspicion  that  the  Government 
plates  were  used  by  some  one  and  by  some  means  to  make 
the  notes  in  question.  The  evidence  that  the  notes  were  not 
printed  from  the  Government  plates,  but  were  wholly  coun- 
terfeit  and  spurious,  was  very  strong,  and  the  conflict  of  evi- 
dence was  so  slight,  that,  had  the  case  gone  to  the  jury  upon 
that  sole  question,  it  seems  hardly  possible  that  the  jury  could 
have  hesitated  to  find  them  wholly  false,  forged,  and  counter- 
feit. Indeed,  I  think  a  finding  that  they  were  printed  from 
the  Government  plates,  and  were  sealed  with  the  genuine 
seal  of  the  treasury,  would  have  been  so  against  the  weight  of 
the  evidence,  that  it  must  have  been  set  aside,  if  the  jury  had 
rendered  such  a  verdict.  But,  as  will  be  hereinafter  more 
fully  stated,  the  case  did  not  go  to  the  jury  on  that  sole  ques- 
tion, as  the  test  of  the  right  to  recover,  but  on  the  question 
whether  the  notes  in  controversy  were  in  fact  issued  by  the 
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Seeretarj  of  the  Treasury,  the  qnestion  whether  or  not  thej 
were  priDted  from  the  Government  plates  and  actnallj  sealed 
with  the  Treasary  seal  being  regarded  by  the  Conrt  as  material 
pnly  from  its  incidental  bearing  on  the  question  whether  they 
were  in  fact  issued  by  the  Secretary  of  the  Treasury. 

A  distinction  is,  therefore,  raised  between  notes  which, 
being  printed  from  the  Government  plates  and  sealed  with 
the  seal  of  the  Treasury,  as  evidence  of  lawful  issue,  were 
never  in  fact  issued  by  the  Secretary  of  the  Treasury,  but  by 
some  surreptitious  and  unlawful  means  may  have  been  thrown 
into  negotiation  or  circulation,  and,  on  the  other  hand,  notes 
which  the.  Secretary  of  the  Treasury  actually  issued  from  his 
Department  of  the  Government.  Notwithstanding  the  dearth 
of  evidence  tending  to  show  any  surreptitious  or  clandestine 
nse  of  the  Government  plates,  or  of  any  fraudulent  abstraction 
of  notes  printed  therefrom,  the  theory  which  governed  the 
trial  requires  that  such  a  possibility  be  contemplated  in  re- 
viewing the  rulings  of  the  Judge  and  his  charge  to  the  jury. 

The  case  is  one  of  great  importance,  not  only  from  the 
amount  directly  involved  in  the  recovery,  but  because  there 
are  believed  to  be  a  very  large  amount  of  notes  which  are 
daimed  to  be  counterfeit,  a  considerable  amount  of  like  notes, 
retired  at  or  about  the  same  time,  which  have  been  pronounced 
counterfeit,  and  many  suits  are  pending  to  recover  back 
money  paid  by  the  assistant  treasurer  for  such  notes,  and 
because,  also,  the  questions  of  law  involved  may,  in  the  future, 
affect  the  Government  and  parties  who  hold  other  apparent 
securities  purporting  to  be  negotiable  obligations  of  the 
Government.  The  case  will,  as  I  understand,  by  reason  of 
that  importance,  be  taken  to  the  Court  of  last  resort,  and  it 
is  not,  therefore,  very  material  how  the  questions  shall  be 
decided  in  this  Conrt,  through  which  the  parties  must  pass 
on  their  way  to  the  Supreme  Court,  save  only  that  the 
decision  here  made  may  determine  who  shall  be  plaintiffs  in 
error  before  that  tribunal. 

To  the  full  understanding  of  the  case,  it  may  be  material 
to  bring  again  into  distinct  view  the  statute  under  which 

VOL.  xu.- 


50  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Cooke  V.  The  United  States. 

treasury  notes  called  seven-thirties  were  issued,  the  manner 
in  which  such  notes  were  prepared  to  be  issued,  and  the 
precise  terms  of  the  statute  which  authorized  the  Secretary  to 
retire  such  notes  before  they  had  become  payable,  and  to  pay 
a  premium  therefor,  in  order  to  withdraw  them  from  the 
market.  The  authority  to  issue  such  notes,  given  by  the 
Act  of  March  3d,  1865,  to  an  amount  not  exceeding  six 
hundred  millions,  is  above  firstly  stated,  (13  TJ,  S.  Stat,  at 
Large^  468.)  It  authorized  the  Secretary  of  the  Treasury  to 
borrow,  on  the  credit  of  the  United  States,  from  time  to 
time,  in  addition  to  the  amounts  theretofore  authorized,  any 
sums  not  exceeding  in  the  a^regate  six  hundred  millions  of 
dollars,  and  to  issue  therefor  bonds  or  treasury  notes,  in  such 
form  as  he  might  prescribe.  It  ^^ed  the  rate  of  interest.  It 
specified  various  purposes  for  which  (instead  of  an  actual  loan 
of  money)  the  Secretary  of  the  Treasury  might,  as  he  might 
think  advisable,  dispose  of  such  bonds  or  other  obligations 
issued  under  the  Act,  and  gave  him  a  discretion  as  to  the 
manner,  rates,  and  conditions  of  such  disposition.  It  further 
applied  to  the  bonds  and  other  obligations  issued  under  it, 
all  the  provisions  of  the  Act  of  June  30th,  1864,  in  relation 
to  forms,  inscriptions,  devices  and  the  printing,  attestation, 
sealing,  signing  and  counterfeiting  thei'eof.  But  it  also  ex- 
pressly provided  that  the  Act  should  not  be  construed  as 
'  authorizing  the  issue  of  legal  tender  notes  in  any  form. 

The  Act  of  June  30th,  1864,  (13  U.  8.  Stat,  at  Large^ 
218,)  pro  hac  vice  adopted  by  the  above  named  Act  of  1865, 
provided,  in  the  6th  section  thereof,  for  the  making,  engrav- 
ing, sealing,  &c.,  of  bonds  therein  referred  to,  and  then  that 
the  treasury  notes  and  United  States  notes  authorized  thereby 
"  shall  be  in  such  form  as  the  Secretary  of  the  Treasury  shall 
direct,  and  shall  bear  the  written  or  engraved  signatures  of 
the  treasurer  of  the  United  States,  and  the  register  of  the 
Treasury,  and  shall  have  printed  upon  them  such  statements, 
showing  the  amount  of  accrued  or  accruing  interest,  and  the 
character  of  the  notes,  as  the  Secretary  of  the  Treasury  may 
prescribe,  and  shall  bear,  as  a  further  evidence  of  lawful  issue. 
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the  imprint  of  the  seal  of  the  Treasury  Department,  to  be  made 
under  the  direction   of  the  Secretary   of  the  Treasury,   as  • 
before  directed." 

The  material  words  in  the  Act  of  April  12th,  18C6,  (14 
JJ.  S.  Stat  at  Large^  31,)  under  which  the  transactions  be- 
tween the  defendants  and  the  assistant  treasurer  at  the  city  of 
New  York  were  had,  and  which  is  above  in  part  recited,  are 
those  which,  after  authorizing  certain  exchanges  of  bonds  for 
treasury  notes  or  other  obligations  issued  under  any  Act  of 
Congress,  also  authorized  him  to  dispose  of  any  of  the  bonds 
mentioned,  for  lawful  money  of  the  United  States,  "  the 
proceeds  thereof  to  be  used  only  for  retiring  treasury  notes 
or  other  obligations  issued  under  any  Act  of  Congress  ;  but 
nothing  herein  contained  shall  be  construed  to  authorize  any 
increase  of  the  public  debt." 

By  virtue  of  the  above  named  two  Acts,  of  1864  and 
1865,  all  the  notes  issued  by  the  Secretary  of  the  Treasury, 
of  the  description,  in  form  and  date,  corresponding  with 
{hose  now  in  question,  (called,  for  convenience,  seven-thirty 
treasury  notes,)  were  printed  from  engraved  plates,  with  the  . 
engraved  signatures  of  the  treasurer  of  the  United  States 
and  the  register  of  the  Treasury,  were  lettered  and  num- 
bered by  a  machine,  and  were  stamped  with  the  seal  of  the 
Treasury  Department.  No  writing  whatever  appeared  there-  ■ 
on,  either  of  names,  numbers  or  words  of  any  kind.  They 
were  made  and  issued  in  series,  each  series  being  designated^ 
and  the  notes  in  each  series  distinguished,  by  the  numbers  or 
letters  printed  thereon.  Those  which  were  produced  by  the 
plaintiffs  as  genuine  notes  which  had  been  issued  by  the 
Secretary  of  the  Treasury,  and  put  in  evidence  in  this  case,, 
like  those  sold  by  the  defendants  and  subject  to  this  con- 
troversy, were  dated  June  15th,  1865,  payable  three  yeara 
after  date,  i.  e.,  on  the  15th  of  June,  1868,  and  were,  there- 
fore, not  due  at  the  time  when  the  notes  in  question  were 
sold  by  the  defendants,  nor  when  this  action  was  brought  to 
recover  back  the  money  paid  for  the  said  last  named  notes. 

I.  Numerous    questions    touching   the    admissibility   of 
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evidence  were  raised  in  progress  of  the  trial.  Moat  of 
them  related  to  the  question,  whether  the  notes  in  question 
were  printed  from  Government  plates  in  the  Treasury 
Department.  This  inquiry  was  deemed  proper,  because,  if 
they  were  so  printed,  then  some  presumption  would  arise 
that  they  were  issued  by  the  Government.  Some  of  them 
related  to  the  proof  of  the  notes  which  were  in  fact  issued  in 
due  course,  and  the  books  and  papers  of  the  Department 
showing  to  whom  issued,  and  when,  and  what  were  their 
numbers,  &c.,  as  tending  to  show  wiiat  notes,  and  what  only, 
were  issued  by  the  Government.  Son>e  related  to  other 
particulars.  It  must  suffice,  without  taking  up  and  discussing 
each  exception  in  detail,  that  I  am  of  opinion  that,  if  the 
principle  of  liability  governing  the  trial  was  correct,  then  no 
error  was  committed  in  those  rulings.  A  large  range  of 
speculative  inquiry  wis  urged  by  the  defendants  into  possible 
and  conjectural  modes  of  accounting  for  the  differences  be- 
tween the  alleged  counterfeit  notes  and  those  which  were 
testified  to  be  genuine,  and  I  think  the  defendants  were 
,  allowed  quite  as  much  latitude  as  they  were  entitled  to. 

II.  It  is  manifest,  that,  upon  the  merits  of  the  controversy, 
the  statutes  and  the  facts  above  detailed  suggest  several 
interesting  questions,  which  were  raised  on  the  trial,  and 
were  discussed  in  this  Court,  on  the  writ  of  error. 

(1.)  The  notes  in  question  having  been,  in  fact,  purchased 
from  the  defendants  by  the  assistant  treasurer  at  New 
York,  is  the  Government  concluded,  or  are  the  questions 
whether  the  notes  so  purchased  are  forged  and  counterfeit, 
and  whether  they  were,  in  fact,  ever  issued  under  the  Acts  of 
Congress,  open  to  inquiry  and  proof? 

(2.)  The  question  of  fact — Are  the  notes  in  question 
forged  and  counterfeit  ? 

(3.)  If-  not  forged* and  counterfeit,  then  the  question  of 
fact — Were  they  issued  under  any  Act  of  Congress  ? 

(4.)  If  not  so  issued  in  fact,  are  they  obligations  of  the 
Government  which,  in  law,  the  Government  is  bound  to  pay, 
if  they  were  either  printed  from   the   Government  plates 
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sarreptitiouBly  and  xmlawfully  used  for  the  purpoBe,  or  were 
nnlawfnllj  and  finrreptitioiisly  abetracted,  without  any 
aathority  of  the  officers  of  the  Government,  and  were 
negotiated,  so  that  they  came  to  the  hands  of  the  defendanta 
as  iwiafide  holders  for  valne,  without  notice  % 

(5.)  Had  the  Secretary  of  the  Treasury,  or,  more  definitely, 
had  the  assistant  treasurer  at  Kew  York,  any  authority  to 
purchase  the  notes  in  question,  for  the  purpose  of  having 
them  retired,  if  they  were  not  notes  which  had  been  in  fact 
iflsued  by  the  authority  of  Acts  of  Congress,  even  though 
they  were  printed  from  the  Government  plates,  and  came  to 
the  hands  of  the  defendants  for  value  paid,  ftcm^at  ,/E(2^,  and 
without  notice,  and  in  such  wise  as,  upon  the  principles  of 
commercial  law,  to  create  an  obligation  on  the  part  of  the 
Gk>vemment  to  pay  them  when  they  should  become  due  % 

(1.)  Upon  these  questions,  it  is  strenuously  insisted,  by 
the  defendants,  that,  as  the  'notes  in  question  purported,  on 
their  face,  to  be  obligations  of  the  Government,  purported  to 
be  issued  under  and  in  virtue  of  the  Act  of  Congress,  pur- 
ported to  be  treasury  notes,  of  the  description  authorized  by 
the  Act,  and  as  the  defendants  sold  them  in  good  faith  to  the 
officer  of  the  Government,  believing  them  to  be  what  they 
purported  to  be,  and  such  officer  purchased  and  paid  the  de* 
fendants  for  them  in  the  like  belief,  the  plaintiffs  are  con- 
cluded, the  inquiry  whether  the  notes  are  genuine  or  counter- 
feit, and  the  question  whether  the  notes  were  or  were  not,  in 
fact,  issued  by  due  authority,  is  not  open,  and,  hi  either  event, 
the  plaintiffs  are  not  entitled  to  recover.  I  am  not  able  to 
assent  to  this  claim  of  the  defendants.  If  the  notes  in  ques> 
tion  were,  in  fact,  wholly  forged  and  counterfeit,  then  thfey 
were  in  no  sense  obligations  of  the  Government,  and  the 
assistant  treasurer  at  New  York  had  no  authority  to  pur- 
chase them.  He  acted  without  authority  .and  under  a  mistake 
of  facts.  Even  if  he  was  negligent,  the  Government  is  not 
to  be  prejudiced  on  that  ground,  where  such  unauthorized  act 
wrought  no  prejudice  to  the.  defendants.  I  might,  perhaps, 
go  further  and  say  that  the  Government  is  not,  in  general, 
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bound  by  the  negligence  of  its  officers  acting  under  a  limited 
authority.  It  is  enough  for  this  point  to  say,  that  the  trans- 
action between  the  defendants  and  the  assistant  treasurer 
has  none  of  the  features  which  are  sometimes  held  to  create 
an  estoppel  m  pais^  and  so  forbid  a  disavowal  of  the  act.  It 
was  simply  a  purchase  of  apparently  negotiable  paper,  not  yet 
due,  which,  even  if  genuine,  the  Government  was  not  bound 
to  pay  at  that  time — a  purchase  made  in  the  mistaken  belief 
that  the  paper  was  genuine,  and  the  return  of  which  to  the 
defendants,  and  reclamation  of  the  consideration  money, 
placed  the  defendants  in  precisely  the  same  situation  as  they 
were  before  the  transaction.  Immediate  notice  of  the  claim 
to  such  reimbursement  of  the  consideration  being  given,  the 
defendants  had  every  recourse  to  those  from  whom  the  paper 
was  received  by  them  that  they  would  have  had  if  the  falsity 
of  the  paper  had  been  detected  by  the  assistant  treasurer 
himself,  and  he  had  refused  to  buy  them. 

The  case  bears  no  just  analogy  to  the  'acceptance  of  a. 
forged  bill  of  exchange  by  the  drawee  thereof.  Such  accept- 
ance prevents  its  protest.  It  is  a  direct  assurance  to  the 
holder  that  the  bill  is  properly  drawn  and  will  be  paid,  upon 
which  he  has  a  right  to  rely  and  does  rely.  It  disarms  him  of 
his  usual  and  ordinary  means  of  direct  and  obvious  recourse 
to  prior  parties.  It  immediately  changes  his  relations  to  such 
prior  parties.  It  thus  comes  plainly  within  the  doctrine  by 
which  conduct  or  declarations  of  one,  made  or  done  to  influ- 
ence the  condict  of  another,  upon  which  such  other  has  a 
right  to  rely  and  does  rely,  are  held  to  constitute  an  estoppel 
in  pais  and  conclude  the  former,  when  to  permit  him  to  con- 
tradict his  conduct  or  declarations  would  place  the  other  at  a 
disadvantage  or  loss,  and  practically  operate  as  a  fraud  upon 
him.  Such  cases  are  here  cited  and  relied  upon  by  the  de- 
fendants, as,  also,  cases  of  the  payment  of  a  bill  of  exchange 
by  the  drawee,  who,  for  like  reasons,  is  held  concluded  thereby. 
This  case  involves  no  such  consideration.  The  defendants 
here  lost  nothing  either  of  property  or  security  by  the  mis- 
taken payment.     They  did  nothing  in  faith  of  the  transaction 
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but  receive  the  money,  and  lose  nothing  when  they  refund  it. 
If  their  prior  parchase  of  the  nbtes  gave  them  a  right  of  rec- 
lamation against  others,  that  right  was  unimpaired. 

The  case  of  The  Bank  of  the  United  States  v.  The  Bank 
<jf  Oeorgia^  (10  Wheat.,,  333,)  is  also  relied  upon  by  the  de- 
fendants. There  a.  bank  received  what  purported  to  be  its 
own  circulating  notes,  and  credited  them  as  cash,  and  was 
held,  in  the  circumstances  of  that  case,  concluded,  so  that, 
after  the  lapse  of  a  considerable  interval,  having  discovered 
that  the  bank  bills  so  received  were  forged  by  fraudulent 
alteration,  it  could  not  use  that  fact  as  a  defence  to  an.  action 
to  recover  the  balance  of  account  including  such  credit.  Vari- 
ous considerations  appear  to  have  influenced  the  Court  in  that 
decision,  viz.,  that  thq^e  were  bank  bills,  circulating  as  money ; 
that  there  was  negligence  in  receiving  and  placing  them  to 
the  credit  of  the  plaintiff,  which  ought  to  conclude  them ;  and 
that  there  was  further  laches,  in  the  delay  which  allowed  a 
considerable  time  to  elapse  before  the  discovery.  I  am,  prob- 
ably, not  at  liberty  to  question  the  correctness  of  the  decision 
made  by  the  Supreme  Court  in  that  case.  But  it  is  by  no 
means  clear  that  the*  Supreme  Court  would  have  applied  the 
doctrine  of  that  case  to  a  purchase  of  a  note  or  bill  of  ex- 
change not  yet  due,  and  which  was  not  a  circulating  medium. 

These  cases  by  no  means  establish  that  an  agent,  having 
authority  to  purchase  the  promissory  notes  of  his  principal 
not  yet  due,  can  'conclude  his  principal  by  buying  forged 
notes,  he  neither  being  authorized,  nor  professing  to  be 
authorized,  to  buy  any  but  genuine  notes.  Still  less  do  they 
establish,  that  the  Government  can  be  estopped  by  such  an 
act  of  its  officer — an  act  which  the  Government  had  not 
authorized — one  which  the  Secretary  of  the  Treasury  had 
not  authorized — and  where  the  Assistant  Treasurer  did  not 
profess  to  have  any  authority  but  to  buy  genuine  notes. 
I,  therefore,  see  no  material  difference,  in  this  respect,  between 
fliis  case  and  any  other  purchase  of  property  or  supposed 
property  under  a  mutual  mistake  of  fact,  where  the  considera- 
tion has  been  paid,  and  the  thing  purchased  turns  out  not  to 


66  SOUTHERN  DISTRICT  OF  NEW  YORK, 

■  ■  -    '  ■       -  ■  ■ 

Cooke  «.  The  UDited  StotM. 

be  what  it  was  represented  and  believed  to  be.  If,  therefore, 
this  transaction  was  not  authorized  by  the  Act  of  Congreaa 
nnder  which  the  purchase  was  made,  there  is  nothing  in  it 
which  operates  to  estop  the  Government  to  prove  the  facta 
which  take  the  transaction  ont  of  the  operation  of  that  Act, 
whether  the  proof  offered  be  that  the  notes  are  counterfeit 
or  not  within  the  purview  of  the  Act  on  other  grounds.  To 
hold  otherwise,  would  be  to  say  that  the  mere  act  of  the- 
agent  operates  to  estop  the  principal  to  deny  the  authority  of 
the  agent  to  do  the  act. 

(2.)  The  question  of  fact,  whether  the  notes  in  questioEi 
were  forged  and  counterfeit,  in  this,  that  they  were  printed 
from  false  and  fraudulent  plates,  prepared  in  imitation  of  the 
plates  in  the  Treasury,  was  a  question  fos  the  jury,  if  materiaL 
If  the  views  which  governed  the  trial  were  correct,  then, 
as  already  suggested,  this  question  was  only  an  incidental 
question  bearing  on  the  principal  inquiry,  whether  the  notes- 
in  question  were  actually  issued  by  the  Secretary  of  the 
Treasury  or  by  his  authority.  If  printed  from  the  Govern- 
ment plates,  some  presumption  of  fact  would  arise,  that  they^ 
were  so  issued,  which  it  might  be  material  for  the  Govern- 
ment to  rebut.  If,  on  the  other  hand,  printed  from  false  or 
spurious  plates,  made  in  imitation  of  the  plates  in  the  Treasury^ 
then  there  was  no  evidence,  and  I  do  not  understand  it  to  be, 
or  to  have  been,  claimed,  that  they  were  issued  by  the 
Secretary  of  the  Treasury,  or  constituted  Government 
obligations,  in  any  sense  whatever;  and  hence,  if  the  pur^ 
chase  did  not  estop  the  Government,  the  plaintiffs  were 
entitled  to  recover. 

(3.)  If  not  forged  and  counterfeit,  in  the  sense  last  above 
suggested,  but  actually  printed  from  the  same  plates  as  the 
confessedly  legal  notes,  then  were  these  particular  notes  ever 
issued  under  any  Act  of  Congress  ?  This  question,  as  a  mere 
question  of  fact,  viz.,  were  they,  as  "  a  physical  act "  of  the 
Secretary  of  the  Treasury,  issued  by  him,  was  submitted  to 
the  jury,  and  they  have  found  for  the  plaintiffs.  Such  find- 
ing calls  for  no  discussion  of  the  question  as  one  of  mere  fact^ 
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It  leaves,  however,  the  two  remaining  qneations,  as  questions 
of  law,  to  be  adverted  to. 

(4.)  K  the  notes  in  question  were  not,  in  fact,  issaed  by 
the  Secretary  of  the  Treasury,  or  by  his  authority,  then,  did 
tbey  constitute  obligations  which  the  Government,  as  matter 
of  law,  was  bound  to  pay  when  they  should  come  to  maturity, 
if  they  were  actually,  though  surreptitiously  and  fraudulently, 
printed  from  the  Government  plates,  dies  and  stamps,  or,  be> 
ing  printed,  were  unlawfully  and  fraudulently  abstracted  with- 
out such  authority,  and  negotiated,  so  that  they  came  to  the 
hands  of  the  defendants  as  hanafide  holders  for  value,  without 
notice  t  This  question  is  one  of  an  importance  that  can  hardly 
be  overstated.  It  is  such  to  the  Government,  which  has,  by  Act 
of  Congress,  provided  for  the  manufacture  of  commercial  paper 
by  means  that  require  no  other  authentication  than  the  im- 
press of  the  machinery  by  which  it  is  produced,  and  to  the 
people  in  this  country,  and  wherever  the  Government  of  the 
United  States  has  credit,  and  who*accept  and  receive,  in  the 
ordinary  course  of  business,  such  paper  bearing  every  evidence 
of  authenticity  which  the  Acts  of  Congress  prescribe,  in 
affirmance  of  the  legal  validity  of  any  of  their  obligations. 
The  case  is,  in  this  respect,  peculiar.  The  moment  a  note 
was  produced,  by  the  use  of  the  plates,  dies  and  stamps  pre- 
pared by  the  Secretary  of  the  Treasury,  it  was  a  completed 
instrument,  as  perfect  as  a  note  would  be  if  it  had  been  re- 
quired to  be  in  the  handwriting  of  the  Secretary  himself  and 
to  be  signed  by  him,  and  he  had  written  and  signed  it.  The 
Acts  of  Congress  provided  for  the  making  and  issue  of  many 
hundred  millions  of  dollars  in  such  notes,  and  in  small 
amounts  adapted  to  the  capacity  of  our  humblest  citizens 
whose  patriotism  might  prompt  them  to  lend  their  money 
thereon,  or  to  receive  them  in  course  of  negotiation,  and  thus 
aid  the  Government  in  its  exigency.  They  were  negotiated, 
and  the  form  and  nature  of  the  transaction  shows  that  it  was 
the  hope  and  intent  of  the  Acts  of  Congress  that  they  should 
be  negotiated  throughout  the  whole  of  our  loyal  territory, 
and  in  every  town  and  village  in  its  remotest  sections.    It 
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may  be  asked,  therefore,  with  great  pertinency  aad  force — Was 
it  intended  that  every  one  who  took  such  notes  should  first 
inquire,  not  alone  whether  they  were  made  by  printing  from 
the  Government  plates  and  stamps,  and  sealed  with  the  Treas- 
ury seal,  and  bear  on  their  face  all  the  genuine  marks  and 
evidence  of  lawful  issue  which  the  Acts  of  Congress  prescribed, 
but,  also,  and  further,  whether  the  Secretary,  or  some  one  au- 
thorized by  him,  issued  them,  as  a  "  physical  act  ? "  Is  such 
a  requirement,  according  to  legal  princi|)les,  just  and  reason- 
able, to  constitute  the  holder  a  honafide  holder ;  and,  if  not  so 
issued,  is  there  no  legal  obligation  binding  the  Government 
to  their  payment  ?  It  would,  nevertheless,  be  difficult  to  hold, 
that  the  circumstance  that  the  Government  had  procured  the 
requisite  machinery,  plates  and  stamps,  was  enough  to  bind 
the  Government  to  the  payment  of  all  notes  which  by  any 
means  were  printed  therepn  or  therewith. "  If  such  instru- 
ments, though  provided  for  the  making  of  valid  notes,  should 
be  stolen  or  be  fraudulently  used  to  make  such  notes,  it  would 
not  be  true  that  they  were  negotiable  paper  piade  by  Govern- 
ment authority.  Providing  the  means  of  making  such  paper, 
and  so  carelessly  guarding  it  that  innocent  persons  were  de- 
ceived, by  otie  or  some  who,  without  authority,  used  those 
means,  might  lay  the  foundation  for  a  strong  appeal  to  a  sense 
of  justice  and  equity,  but  the  holders  of  paper  so  made  would 
find  some  difficulty  in  sustaining  the  averment,  at  law,  that 
the  Government  made  the  notes.  Be  this  as  it  may,  when 
the  Government  has  not  only  prepared  the  instruments,  but 
has  authorized  the  making  of  the  paper,  and  it  is  actually 
made,  (printed,  numbered,  stamped  and  sealed,)  bearing  all 
the  marks  of  genuineness  pi-escribed  by  law,  and  is  thus  in 
existence  in  the  keeping  of  the  Secretary  of  the  Treasury  or 
his  subordinate  agents,  the  ,  question  may,  perhaps,  present  a 
difierent  aspect. '  If  fraudulently  or  feloniously  abstracted 
and  negotiated,  do  the  notes  constitute  valid  legal  obligations 
in  the  hands  of  innocent  persons  receiving  them  for  value 
without  notice  ?  Such  completed  paper,  in  the  actual  posses- 
sion of  the  Secretary  of  the  Treasury,  may  be  likened  to  notes 
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complete  in  form  and  signed  by  an  individual  and  locked  in 
his  desk.  In  the  latter  case,  is  it  doubtful  that,  if  the  notes 
be  fraudulently  or  feloniously  abstracted  from  the  desk,  and 
be  negotiated,  so  that  they  come  to  the  hands  of  an  innocent 
person,  who  gives  value  therefor,  before  maturity,  without 
notice,  the  signer  is  bound,  by  the  settled  rules  of  commercial 
law,  to  pay  them  ? 

It  has  been  said,  with  what  I  deem  just  accuracy,  that, 
when  the  Government  engages  in  the  making  and  negotia- 
tion of  commercial  paper,  it.  submits  itself  to  the  settled  rules 
of  commercial  law,  and,  in  that  respect,  stands  before  the 
Courts  of  law  (whenever  jurisdiction  is  properly  obtained,  as 
is  the  case  when  the  Government  is  plaintiff)  to  receive  the 
application  of  those  rules  precisely  as  they  would  be  applied 
to  an  individual.*  If  a  bank  issuing  bills  for  circulation 
should  resort  to  the  like  mode  of  making  bills  which  was 
adopted  by  the  Government,  and  the  names  of  its  officers 
purporting  to  be  signed  to  the  bills  actually  issued  by  the 
bank  were,  in  fact,yiw  sirmUa^  in  lithograph,  it  would  not  be 
doubted  that  the  bank  was  bound  to  redeem  such  bills.  If 
such  bills  were  fraudulently  obtained  from  the  bank  vaults 
and  put  into  circulation,  the  obligation  of  the  bank  to  pay 
them  would  be  no  less  clear.  In  this  respect,  is  there  any 
difference  in  the  question  of  liability,  when  the  paper  is  a  ne- 
gotiable note  payable  in  the  future,  intended  not  for  circula- 
tion as  money,  but  for  negotiation,  in  the  course  of  business, 
for  loans  or  otherwise  ?  f 

•  The  Floyd  Aeeeptancea,  1  WaUaee,  666,  6t5 ;  U,  S,  t.  Bank  of  the  Metropa- 
&,  15  Peters,  892 ;  U.  S,  v.  Barker,  12  Wheat.,  559 ;  DelaJUld  v.  State  of  lUinoia, 
26  Wend.,  192;  Davie  v.  Oray,  16  Wallace,  208,  282  ;  Ourran  v.  State  of  Arkan- 
eoM,  15  Ebw.,  809,  and  cases  there  cited. 

f  Liability  of  individnals — Peacock  v.  Rhodes,  2  Doug.,  638  ;  Miller  t.  Baee, 
1  Burr.,  452 ;  VaUett  y.  Parker,  6  Wend.,  615 ;  Michigan  Bk.  v.  Eldred,  9  Wal- 
lace, 544  ;  Ingham  v.  Primrose,  1  Com.  Bench,  IT.  S.,%%\  Van  Duzer  v.  Howe, 
21  JV.  Y.,  631 ;  Young  v.  Orote,  4  Bing.,  258;  Bank  of  Pittsburg  y.  Neal,  22 
Mow.,  96. 

LiabUity  of  corporations  for  acts  of  their  agents — Farmers  db  Mechs,  Bank  ▼. 
Butchers  <t  Drovers'  Bank,  14  iT.  Y,  623,  and  16  N,   Y„  125  ;    N.  Y  S  N.  H, 
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This  question,  whether,  under  the  circnmstances,  on  this 
point,  above  embraced  in  the  fourth  qneetion,  the  notes  would 
coQfititnte  Government  obh'gations,  enforcible  as  such  where- 
ever  jurisdiction  was  obtained  for  the  purpose,  was  largely 
discussed  on  the  argument,  and  its  interest  and  importance 
led  me  into  a  very  extended  examination  of  the  subject,  and 
of  the  authorities,  in  England  and  this  country,  which  bear 
upon  it.  But,  it  would  not  be  profitable  to  pursue  the  discus- 
sion here,  since  the  case  was  not  made  to  turn,  in  the  District 
Court,  upon  this  question.  The  final  proposition  upon  which 
the  case  went  to  the  jury,  and  upon  which  their  verdict  must 
*be  taken  to  have  been  founded,  does  not  require  the  determi- 
nation of  the  question  whether,  upon  the  facts  here  assumed, 
the  Government  would,  at  the  maturity  of  the  notes,  be 
legally  bound  to  pay  them,  although  not  in  fact  issued  phys- 
ically by  the  Secretary  of  the  Treasury,  or  by  any  lawful 
authority.  The  charge  to  the  jury  was,  in  effect,  that,  if  not 
so  issued,  then  the  Act  of  April  12th,  1866,  did  not  authorize 
the  Secretary  of  the  Treasury  to  retire  them,  and  the  pay- 
ment by  the  assistant  treasurer  in  New  York,  to  the  defend- 
ants, of  moneys  of  the  Dnited  States,  was  wholly  unwarranted 
.by  any  legal  authority,  and  such  payment  was  properly  re- 
pudiated. 

(5.)  If  this  instruction  was  correct,  it  disposes  of  the  case ; 
and  this  is  the  subject  of  the  question  above  fifthly  stated — 
Had  the  Assistant  Treasurer  at  New  York  any  authority  to 
pay  the  money  of  the  United  States  to  the  defendants  in  the 
purchase,  for  retiring,  of  the  notes,  if  they  were  not,  in  fact, 

A  B.  Co.  V.  Schuyler,  34  K  Y.,  80 ;  Merchant^  Bank  t.  ^aU  Bank,  10  Wattaoe, 
604,  646. 

Liability  of  the  agents  of  the  Government — V,  S.  v.  Macdaniel,  7  Peten,  1. 

Liability  of  mnnicipal  bodies  on  negotiable  paper — Com».  of  Knox  Co.  ▼. 
Aspinwall,  21  How.,  539 ;  Same  T.  Wallace,  21  How.,  546 ;  Biesell  v.  City  of 
Jejfertonville,  24  How.,  287;  Mercer  Co.  v.  Haeket,  1  Wallace,  HZ  \  Oelpckey, 
City  of  Lvbuqite,  1  Wallace,  175;  Thomson  T.  Lee  County,  8  Id,,  827;  Supervi- 
sors V.  Schenck,  6  Id.,  112;'  Lexington  y.  Butler,  14  Id.,  282;  Lynde  T.  7%e 
County,  16  Id.,  6 ;  St.  Jot^h  v.  Rogers,  16  Id.,  644. 

See  The  Floyd  Acceptances,  7  Wallace,  666. 
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issued  by  the  authority  of  Acts  of  Congress,  even  though  they 
were  printed  by  the  agents  of  the  Government  from  the  Q-ov- 
emment  plates,  were  duly  stamped  and  sealed,  and  came  to 
the  hands  of  the  defendants  in  such  manner  as,  upon  the  prin- 
ciples of  commercial  law,  to  create  an  obligation  on  the  part 
of  the  United  States  to  pay  them  when  they  should  become 
due  ?  The  answer  to  this  question  was  made,  and  properly 
made,  to  depend  upon  the  construction  of  the  Act  of  April 
12th,  1866,  authorizing  the  Secretary  of  the  Treasury  to  retire 
treasury  notes  which  were  not  then  due.  In  words,  that  Act 
directs  the  proceeds  of  the  bonds  therein  mentioned  "  to  be 
used  only  for  retiring  treasury  notes  or  other  obli^tions 
issned  under  any  Act  of  Congress."  The  charge  hereupon 
was :  "  The  authority  it  conferred  upon  the  Secretary  of  the 
Treasury  and  the  subordinate  officers  of  the  Treasury  Depart* 
ment,  was  solely  to  retire  treasury  notes  issued  under  some 
Act  of  Congress. .  If  they  were  not  issued  under  some  Act  of 
Congress,  they  were  not  within  the  lawful  powers  delegated 
to  the  Secretary  of  the  Treasury  by  the  Act  of  1866.  The 
entire  matter  is  regulated  by  statute ;  and,  if  these  notes  were, 
in  fact,  not  issued  under  an  Act  of  Congress,  there  was  no 
authority  on  the  part  of  the  Secretary  of  the  Treasury,  or  of 
any  other  officer,  high  or  low,  not  even  of  the  President  of 
the  United  States  himself,  to  retire  or  redeem  them."  To 
make  more  plain  what  was  meant  by  '' issued,"  it  was  subse- 
quently charged :  '*  The  act  of  issuing  the  notes  was,  under 
the  statute,  a  physical  act.  The  notes  may  be  printed  in  the 
Department  from  the  genuine  plates,  and  may  be  all  ready 
to  issue,  and  yet,  if  they  are  not,  in  fact,  issned,  they  do  not 
come  within  the  statute.  It  is  for  the  purpose  of  showing  the 
physical  act  of  issuing  the  notes,  that  the  Government  has 
given  the  testimony  to  which  I  have  referred.  The  United 
States  are  not  bound  to  redeem  any  notes  wliich  were  not  in 
fact  issued.  There .  is  no  authority  to  retire  the  notes  unless 
they  were  issued,  as  a  physical  fact."  There  are  some  re- 
marks in  the  charge  which  may  be  deemed  to  hold  that,  if  hot 
so  issued,  the  Government  was  under  no  obligation  to  pay 
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them  when  due,  however  printed  and  gotten  into  course  of 
negotiation.  But,  the  authority  to  retire  them  under  the  Act 
of  1866,  before  maturity,  was  really  the  point  in  issue,  and  it 
was  that  which  was  made  the  test  of  the  plaintiffs'  right  of 
recovery,  as  still  further  indicated  thus :  "  If  you  find  that,  in 
point  of  fact,  these  C  notes  were  not  issued  by  the  United 
States,  then  the  plaintiffs  are  entitled  to  recover,  provided," 
&c.  *  *  *  "  The  ultimate  question  is  not  whether  the 
C  notes  are  spurious  or  genuine;  *  *  *  that  is  a  col- 
lateral question,  *  *  *  gone  into  as  bearing  on  the  ques- 
tion whether  the  C  notes  were  ever  issued  by  the  United 
States."  These  instructions  made  the  question  of  ultimate 
duty  to  pay  the  notes  when  due,  immaterial,  if  the  Act  of 
1866  did  not  authorize  the  Secretary  of  the  Treasury  to  retire 
them ;  and,  as  they  were  not  due  at  the  time  this  action  was 
commenced,  the  ownership  thereof  by  the  defendants  consti- 
tuted no  defence  in  the  nature  of  a  set-off,  if  such  ultimate 
duty  to  pay  them  were  conceded. 

We  are,  therefore,  brought  distinctly  to  the  construction 
of  the  Act  of  1866.  Did  it  authorize  the  Secretary  of  Treasury 
to  pay  out  the  money  of  the  United  States  to  retire  any  treas- 
ury notes  not  actually,  ("  as  a  physical  fact,")  issued  by  the 
Secretary  of  the  Treasury  or  by  his  authority  ?  There  is  room 
for  grave  doubt  of  the  correctness  of  the  ruling  at  the  trial  on 
this  point ;  and,  not  only  in  reference  to  this  case^  but  to 
several  others  now  pending,  it  is  important  that  the  opinion 
of  the  Court  of  last  resort  should  be  had  at  as  early  a  day  as  is 
practicable.  Large  amounts  may  depend  upon  the  question. 
Time  is  of  great  importance,  where  witnesses  are  numerous 
and  are  liable  to  be  removed  by  death  or  otherwise.  I  ought 
not  to  reverse  and  send  the  case  back  for  another  trial,  with 
the  necessarily  incidental  delays  in  the  progress  to  a  final  de- 
termination, unless  a  very  clear  and  decided  conviction  makes 
it  my  duty  to  do  so. 

The  notes  which  the  Secretary  was  authorized  to  retire 
were  "  treasury  notes,  or  other  obligations,  issued  under  any 
Act  of  Congress."     It  may  be  plausibly,  at  least,  suggested, 
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that  the  object  of  this  statute  was  to  change  the  form  of  the 
public  debt,  to  substitute,  for  obligations  having  but  a  short 
time  to  run  before  maturity,  other  obligations  payable  at  a 
day  comparatively  remote,  to  reduce,  in  short,  the  outstand- 
ing debt,  rapidly  approaching  maturity  ;  that,  if  such  notes 
constituted  obligations  of  the  Government,  they  were  within 
the  scope  and  meaning  of  the  Act,  by  whatever  agency  or 
means  they  were  put  into  circulation  or  negotiation ;  that  the 
fair  and  natural  construction  of  the  terms  embraces  whatever 
notes  made,  printed  and  sealed,  as  evidence  of  lawful  issue, 
pursuant  to  Acts  of  Congress,  were  bearing  interest  against 
the  Government,  and  were  then  outstanding;  that  these 
terms  of  description  are  broad  and  comprehensive,  neither 
suggesting,  nor  intended  to  suggest,  any  distinction  between 
such  notes  a«  were  issued  legally  or  by  lawful  authority,  and 
any  which  might  have  been  surreptitiously  and  fraudulently 
abstracted  and  put  into  course  of  negotiation  ;  that,  in  proper 
and  commercial  sense,  any  negotiable  paper  is  "  issued  "  by 
the  maker,  if  he  has  made  it  and  it  has  passed  into  negotia- 
tion, so  as  to  bind  him  to  pay  it,  whether  this  was  effected  by 
fraud,  or  otherwise  without  his  consent ;  especially,  that  such 
language,  applied  to  bank  bills  of  a  bank  issuing  circulating 
paper,  would  be  construed  so  as  to  include,  under  a  descrip- 
tion ^'  bills  issued  by  the  bank,"  all  bills  outstanding  which 
the  bank  was  bound  to  pay,  even  though  it  was  known  that  a 
considerable  amount  or  ni;imber  of  bills  were  in  circulation 
which  had  been  fraudulently  abstracted  from  its  vaults^  and, 
in  construing  these  terms  of  description  in  this  statute,  there 
is  no  reason  for  giving  to  the  term  "  issued  "  a  more  rigid  or 
restricted  meaning ;  that  there  is  nothing,  true  in  fact,  or  in 
the  history  of  the  subject,  of  which  the  Court  has  any  notice, 
to  indicate  that  Congress  had  in  view  any  occasion  for  such  a 
discrimination;  that,  had  Copgress  intended  to  discriminate 
between  notes  which  were  lawfully  put  into  negotiation  by 
the  Secretary  of  the  Treasury,  and  notes  made  and  completely 
ready  for  negotiation,  but  surreptitiously  or  fraudulently  ab- 
stracted and  negotiated,  the  Act  would  have  stated  such  in- 
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tent  in  more  distinct  temis,  for  the  guidance  of  the  officers  of 
the  GovemmeDt ;  and,  fifiallj,  that  there  is  no  just  reason 
for  making  SDch  a  discrimination  on  the  one  hand,  while,  on 
the  other,  the  presnmption  is,  that  the  Government,  having 
engaged  in  the  issue  of  commercial  paper,  and  being  jealous 
of  its  honor  and  credit,  would  not  make  such  a  discrimination 
against  those  who,  in  reliance  on  the  faith  of  the  Government, 
have  innocently  taken  notes  genuine,  in  all  respects,  in  their 
preparation  and  authentication,  and  hearing  every  prescribed 
mark  and  indicium  of  lawful  issue,  bat  only  distinguishable 
from  others  by  a  fact  not  appearing  upon  'their  face,  viz.,  that  ■ 
they  were  put  into  negotiation  without  lawful  authority. 

It  shonld,  however,  be  borne  in  mind,  that,  however  im- 
pressive these  considerations  are,  in  their  bearing  on  the 
qnestion  whether  the  Government  ought  to  pay  such  notes, 
they  are  not  necessarily  applicable  to  the  gratuitous  act  of 
retiring  treasniy  notes  before  they  become  due,  or  to  a  volun- 
tary purchase  of  treasury  notes.  So  long  as  snch  notes  bad 
not  become  payable,  the  qnestion  of  nltiiuate  liability  to  pay 
them  might  be  postponed  without  injustice  to  any  one.  There 
was,  theretbre,  no  consideration  of  justice  or  equity  towards  third 
persons,  to  operate  upon  Congress  in  providing,  for  reasons 
of  its  own,  for  retiring  any  notes  which  it  saw  fit  to  retire. 
Such  considerations  cannot,  therefore,  be  properly  invoked, 
to  affect  the  constrnction  of  an  Act  of  Congress  in  its  nature, 
as  to  third  persons,  wholly  gratuitous  and  voluntary.  It  was, 
therefore,  wholly  competent,  and  entirely  equitable  and  just, 
fnp  rininjress  to  designate,  in  any  terms  deemed  appropriate, 
8  to  the  retiring  of  which  the  "  proceeds  "  mentioned 
^.ct  might  be  applied,  and  limit  such  application  to 
only." 

n,  it  is  quite  obvious,  that  the  qnestion,  whether  the 
States  is  boned  to  pay,  in  a  given  case,  treasury  uQtes 
live  not  in  fact  been  negotiated  by  the  Secretary  of 
isury,  or  by  his  authority — whether,  in  a  given  case, 
er  is  entitled  to  recover,  upon  the  rules  of  commar- 
' — may  be  a  difficult  and  complicated  question,  de- 
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pending  upon  proof  of  &cts,  and,  often,  upon  the  weight  of 
testimony,  which  may  be  nicely  balanced.  The  extended 
and  complicated  litigation  in  this  very  case  may  be  an  illns- 
tration  of  the  uncertainty  thus  suggested.  The  question, 
where  notes  have  been  surreptitously  or  fraudulently  ab- 
stracted, whether  they  are  held  under  circumstances  which 
make  them  Government  obligations  at  all,  is  a  judicial  not  an 
administrative  question.  Facts  to  be  ascertained  and  found 
by  a  jury,  and  rules  of  law  to  be  declared  by  a  Gourt,  are  in- 
volved in  the  inquiry. 

The  theory  of  the  charge  in  this  case  may  be  stated  to  be, 
that  it  was  not  the  intention  of  the  Act  of  Congress  to  confer 
upon  the  Secretary  of  the  Treasury  or  his  subordinate  officers 
the  exercise  of  judicial  powers  in  this  respect ;  that  it  was  not 
for  them  to  inquire  into  those  questions  of  notice,  bona  jide9^ 
or  payment  of  value,  upon  which  the  ultimate  liability  of  the 
Government  to  pay  notes  thus  fraudulently  abstracted  from 
the  treasury  would  depend.  As  to  notes  actually  issued  by 
the  Secretary  of  the  Treasury,  no  question  of  liability  could 
arise.  For  retiring  those  he  was  authorized,  at  once  and  sum- 
marily, to  use  the  proceeds  mentioned  in  the  Act.  As  to  any 
others,  the  holders  would,  at  maturity,  have  such  recourse  to 
the  Ooyemment,  through  Congress  or  the  Court  of  Claims, 
as  the  laws  will  warrant,  and  would  have  such  relief  as  might 
be  justly  due.  Not  only  so,  the  investigation  which  might  then 
be  had,  and  the  disclosures  which,  in  such  investigation,  might 
be  compelled,  miglit  result  in  enabling  the  Goverument  to 
reach  the  fraudulent  parties,  even  though  it  should  be  deemed 
bound  to  pay  the  amounts  to  innocent  holders.  There  were, 
therefore,  reasons,  and  important  reasons,  for  the  discriminsr 
tion  in  question.  Congress  should  not  be  deemed  to  have 
invested  the  Secretary  of  the  Treasury,  or  his  subordinates, 
with  such  extraordinary,  summary,  judicial  powers — ^powers 
which  might  operate  to  increase  the  public  debt,  if  erroneously 
exercised,  and  that  in  the  face  of  the  express  limitation  in  the 
same  statute,  which  declares  that  the  public  debt  shall  not  be 
thereby  increased.    The  authority  to .  retire  these  notes  is  a . 
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special  statute  authority,  and  is  not  to  be  extended  by  con- 
strnction ;  and  especially  so  in  view  of  the  considerations 
above  suggested.  The  meaning  of  the  word  "  issued "  is 
satisfied  by  the  construction  given  to  it  in  the  charge.  It  im- 
ports an  otScial  act,  not  the  possible  legal  effect  of  a  felonious 
or  fraudulent  abstraction.  For  illustration  of  the  strictly  legal 
question,  it  may  be  supposed,  that,  after  the  preparation,  in 
full  and  complete  form  and  detail  for  issue,  of  six  hundred 
millions  of  notes,  or  any  other  amount,  one-half  were  nego- 
tiated by  the  Secretary  of  the  Treasury,  but  the  other  half 
were  fraudulently  abstracted  from  his  office — ^reasons  of  ob- 
vious importance  to  the  Government  might  suggest  the  pro- 
priety, not  only  of  giving  every  possible  description  of  notice 
and  warning  to  put  the  community  on  their  guard,  but  of  at 
once  retiring  all  that  were  duly  issued,  by  substituting  other 
obligations  distinguishable  therefrom.  An  Act,  simply  author- 
izing that,  should  not  lightly  be  construed  to  authorize,  also, 
the  retiring  of  the  others,  if  found  in  the  hands  of  persons 
claiming  to  be  Jxmafide  holders  for  value  without  notice.  It 
may  be  true,  that,  in  such  an  Act,  it  would  be  fitting  and 
proper  to  declare  the  discrimination  in  clear  and  distinct 
terms ;  but,  if  the  terms  used  were  such  as  could  be  satisfied 
by  excluding  the  notes  so  fraudulently  abstracted,  Courts 
would  be  reluctant  to  hold  that  it  intended  to  authorize  the 
Secretary  of  the  Treasury,  or  his  subordinates,  to  sit  as  Court 
and  jury,  to  try  the  question,  with  each  holder,  whether  he 
had  received  such  paper  under  such  circumstances  that,  upon 
the  principles  of  commercial  law,  the  Government  was  liable 
thereon.  No  special  circumstances  of  this  kind  are  known 
to  the  Court  to  have  led  to  the  Act  now  under  consideration  ; 
and  yet,  if  the  Act  is  satisfied  by  limiting  the  authority  of 
the  Secretary  of  the  Treasury,  in  the  performance  of  this 
gratuitous  and  voluntary  act,  to  notes  which  were  in  fact 
issued,  it  may  be  the  duty  of  Courts,  in  view  of  the  considera- 
tions suggested,  to  give  it  that  limitation. 

These  views  are  of  such  force  and  significance  as  to  war- 
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rant  my  conclnsion,  npon  the  whole  case,  that  it  is  mj  duty 
to  affirm  the  judgment. 

John  E.  BurriUj  for  the  plaintiffs  in  error. 

TTiomas  Simons^  {Assistant  District  Attorney^  for  the  de- 
fendants in  error. 


Thb  Pennsylvania. 

In  a  case  of  collision,  this  Court  decreed  for  the  libellant.  The  Supreme  Court, 
on  appeal,  held  that  both  vessels  were  guilty  of  fault  which  contributed  to  the 
collision.  The  claimant,  not  having  alleged,  in  his  answer,  that  he  had  sus- 
tained any  damages  by  the  collision,  moTed,  on  the  presentation  of  the  man- 
date from  the  Supreme  Court,  that  he  be  allowed  to  amend  his  answer  in  that 
respect:  HM^  that  the  motion  ought  to  be  granted,  and  such  damages 
ascertained  by  a  reference,  and  then  brought  into  an  apportionment  with 
the  amount  of  damages  already  found  to  haye  been  sustained  by  the 
libellant. 

(Before  Woodruff,  J.,  Eastern  District  of  New  York,  May  18th,  1874.) 

In  this  case,  this  Court,  (9  Blatckf.  C,  C.  -B.,  451,)  affirm- 
ing the  decision  of  the  District  Court,  (4  Benedict^  257,) 
decreed  in  favor  of  the  libellants.  The  Supreme  Court,  on 
appeal,  (19  WaUace^  125,)  held  that  both  vessels  were  guiltj 
of  fault  which  contributed  to  the  collision  in  question.  The 
claimants,  not  having  alleged,  in  their  answer,  that  they  had 
sustained  any  damages  by  reason  of  the  collision,  now,  on 
the  presentation  of  the  mandate  of  the  Supreme  Court, 
moved  for  leave  to  amend  their  answer  in  that  particular. 

Charles  Donohue  and  John  Cheiwood^  for  the  motion. 

BdbeH  D.  Benedict^  opposed* 
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Woodruff,  J.  Upon  the  decision  made  in  this  canee,  by 
the  Supreme  Court,  it  is  altogether  just  that  the  damages  sus- 
tained by  the  Pennsylvania  should  be  brought  into  the  appor- 
tionment which,  by  the  rules  of  Admiralty,  follows  when  both 
vessels  are  guilty  of  fault  which  contributes  to  the  disaster. 
I  regard  the  opinion  of  the  Supreme  Court  in  the  case  of  T%s 
Sapphire^  (18  Wallace^  51,)  as  a  plain  recognition  of  the  com- 
petency of  this  Court  to  allow  the  owners  of  the  Pennsylvania 
to  bring  their  damages  to  the  attention  of  the  Court,  in  this 
stage  of  the  proceedings,  with  a  view  to  including  them  in  such 
apportionment.  It  is  just  that  it  should  be  so.  The  mandate 
directs  proceedings  here  in  conformity  to  the  opinion.  The 
opinion  finds  facts  upon  which  the  damages  should  be  divided. 
But,  the  privil^e  now  given  should  not  disturb  the  proceedings 
in  any  other  respect,  nor  work  any  disadvantage  to  the  libellants 
beyond  the  ascertainment  and  allowance  of  those  damages  in 
the  apportionment.  On  those  terms  and  conditions,  let  the  an- 
swer be  amended,  by  an  averment  that  the  Pennsylvania 
was  injured  by  the  collision  mentioned  in  the  libel,  and  let 
an  order  of  reference  be  entered  to  ascertain  the  amount  of 
such  damages.  On  the  coming  in  and  confirmation  of  the 
report,  such  damages  will  be  brought  into  the  apportionment, 
with  the  damages  already  found  to  have  been  sustained  by 
the  libellants. 


Joseph  Beoxsndosfer  vs.  Eberhaed  Faber.    In  Equiiy. 

The  claim  of  the  letters  patent  granted  to  Hymen  L.  Lipman,  Marcli  30th,  1858, 
and  extended  for  seyeo  years  firom  March  SOth,  1872,  for  -a  "  combination  of 
a  lead  pencil  and  eraser,"  namely,  "  The  combination  of  the  lead  and  India 
mbber,  or  other  erasing  substance,  in  the  holder  of  a  drawing  pencil,  the 
whole  being  oonstmcted  and  arranged  substantially  in  the  manner  and 
for  the  purpose  8«t  forth/'  cannot,  in  Yiew  of  the  state  of  the  art  and  of  prior 
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inventioDB  in  public  use,  be  snstained  as  a  broad  claim  for  an  implement 
which  18  a  combined  lead  pencil  and  eraser,  nor  as  a  claim  for  the  mere  com- 
bination of  a  lead  pencil  with  an  eraser,  when  the  lead  and  the  erasing  mate- 
rial haye  a  common  sheath;  nor  as  a  claim  for  snch  mere  combination  when 
the  sheath  is  of  wood,  sosceptible'of  being  oat  away  as  the  implement  is  worn 
by  use,  nor  as  a  broad  claim  for  every  supposable  mode  of  combining,  within 
the  holder  of  a  drawing  pencil,  the  material  for  era^ng  with  the  lead  of  the 
pencil,  bat,  if  Buch  claim  be  sustained  as  valid,  it  mast  be  limited  to  the  in- 
sertion, in  the  pencil  holder,  of  an  erasing  snbstance,  by  means  of  a  gproove  in 
such  holder,  of  dimensions  differing  from  the  groove  containing  the  lead. 

Hie  daims  of  the  reissaed  letters  patent  granted  to  Joseph  Reckendorfer,  March 
Ist,  1870,  for  an  "  improvement  in  pencils,"  the  ori^al  letters  patent  having 
been  granted  io  him  November  4th,  1862,  namely,  "  1.  A  pencil,  composed  of 
a  wooden  sheath  and  lead  core,  having  one  end  of  the  sheath  enlarged  and 
recessed,  to  constitute  a  receptacle  for  an  eraser,  or  other  similar  article,  as 
shown  and  set  forth.  2.  A  pencil,  the  wooden  case  of  which  gradually  tapers 
from  its  enlarged  and  recessed  head  towards  its  opposite  end,  for  the  whole 
or  a  portion  of  its  length,  substantiaUy  as  shown  and  described,"  are  claims 
which  only  superadd  to  the  devices  of  lipman  an  enlarged  head  and  a  uniform 
taper. 

Such  claims  of  the  Lipman  and  Reckendorfer  patents  are  not  infringed  by  a 
pencil  in  which  the  India  rubber  is  inserted  in  a  paper  tube  placed  on  the 
end  of  a  pencil,  even  though  the  paper  sheath  can  be  cut  away,  as  the  eraser 
is  worn,  and  the  wood  containing  the  eraser  in  the  Lipman  instrument  can  be 
cut  away. 

8embie,  that,  neither  the  pencil,  nor  the  eraser,  nor  the  combmation  of  the  two, 
being  new,  it  was  no  invention  to  increase  the  size  of  the  eraser,  in  the  com- 
bination, that  having  been  before  done  in  a  separate  eraser. 

Whether  the  uniting  of  two  implements  in  a  common  handle  or  holder  oonstl 
tutes  patentable  invention,  quere, 

(^ore  WooiHtvfF,  J.,  Southern  District  of  New  York,  May  20th,  1874.) 

Woodruff,  J.  The  bill  of  complaint  herein  charges  the 
defendant  with  infringing  three  several  patents— one  issued 
March  30th,  1858,  to  Hymen  L.  Lipman,  for  a  '^  combination 
of  a  lead  pencil  and  eraser,"  extended,  on  the  25th  of  March, 
1872,  for  a  further  term  of  seven  years  from  the  30th  of 
March,  1872,  and  assigned  to  the  complainant ;  one  granted 
to  the  complainant  on  the  4th  of  November,  1862,  and  reis- 
sued on  the  1st  of  March,  1870,  for  an  '^improvement  in  pen- 
cils ;"  and  the  third  granted  June  4th,  1872,  to  Teile  Henry 
Mnller,  for  an  "  improvement  in  lead  pencils,"  and  assigned 
to  the  complainant.     The  answer  denies  that  the  respective 
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patentees  are  the  first  inventors  of  tlie  improvements  claimed, 
denies  that  the  defendant  has  infringed  such  patents,  alleges 
that  the  patents  are  void  on  various  grounds,  but  especially, 
by  original  and  amended  answer,  avers  prior  invention,  knowl- 
edge and  use  of  the  devices  in  question  by  various  persons 
named,'  and  that  the  invention  had  ]^een  in  public  use  and  on 
sale  for  more  than  two  years  prior  to  the  respective  applica- 
tions for  such  patents. 

The  patent  thirdly  named  in  the  bill  of  complaint  does 
not  appear  in  evidence,  and  was  not  the  subject  of  examina- 
tion or  discussion  on  the  hearing.  There  is,  therefore,  no 
occasion  to  notice  it  further. 

The  patent  to  Lipman,  in  its  specification,  describes  the 
invention  thus  :  ^'  I  make  a  lead  pencil  in  the  usual  manner, 
reserving  about  one-fourth  of  the  length,  in  which  I  make  a 
groove  of  suitable  size,  (A,)  and  insert  in  this  groove  a  piece 
of  prepared  india  rubber,  (or  other  erasive  substance,)  secured 
to  said  pencil  by  being  glued  at  one  edge.  The  pencil  is  then 
finished  in  the  usual  manner,  so  that,  on  cutting  one  end 
4;hereof,  you  have  the  lead,  (B,)  and,  on  cutting  the  other  end, 
you  expose  a  small  piece  of  india  rubber,  (C,)  ready  for  use^ 
Lad  particularly  valuable  for  removing  or  erasing  lines, 
figures,  &c.,  and  not  subject  to  be  soiled  or  mislaid  on  the 
table  or  desk."  At  the  conclusion,  the  patentee  states  and 
claims :  ^^  I  do  not  claim  the  use  of  a  lead  pencil,  with  a  piece 
of  india  rubber  or  other  erasing  material  attached  at  one  end, 
for  the  purpose  of  erasing  marks ;  but,  what  I  do  claim  as  my 
invention,  and  desire  to  secure  by  letters  patent,  is,  the  com- 
bihation  of  the  lead  and  india  rubber,  or  other  erasing  sub- 
stance, in  the  holder  of  a  drawing  pencil,  the  whole  being 
constructed  and  arranged  substantially  in  the  manner  and  for 
the  purpose  set  forth." 

The  specification  annexed  to  the  reissued  patent  to  Reck- 
endorfer declares :  "My  invention  is  intended  to  provide  a 
means  whereby  articles  of  a  greater  size  or  diameter  than  the 
lead  may  be  securely  held  in  the  head  of  a  pencil  of  otherwise 
ordinary  or  suitable  construction,  without  making  the  body 
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of  the  pencil  cumbrous  or  inconvenient.  To  this  end,  my  in- 
vention consists,  first,  of  a  pencil  composed  of  a  wooden  sheath 
and  lead  core,  having  one  end  of  the  sheath  enlarged  and 
recessed,  to  constitute  a  receptacle  for  an  eraser  or  other  sim- 
ilar article,  as  hereinafter  stated;  second,  of  a  pencil  the 
wooden  case  of  which  gradually  tapers  from  the  enlarged  and 
recessed  head  towards  iCs  opposite  end,  for  the  whole  or  a 
portion  of  the  length,  as  hereinafter  set  forth.  The  receptacle 
for  the  eraser,  or  other  article,  is  formed  in  the  head,  without 
too  much  weakening  the  wood,  owing  to  the  form  of  the 
aheath,  while,  for  the  same  reason,  the  end  of  the  pencil 
which  contains  the  ordinary  lead  is  not  cumbrous,  nor  clumsy, 
but  can  be  readily  held  between  the  fingers,  just  as  an  ordi- 
nary pencil  is."  The  further  description  shows  that  the  groove 
in  which  the  eraser  is  inserted  is  to  be  larger  than  the  groove 
in  which  the  lead  is  placed,  as  in  the  Lipman  pencil.  Next : 
^  Pencils  of  equal  size  throughout  have  been  heretofore  made 
with  a  slip  of  rubber  fitted  in,  in  place  of  the  lead,  at  one  end, 
but  such  pencils  have  not  become  of  any  considerable  prac- 
tical importance,  in  consequence  of  the  smallness  of  the  rub- 
ber, and  it  has  been  held  impracticable  to  make  the  rubber 
much  larger,  without  too  much  weakening  the  wood,  or  mak- 
ing the  entire  pencil  thick  and  awkward  to  handle.  By  my 
invention,  the  size  of  the  rubber  may  be  so  increased,  while 
that  of  the  lead  remains  the  same,  as  to  render  it  a  very 
effective  eraser,  the  size  of  the  pencil  head  being  such  as  to 
render  it  a  convenient  receptacle  for  a  rubber  of  much  more 
considerable  size  or  diameter  than  the  lead."  The  claims 
are :  ^^  1.  A  pencil,  composed  of  a  wooden  sheath  and  lead 
core,  having  one  end  of  the  sheath  enlarged  and  recessed,  to 
constitute  a  receptacle  for  an  eraser,  or  other  similar  article, 
as  shown  and  set  forth.  2.  A  pencil,  the  wooden  case  of 
which  gradually  tapers  from  its  enlarged  and  recessed  head 
towards  its  opposite  end,  for  the  whole  or  a  portion  of  its 
length,  substantially  as  shown  and  described." 

Some  observations,  made  in  the  progress  of  the  argu- 
ment, suggest  the  propriety   of  enquiring,   and  of  stating 
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what  it  is  precisely,  which  these  patentees  profess,  by  their 
invention,  to  have  improved.  It  was  called,  in  the  discussion, 
an  ^^  article  of  manufacture,"  as  distinguishsd  from  a  machine 
having  operation  or  action,  and  in  which  combined  parts 
may  operate  reciprocally  or  conjointly,  so  as  to  produce  re- 
sults due  to  their  concurring  influence.  Without  conceding 
that  the  distinction  stated  can,  in  its  apph'cation  to  the  sub- 
ject of  these  particular  patents,  have  any  influence  on  the 
enquiry,  whether  any  patentable  invention  is  disclosed  by  the 
pateuts,  construed  in  view  of  the  state  of  the  art,  and  of  prior 
knowledge  and  use,  it  is  proper  to  say,  that  the  subject  of 
these  patents,  though  not  involving  the  complication  of  devices 
which  entitle  it  to  be  dignified  as  a  machine,  is,  nevertheless, 
a  tool  or  implement,  to  be  used  or  employed  to  produce  useful 
results,  as  much  so  as  a  pen,  a  stamp  for  printing  or  embossing 
letters  or  figures,  a  hammer,  or  a  file.  All  these  are  but 
instruments  and  mechanical  agents,  which  are  to  be  operated 
by  the  skill  of  the  user,  to  effect  a  purpose.  True,  they  are 
articles  of  manufacture,  and  put  on  sale.  So  is  almost  every 
description  of  tool,  implement,  and  other  mechanical  devices, 
which  is  of  such  general  utility  as  to  be  the  subject  of  gen- 
eral request  in  the  market.  If  there  was  a  general  demand 
for  a  particular  machine,  of  the  most  complicated  combina- 
tion of  mechanical  devices,  it  would  be  manufactured,  and  be 
found  on  sale,  everywhere  withih  the  range  of  such  general 
demand.  To  call  the  subject  of  these  patents,  articles  of  man- 
ufacture, in  likeness  to  ready-made  clothing,  or  food,  or  medi- 
cine, would  not  truly  represent  their  character  or  functions. 
It  is  a  mechanical  instrument,  as  much  as  a  pen-knife,  a  cork- 
screw, a  wrench,  or  a  screw-driver;  and  the  enquiry  into  its 
patentable  character  is — does  it  embody  any  new  device,  or 
combination  of  devices,  producing  a  new  result,  or  an  old 
result  in  a  different  manner  ? 

As  a  means  of  producing  a  mark,  there  is  no  pretence  of 
its  novelty.  Pencils  of  the  same  material,  containing  the 
same  marking  substance,  inserted  in  the  same  groove,  were 
common,  before  either  of  these  patentees   was  born ;    and 
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erasers,  inserted  in  grooves,  in  wooden  sheaths  or  holders,  are 
proved  to  have  been. in  p\iblie  use  and  on  sale  before  either 
of  the  allied  inventions.  The  proofs  establish  that,  for  all 
the  purposes  to  which  the  complainant's  pencils  are  adapted, 
pencils,  made  by  inserting  a  marking  material  in  a  groove  in 
the  centre  of  a  stick,  which,  in  use,  is  to  be  cut  away,  to 
expose  more  and  more  of  the  marking  material,  as  it  wears 
away,  or  becomes  blunted  in  use,  were  common ;  and  erasers, 
in  like  form  of  pencils,  having  the  erasing  material  inserted 
in  a  groove  in  the  centre  of  a  stick,  whicli,  in  use,  is  to  be 
cat  away,  to  expose  more  and  more  of  the  erasive  material,  as 
it  wears  off,  or  becomes  soiled  or  blunted  in  use,  were  made 
and  on  public  sale.  Not  only  so,  th^e  latter  were  of  a  size 
of  sheath,  sufficient  in  strength  to  allow  the  use  of  the  de- 
sired size  in  the  erasing  material.  There  were  thus  in  known 
public  use  two  separate  instruments,  each  consisting  of  a 
wooden  sheath  or  holder,  to  protect  its  enclosure,  and  to  be 
cut  away,  as  the  use  of  the  enclosed  substance  might  require, 
one  of  them  containing,  grooved  therein,  a  material  for  mak- 
ing mai'ks,  writing,  or  drawing;  and  the  other  containing, 
grooved  therein,  an  erasing  material,  for  removing  marks, 
writing,  or  drawing.  Each  was  a  specific  instrument,  to  be 
used  to  produce  entirely  distinct  and  even  opposite  results. 
Not  only  so,  experience  had  suggested  th^  convenience  of 
uniting  these  two  instrumentalities  in  one  implement,  that  is 
to  say,  the  provision  of  a  single  or  common  holder  for  the 
marking  material  and  the  erasing  material,  at  opposite  ends, 
so  that  each  should  be  present,  or  immediately  in  hand,  when 
the  other  was  used.  This  was  illustrated  by  the  use  of  a 
metallic  adjustable  holder,  at  one  end  grasping  the  marking 
material,  and  at  the  other  grasping  the  erasing  material,  each 
made  movable  therein,  as  it  became  worn,  instead  of  cutting 
away  the  holder  itself;  more  strikingly  illustrated  by  implements 
made  by  attaching  to  the  end  of  an  ordinary  wooden  pencil, 
a  cap  of  india  rubber,  held  thereto  by  its  own  compression, 
or  by  some  metallic  ring,  band,  or  ferule ;   also,  by  inserting 
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the  end  of  a  pencil  in  the  end  of  a  tube  in  which  india  rubber 
was  inserted  at  the  other  and  outer  endj^  of  any  desired  size. 

I  am  constrained,  by  what  I  deem  the  preponderance  of 
the  evidence,  to  find,  also,  that,  before  either  of  the  alleged 
inventions  of  the  above  named  patentees,  complete,  practical, 
and  useful  pencils  were  made,  and  put  into  open,  practical 
use  for  several  years,  for  writing,  drawing,  and  erasing,  con- 
structed by  removing  the  lead  from  a  portion  of  the  groove 
in  an  ordinary  lead  pencil,  and  substituting  therefor,  in  such 
groove,  india  rubber,  as  an  eraser.  Thus,  a  form  of  combined 
pencil  and  eraser  was  produced,  having  one  wooden  sheath 
or  holder,  with  lead  as  a  marking  material  at  one  end,  and  an 
eraser  of  india  rubber  at  the  other,  the  marking  material  and 
the  erasing  material  being  each  strengthened  and  protected, 
and  in  use,  as  they  wore  off,  more  and  more  exposed  by  cut- 
ting away  the  wood  of  the  pencil  constituting  their  sheath. 

What,  then  remained  which  could  be  the  subject  of  a 
patent,  there  being  no  claim  that  the  materials  themselves,  or 
the  process  of  preparation,  was,  in  any  sense,  new  ?  This  en- 
quiry will  be  important  to  the  question,  how.  far  the  patents 
held  by  the  complainant  have  any  validity. 

(1.)  But,  first,  1  prefer  to  enquire — what,  in  view  of  this 
state  of  the  art,  the  patents,  construed  most  favorably  to  the 
patentees,  and  assuming  their  validity,  can  be  deemed  to  in- 
clude ;  and,  next,  whether,  when  so  construed,  the  defendant 
has  infringed  the  patents.  The  language  of  the  specifications 
aids  in  this  enquiry,  by  recognizing,  to  some  extent,  the  state 
of  the  art  above  exhibited.  Lipman  declares  that  he  makes  a 
lead  pencil  in  the  usual  manner.  As  a  mere  lead  pencil,  it 
has  no  novelty,  and  he  claims  nothing  therefor.  He  inserts 
india  rubber  at  one  end,  in  which  he  makes  a  groove  "  of  suit- 
able size."  This  is  quite  indefinite.  A  suitable  size  may  be 
large  or  small.  It  will  depend  upon  the  use  to  which  it  is  to 
be  applied ;  but  his  drawing  shows  a  groove  larger  than  that 
of  the  lead.  This  groove  is  to  be  made  in  the  wood  of  the 
pencil.  In  terms,  he  declares  what,  in  view  of  what  has 
already  been  suggested,  he  must  have  declared,  that  he  does 
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not  claim  ^'  the  use  of  a  lead  pencil  with  a  piece  of  india  rub- 
ber, or  other  erasing  material,  attached  at  one  end,  for  the 
purpose  of  erasing  marks."  He  does  claim  "  the  combina- 
tion of  the  lead  and  india  rubber,  or  other  erasing  substance, 
in  the  holder  of  a  drawing  pencil,  the  whole  being  constructed 
and  arranged  substantially  in  the  manner,  and  for  the  pur- 
pose, set  forth."  He  cannot  claim,  and  does  not  claim,  to  have 
invented,  broadly,  an  implement  which  is  a  combined  pencil 
and  eraser.  Such  implements  were  already  in  use.  He  can- 
not claim  the  mere  combination  of  a  lead  pencil  with  an 
eraser,  the  lead  and  the  erasing  material  having  a  common 
sheath.  That  was  not  new.  For  the  same  reason,  he  cannot 
claim  such  mere  combination,  when  the  sheath  is  of  wood, 
susceptible  of  being  cut  away  as  the  implement  is  worn  by 
use ;  and,  this,  also,  forbids  his  claiming,  broadly,  every  sup- 
posable  mode  of  combining,  within  the  holder  of  a  drawing 
pencil,  the  material  for  erasing  with  ,the  lead  of  the  pencil. 
It  follows,  that,  if  the  patent  of  Lipman  be  sustained,  it  must 
be  limited  to  the  construction  which  is  exhibited  in  his  speci- 
fication, in  those  respects  only  in  which  it  diifers  from  those 
above  described,  that  is  to  say,  to  the  insertion,  in  the  pencil 
holder,  of  an  erasing  substance,  by  means  of  a  groove  in  such 
holder,  of  dimensions  differing  from  the  groove  containing 
the  lead.  Other  modes  of  attaching  india  rubber  to  the 
holder  are,  both  by  the  disclaimer  and  by  the  proofs,  ex- 
cluded. Not  only  so,  the  drawings  annexed  to  the  specifica- 
tion of  the  Lipman  patent,  the  specification  itself,  and  the 
samples  of  the  pencils  manufactured  under  the  patent,  all  con- 
cur in  showing,  that  the  prominent  feature  of  his  alleged 
invention  was  the  making  the  wood  of  the  pencil  holder  the 
single  instrumentality  in  containing  and  holding  both  the 
lead  and  the  eraser,  one  end  thereof  being  adapted  thereto,  by 
an  enlarged  groove  to  receive  the  eraser.  In  view  of  the 
state  of  the  art,  and  the  disclaimer  in  the  patent,  it  cannot  be 
construed  as  including  a  separate  and  distinct  mode  of  secur- 
ing the  eraser  to  the  end  of  a  pencil.  It  was,  therefore,  com- 
petent and  lawful  for  the  defendant  to  attach  india  rubber  to 
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a  pencil,  by  tying  it  thereto  by  a  cord,  secariog  it  thereto  by 
a  separate  band,  or  collar,  or  ferule,  of  whatever  material, 
otlier  than  a  practical  extension  of  the  wood  of  the  pencil 
sheath.  Before  the  patent,  india  rubber  had  been  attached 
by  insertion  in  a  metallic  tube,  placed  on  the  end  of  a  pencil. 
What  the  defendant  is  proved  to  have  done  is,  to  sell  pencils 
having  a  paper  tube  placed  on  the  end  oi  a  pencil,  with  india 
mbber  inserted  therein.  This  is  not  a  pencil  "constructed 
and  arranged  in  the  manner "  set  forth  in  the  speciScation 
annexed  to  the  Lipman  patent,  limited,  as  it  must  be,  by  the 
state  of  the  art,  and  the  disclaimer  of  the  patentee.  In  the 
Lipman  pencil,  the  device  for  holding  the  lead  of  the  pencil 
and  the  eraser  is  single,  and  is  definitely  so  described,  with  an 
exclusion  of  other  modes  of  attaching  the  eraser  to  the  pen- 
cil holder.  Id  the  defendant's  pencil,  the  pencil  holder  does 
not  contain  the  eraser,  but  such  eraser  is  attached  and  secnred 
to  the  holder  by  other  distinct  means.  The  device  for  hold- 
ing the  lead  and  the  eraser  is  double  and  complex,  and  to  say 
that  it  is  constructed  substantially  in  the  manner  set  forth  in 
Lipman'a  specification   seems  to  me  impossible. 

It  is  argued,  that,  because  this  paper  sheath  can  be  cut 
away  as  the  eraser  is  worn,  it  should  be  deemed  an  equiva- 
lent to  the  wood  enclosing  the  eraser  in  the  Lipman  pencil. 
I  am  not  willing  to  relax  at  all  the  just  protection  due  to 
inventors  against  a  merely  evasive  substitution  of  equivalents. 
But,  it  will  be  seen  that  the  present  patent,  if  valid,  is  not, 
broadly,  for  a  combination  of  a  lead,  a  holder,  and  an  eraser ; 
nor  even  for  a  lead  and  an  eraser  in  the  same  sheath.  It  can- 
not be  sustained,  except  for  a  special  construction  of  the  con- 

er,  and  that  is  not  adopted  by  the  defendant. 

3  reason,  it  is  not  material  that,  in  one  respect, 
ult  is  produced,  viz.,  that,  in  each,  the  sheath  of 
D  be  cut  away.  If  the  construction  is  different, 
oducing  of  the  same  result  does  not  make  the 
levice  an  equivalent,  where  the  special  construo- 
istinguishing  and  patented  feature  of  the  thing 
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Mj  oondnsion  is,  therefore,  that,  if  the  Lipman  patent 
can  be  sustained  at  all,  its  true  construction  is  so  limited  by 
the  state  of  the  art  and  the  disclaimer  of  the  patentee,  that 
the  defendant's  pencil  is  no  infringement. 

The  Reckendorfer  patent  is  based  upon  that  granted  to 
Lipman,  or  rather  it  is  applied  to  pencils  constructed  in  like 
manner,  so  that,  if  the  defendent  does  not  infringe  the  one, 
he  does  not  the  other.  It  would  be  absurd  to  say,  that  mak- 
ing one  end  of  a  lead  pencil  larger  than  the  other  would  be 
patentable.  But,  if  it  were  patentable,  the  proofs  show  that 
pencils  so  made  were  not  new,  but  were  made,  and  in  use, 
and  on  public  sale,  before  the  patent  to  Reckendorfer,  and 
that  such  pencils  were  so  made  for  the  purpose  of  using  the 
larger  end  to  receive  a  cylindrical  tube,  as  a  penholder,  while 
the  other  was  left  conveniently  smaller,  containing  the  pencil 
lead.  Again,  Lipman  also  made  pencils  with  an  enlarged 
end,  to  receive  and  hold  the  eraser.  A  pencil  with  a  uni- 
form taper,  providing  for  an  enlarged  end,  to  become  the 
recipient  of  some  other  device,  was  not  new;  and  a  pencil 
with  an  enlarged  end,  to  receive  and  hold  an  eraser,  was  not 
new.  There  is  little  left,  if  anything,  to  be  called  invention, 
to  be  covered  by  Reckendorfer's  patent.  But,  give  him  the 
most  favorable  view  of  his  device,  and  it  superadds  to  Lip- 
man's  devices  the  enlarged  head  and  uniform  taper  of  his 
pencil  holder.  In  the  very  terms  of  his  claim,  it  adopts  the 
wooden  sheath  of  Lipman,  recessed  to  constitute  a  receptacle 
for  the  eraser,  and  the  wooden  case  gradually  tapering  from 
its  recessed  head  towards  its  opposite  end.  The  considera- 
tions which  lead  to  the  conclusion  that  the  defendant  does 
not  infringe  the  Lipman  patent,  must,  under  the  proofs  above 
lastly  referred  to,  result  in  holding  that  the  defendant  is  not 
shown  to  infringe  either  patent. 

(2.)  The  conclusion  that  the  patents  cannot,  in  view  of  the 
state  of  the  art  ajid  df  the  disclaimer  in  the  Lipman  patent, 
be  so  construed  as  to  charge  the  defendant  as  an  infringer, 
renders  it  unnecessary  to  consider  the  case  further.    But  I 
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do  not  wish  to  be  regarded  as  affirming  the  validity  of  the 
patents  relied  upon  by  the  complainant. 

What  did  Lipman  do  or  discover  which  can  be  called  in- 
vention ?  Sticks  grooved,  and  containing,  in  the  groove,  a 
marking  substance — black  lead  and  other  materials — adapted 
to  cutting  away  the  wood  as  the  marking  substance  was  worn 
off,  were  common.  Sticks  containing  an  erasive  material  in 
a  precisely  like  groove,  and  adapted  to  be  cut  away  in  like 
manner,  were  common,  and  the  groove  in  these  was  of  ^'suit- 
able size  "  to  admit  a  useful  eraser.  Sticks  are  also  proved 
to  have  been  in  use  and  on  sale,  of  precisely  the  same  con- 
struction, having  one  kind  of  erasing  substance  inserted  at 
one  end,  for  a  pencil  eraser,  and  another  kind  of  erasing  sub- 
stance inserted  at  the  other  end,  for  an  ink  eraser.  Combina- 
tion of  eraser  and  lead  in  the  same  stickholder  was  not  new. 
If  the  pencil  was  not  new,  and  the  eraser  was  not  new,  and 
combination  of  the  two  was  not  new,  was  it  invention  to  sug- 
gest that,  theretofore,  the  erasive  material,  (hus  combined, 
was  not  large  enough  for  many  uses,  and  thereupon  increase  its 
size,  when  to  do  so  was  simply  to  do  what  had  before  been  done 
in  separate  erasers  ?  Or,  to  lay  out  of  view  what  was  proved 
to  have  been  done  before  by  Dunton  and  others,  in  making 
and  using  pencils  with  india  rubber  inserted  in  a  portion  of 
the  groove  originally  containing  the  lead,  and  so  assuming  that 
a  combined  pencil  and  eraser  had  not  before  been  made  in  one 
single  sheath  or  handle,  what,  .then,  did  Lipman  invent? 
There  was  the  pencil,  and  here  was  the  eraser.  Each  had  its 
own  holder  or  sheath.  If  he  had  spliced  the  two  together, 
for  convenience  in  use,  tying  them  with  cord,  or  fastening 
them  with  glue,  would  that  have  been  a  patentable  invention  ? 
Would  the  man  who  first  put  two  blades  of  a  knife  in  one 
handle,  instead  of  one  only,  be  an  inventor?  And  would 
he  be  any  more  so  if  one  of  the  blades  was  a  file,  such  file 
blades  having  been  in  common  use  in  a  like  separate  handle  ? 
If,  to  attain  the  utility  and  convenience  which  the  union  of  two 
implements  produces,  something  new  in  construction  of  the 
implements,  or  some  new  device  requiring  thought  or  study, 
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more  or  less,  is  necessary  to  unite  them,  such  anion  maj 
be  patentable.    But,  here,  each  implement  is  constrncted  pre- 
cisely as  it  was  before,  and  the  means  of  union  was  not  in 
itself  novel.    It  was  like  inserting  two  awls  of  different  sizes 
or  uses  in  one  handle ;  or  like  the  recent  case  before  the  Com- 
missioner of  Patents,  in  which  the  alleged  invention  consisted 
in  uniting  a  putty  knife  and  a  glass  cutter  in  the  same  handle. 
When  the  functions  and  uses  of  each  are  unaffected  by  the 
union,  and  the  means  of  uniting  has  no  novelty,  it  is  not  ob- 
vious, certainly,  that  anything  of  invention  can  be  alleged  of 
the  combined  implements.    {Sawyer  v.  Bio^y^  9  Blatchf.  (7. 
C.  -ff.,  361.)    That  the  aggregated  result  may  be  very  con- 
venient, may,  for  that  reason,  be  popular,  and  may  find  a 
ready  sale,  and  that  such  sales  are  very  large,  and  show  a 
great  demand,  does  not  determine  the  question.    As  sug- 
gested in  several  cases  relating  to  aggregations  as  distin- 
guished from  patentable  combinations,  the  aggregate  result 
may  be  the  production  of  a  better  structure,  as  an  aggregate, 
than  was  ever  before  produced,  and  yet,  for  the  lack  of  nov- 
elty of  device  or  new  result,  produced  by  the  aggregation  and 
due  thereto,  it  may  have  no  patentable  quality.      {IlaUe  v. 
Vam  WormeVj  7  Blatchf.  C.  C.  R.^  443,  affirmed  in  Supreme 
Court,  5  Pat.  Off,  Gaz.^  89 ;  Sawyer  v.  Biohy^  9  Blatchf.  G. 
C.  B.,  361 ;    Sarven  v.  JBaU,  Id.,  524,  639 ;  £k  parte  Van 
Wagenenj  1  Pat  Off.  Oaz,j  89  ;  Ex  parte  Prindley  Id,,  404 ; 
-S?  parte  La  Due,  Id.,  549 ;  Monce  v.  Adams,  Id.,  1 ;  Ex 
parte  CaeUe,    4    Id,,    179;   Ex  parte   Morse,   3  Id.,  467.) 
Whether  these   suggestions   must   lead    to    the  unqualified 
declaration  of  the  invalidity  of  the  patents,  or  not,  they  cer- 
tainly confirm  the  point  above  firstly  considered,  that,  if  the 
patents  can  be  sustained,  they  are  limited  to  the  special  con- 
struction of  the  pencils  specified,  and  which  the  defendant 
does  not  infringe.     This  is  sufficient  to  dispose  of  the  case. 
The  bill  must  be  dismissed. 

Charles   M.   KeUer    and    Edmund   Wetmore,    for    the 
plaintiff. 

George  Gifford  and  John  S.  Washburn,  for  the  defendant. 
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The  National  Spring  Company 


V8. 

The   Union   Car   Spring  Manufacturing   Company.     In 

Equity. 

The  reissued  letters  patent  granted  to  the  National  Spring  Company,  as  assignee! 
of  Erastus  T.  Bussell,  December  18th,  1870,  for  an  "  improvement  in  com- 
bined india  mbber  and  steel  springs/' the  original  patent  having  been  granted 
to  Bnssell,  as  inrentor,  NoTember  29th,  1868,  and  extended  for  seven  yean 
from  November  29th,  1867,  are  valid. 

The  original  specification,  drawings,  and  model  exhibit  fully  what  the  reissti! 
claims,  and  what  the  original  fails  to  claim. 

The  original  specification  contains,  on  its  face,  sufficient  evidence  that  there  was 
inadvertence  and  mistake  of  some  kind  in  preparing  it. 

The  reissued  patent  is  not  open  to  the  objection  that  it  is  not  for  the  same  in^ 
vention  as  that  embodied  in  the  original  patent,  or  that  the  specifications  of 
the  two  patents  are  repugnant  to  each  other. 

The  original  specification  states  the  invention  of  Bussell  to  be  a  combination  of 
vulcanized  india  rubber  with  spiral  steel,  so  arranged,  with  the  spiral  steel  on 
the  outside  of  the  rubber,  that  each  sustains  the  other,  when  they  are  both 
under  longitudinal  pressure,  the  result  being  independent  of  any  fluting  of 
the  rubber.  Therefore,  although  the  claim  of  the  original  patent  was,  "The 
fluting  a  column  of  vulcanized  india  rubber  longitudinally,  and  then  so  sur- 
rounding it  with  the  helical  spring,  mine  being  an  improvement  upon  Ray*8 
spring,*'  it  was  proper  to  claim,  in  the  reissue,  "  The  combination  of  a  column 
of  rubber,  or  its  equivalent,  whether  solid  or  hollow,  with  a  spiral  metallic 
spring,  when  the  said  spring  is  arranged  external  to  and  surrounding  the 
rubber,  substantially  as  and  for  the  purposes  specified." 

The  original  specification  shows  that  Bussell  supposed  that  a  patent  had  been 
granted  to  Ray  for  surrounding  a  column  of  vulcanized  india  rubber  with  a 
helical  spring ;  whereas,  in  fact,  Ray  had  no  such  patent,  and  no  specification 
of  any  patent  to  Ray  disclosed  such  an  arrangement,  and  all  that  any  patent 
to  Ray  disclosed  was  a  column  of  rubber  with  a  spiral  metal  spring  in  its 
centre,  such  spring  surrounding  a  bolt  extending  the  length  of  the  column  of 
rubber,  and  there  being  detached  rings  of  metal  surrounding  on  the  outside 
the  column  of  rubber. 

When  the  specification  of  the  reissue  speaks  of  a  "  solid"  column  of  rubber,  it 
means  one  which  is  not  hollow,  as  distinguished  from  Ray's  arrangement,  in 
which  the  column  of  rubber  is  hollow. 
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The  claim  of  the  reissne,  in  speaking  of  a  eolamn  of  rnbbor,  *'  whether  solid  or 

hollow,"  means  only,  a  oi>lamn  of  rubber,  whether  hoUow  or  not  hollow. 
The  rei£8U3d  patent  is  infi  ii-ged  if  ihe  colnmn  of  rubber  is  combined  with  a 
spiral  nietnllic  spring   arranged  external  to  and   surrounding  the  rubber, 
wht'thcr  there  be  or  be  not  a  longitudinal-  liole  in  tlie  centre  of  the  rubber,  or 
whet  :er  there  be  or  be  not  flutes  in  the  rubber,  or  other  provision  for  the  rent 
of  the  rubber,  under  pressure. 
The  language  of  the  specification  of  the  reissue,  that  "  any  other  material  that 
is,  for  the  purpose  of  a  spring,  the  equivalent  of  iodia  rubber,  such  as  coot- 
pressed  animal  and  vegetable  fibre,  gutU  percha,  <fcc.,  may  be  employed  in 
place  of  the  rubber,"  when  the  original  specification  made  no  mention  of  sneh 
cquiy.dents,  is  not  to  be  regardetl  as  an  interpolation,  or  as  determining  that 
any  particular  thing  is  an  equivalent,  bu'.  is  to  be  interpreted  only  as  meaning, 
that,  if  the  articles  named  be,  for  the  purposes  of  a  spring,  the  equivalents  of 
imtia  rubber,  they  may,  when  in  a  condition  to  be  snch  equivalents,  be  employed 
in  the  place  of  the  rubber. 
The  complete  applictition  for  the  reiasne  was  filed  March  12ih,  1870.  the  fee  or 
duty  having  been  pri'vioualy  paid.    The  petition  and  spccificiition  were  not 
signtd  by  I  Russell,  although  he  was  living,  but  were  signed  by  the  assignees, 
to  whom  tlie  rcissne  was  gr.mtcil,  and  the  oath  was  not  made  by  fiussell, 
These  proceedings  were  in  conformity  with  the  statutes  in  force  when  the  38d 
section  of  the  Act  of  July  Sth,  1870,  (16  U.  &  Stai,  at  Large,  202,)  was  enacted, 
requiric;;,  in  case  of  n  reissue  to  an  assignee,  that  the  application  be  made, 
and  tlie  specification  be  Hworn  to,  by  the  inventor,  if  hts  be  living.    The  11 1th 
section  of  tlie  latter  Act,  while  repealing  the  prior  Acts,  provides  tliat  such 
rci:e.)l  chall  not  take  away  any  right  existing  under  any  of  the  prior  laws, 
and  that  all  applicotions  fur  patents  pending  at  the  time  of  the  passage  of  tha 
Act  of  1870,  "  in  cases  where  the  duty  has  been  paid,  shall  be  proceeded  with 
ard  ccted  on  in  the  Si^me  manner  as  though  filed  after  the  passage  thereof: " 
Hefd,  ihnt  the  opplicalion  was  to  be  proceeded  with,  and  acted  or,  on  the 
merita,  in  like  manner  as  though  filed  after  the  passage  of  the  Act  of  1870, 
with   tlie   requiremcnta  complied  with  which  the  88d  secUou  of  that  Act 
prescribes. 
Observationj  on  an  attempt  to  impeach,  by  the  testimony  of  the  inventor,  the 

validity  of  the  reis3U3  to  his  assignees. 
An  iRvenlion  reduced  to  practice  in  the  Uni'ed  States,  prior  to  the  granting  of 
an  English  patent*  sustained  as  against  such  patent. 

(Before  Blatchford,  J..  Southern  District  of  New  7ork,  May  20th,  1874.) 

Blatchford,  J.  This  suit  is  bronght  on  reissued  letters 
patent  granted  to  the  plaintiffs,  December  13th,  1870,  as  as- 
signees of  Erastns  T.  Bussell,  for  an  '^  improvement  in  com- 
bined india  rubber  and  steel  springs,''  the  original  patent 
having  been  granted  to  Bnssell,  as  inventor,  November  29th, 

VOL.  xu.— 6 
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185'5,  and  extended  for  seven  years  from  November  39th, 
1867.  The  epeciiication  of  the  reissued  patent  is  signed  by 
the  plaintiffs,  who  are  a  corporation,  by  their  president,  and 
is  not  signed  by  Bussell.  It  states  that  Bussell  '^  invented  a 
new  and  improved  combination  of  vulcanized  rubber  and 
steel,  forming  thereby  a  spring  useful  for  railroad  cars,  car- 
riages, buggies,  &c.,  of  which  the  following  is  a  specification. 
Figure  1  represents  a  column  of  vulcanized  rubber,  showing, 
also,  metal  caps  on  each  end,  such  as  may  be  used  for  bearings. 
Figure  2  is  a  cross  section  of  the  same.  Figure  8  is  a  view 
of  the  column  of  rubber  surrounded  by  a  spiral  metal  spring, 
showing,  also,  the  before  mentioned  caps."  The  drawing 
designates  the  three  figures  on  it  as  follows :  "  Fig.  1.  Fluted 
column  of  vulcanized  rubber,  with  the  metallic  caps  on  each 
end.  Fig.  2.  Transverse  section  of  rubber  column.  Fig.  8. 
Compound  vulcanized  rubber  and  steel  spring,  with  the 
metallic  caps  on  each;  end."  The  drawing  bears  the  signature, 
"  Inventor,  K  T.  Bussell,  by  J.  P.  Fitch,  his  Att'y."  The 
drawings  show  the  column  of  rubber  as  being  fluted  by  four 
flutes  or  grooves  running  lengthwise  of  it  and  equidistant 
from  each  other,  the  flutes  being  marked  a,  and  the  un- 
fluted  spaces  being  marked  b.  Tiie  specification  says :  ^'  This 
invention  consists  in  surrounding  a  column  of  india  rubber, 
or  its  equivalent,  by  a  spiral  metallic  spring,  so  arranged  that 
each  sustains  the  other,  whereby  a  more  perfect  and  service- 
able spring  for  the  purposes  specified  is  produced  than  by  any 
combination  of  rubber  and  metal  hitherto  known.  A  column 
of  vulcanized  rubber.  A,  is  surrounded  with  a  spiral  metallic 
spring,  c,  Cj  c,  Fig.  3,  the  two  springs  being  of  equal  length,  so 
as  to  have  the  same  bearings  at  the  ends,  and  the  relative 
diameters  of  the  two  being  such  that  the  steel  or  metal  spring 
will  fit  snugly  on  to  the  rubber  column.  The  column  of  rubber 
may  be  fluted,  as  shown  in  the  drawing,  by  several  concavities 
running  longitudinally,  a,  a,  a.  This  construction  is  regarded 
as  a  desirable  one,  as  it  allows  the  rubber,  when  pressure  is 
applied  to  the  spring,  to  expand  laterally  into  the  said  con- 
cavities, thus  preventing  it,  to  a  degree,  from  being  pressed 
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ontward  between  the  coils  of  the  metal  spring,  where  it  ia 
liable  to  be  chafed  and  worn.  Any  other  material  that  is,  for 
the  purpose  of  a  spring,  the  equivalent  of  india  rubber,  such 
as  compressed  animal  and  vegetable  fibre,  gutta  percha,  &c., 
may  be  employed  in  place  of  the  rubber.  The  combination 
of  spiral  metallic  springs  with  rubber,  or  its  equivalents, 
for  the  purpose  here  described,  is  not  new.  Kaj,  in  the  year 
1848,  obtained  a  patent  for  such  a  combination.  But  he  de- 
scribed and  claimed  a  spiral  metallic  spring  placed  within  a 
hollow  rubber  column  or  tube,  and  then  supported  the  rubber 
externally  by  detached  metal  rings.  The  arrangement  and 
combination  of  Bussell,  here  claimed,  is  distinct  and  different 
from,  and  is  thought  superior  to.  Bay's,  both  for  the  reason 
that  it  permits  the  use  of  a  solid  column  of  rubber,  or  its 
equivalent,  which  Ray's  does  not,  and  because  the  spring, 
when  placed  exterior  to  the  rubber  or  its  equivalent,  performa 
alone  the  combined  offices  of  both  the  spiral  spring  and  the 
detached  rings  in  Itay's,  thus  rendering  Bussell's  arrangement 
much  the  more  simple  and  cheaper  of  the  two.  Another 
objection  to  arranging  the  spiral  within  the  rubber  tube  is, 
that  either  the  rubber  tube  has  to  be  made  objectionably 
large  in  diameter,  or  the  spiral  objectionably  small.  Tliis 
difficulty  is  obviated  in  Bussell's  combination,  as  is  evident. 
It  is  not  intended  here  to  claim,  broadly,  the  combination  of 
rubber,  or  its  equivalent,  with  a  spiral  spring,  for  the  purposes 
indicated ;  nor  the  combination  of  a  spiral  spring  with  a  iiol- 
low  cylinder  of  rubber,  when  the  spring  is  placed  within  the 
cylinder.  Neither  is  claimed  the  supporting  of  a  column  of 
rubber,  or  its  equivalent,  when  used  as  a  spring,  by  detached 
metallic  rings  arranged  externally  to  the  rubber."  The  claim 
is,  "  The  combination  of  a  column  of  rubber,  or  its  equivalent, 
whether  solid  or  hollow,  with  a  spiral  metallic  spring,  when 
the  said  spring  is  arranged  external  to  and  surrounding  the 
rubber,  substantially  as  and  for  the  purposes  specified." 

The  drawing  annexed  to  the  original  patent  is,  in  its 
three  figures,  and  in  the  designation  of  them,  and  in  the  let- 
tering of  them,  the  same  as  the  drawing  of  the  reissue.  The 
specification  of  the  original  states  that  Bussell  has  invented 
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**  a  new  and  improved  combination  of  vulcanized  india  rnbber 
and  steel,  f jrming  thereby  a  useful  spring  for  railroad  cars, 
carriages,  buggies,  &c.,  &c.  *  *  ♦  Fig.  i  ib  the  fluted 
column  of  vulcanized  rnbber,  with  the  metallic  caps  on  each 
end  ;  Fig.  2  is  a  transverse  section  of  this  column  of  rubber; 
and  Fig.  3  is  a  view  of  the  compound  spring  with  the  metallic 
caps  on  each  end.  Mj  invention  consists  in  a  combination  of 
vulcanized  india  rubber  with  spiral  steel,  so  arranged  that 
each  sustains  the  other,  and  the  good  qualities  of  both  are 
combined,  so  as  to  make  a  most  perfect  spring  for  elasticity 
and  durability,  which  is  applicable  to  railroad  cars,  carringes, 
buggies,  &c.  ♦  *  *  Owing  to  many  contingencies,  that 
require  springs  to  be  of  various  degrees  of  stiflness,  the  diam- 
eter of  my  compound  springs  must  neceeearily  vary  much, 
but  their  length  is  to  be  graduated  by  the  amount  of  motion 
desirable  in  the  spring.  For  springs  for  railroad  ears  I  take 
a  fluted  column  of  vulcjinized  india  rubber.  A,  Fig.  1,  about 
ei^ht  inches  in  diameter,  and  about  eight  inches  long,  these 
conditions  depending  upon  the  desirable  strength  of  the 
spring  and  the  amount  of  motion  required.  The  column  of 
rubber  is  fluted  by  four  semi-concavities  running  longitudi- 
nally at  equal  distances  from  each  other,  a,  a,  a,  a,  the  con- 
cavities leaving  each  intermediate  point,  6,  &,  ft,  &,  equal  to 
the  span  of  each  concavity.  The  depth  of  each  one  of  these 
concavities  is  about  one-flfth  the  diameter  of  the  column  of 
india  rubber.  For  carriage  springs  the  diameter  of  the  rub- 
ber is  about  two  inches.  I  then  surround  this  fluted  column 
of  vulcanized  rnbber  with  a  spiral  steel  spring,  c,  c,  r.  Fig.  3, 
the  diameter  of  the  wire  constituting  the  spiral  spring  being 
about  one-twentieth  that  of  the  column  of  rubber.  I  make 
the  spiral  spring  to  touch  the  points  of  rubber,  &,  J,  ft,  ft,  thus 
serving  as  a  self-adjust ing  late  upon  which  the  rubber  can 
act  centrifugally,  each  point,  ft,  ft,  ft,  ft,  being  a  base  to  each 
rubber  arch,  a,  a,  a,  a.  By  this  arrangement  and  combina- 
tion of  vulcanized  india  rubber  and  steel,  several  important 
desideratums  are  filled,  that  have  not  hitherto  been  attained 
by  any  other  spring,  namely,  it  makes,  1st,  a  sprightly  spring, 
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one  that  responds  quickly  to  any  impression  made  upon  it, 
Bteel  being  much  more  sprightly,  in  its  movements,  than  vul- 
canized india  rubber,  and  this  element  being  incorporated  in- 
to the  compound  spring ;  2,  a  durable  spring,  capable  of  sus- 
taining burdens  to  an  indefinite  length  of  time,  the  rubber^ 
in  this  shape,  maintaining  and  resuming  its  normal  shape  bet- 
ter than  in  any  other,  the  integrity  of  the  elastic  arches,  a,  a, 
0,  Fig.  2,  being  most  perfect ;  3d.  a  strong  spring,  one  that 
cannot  be  crushed  by  anj-  reasonable  weight,  the  steel  effectiv 
ally  guarding  the  rubber  against  any  such  calamity,  for,  as 
the  external  surface  of  the  rubber  is  shortened  under  com- 
pression, the  resisting  surface  of  the  spiral  steel,  in  its  self- 
adjusting  integrity,  gathers  and  concentrates  its  coils  around 
the  compressed  rubber,  thus  setting  up  a  herculean  barrier, 
circumscribing  the  bounds  of  the  rubber  within  it ;  and,  4th| 
a  sprightly,  durable,  and  strong  spring,  that  will  admit  of 
any  desirable  amount  of  motion,  each  concavity,  a,  a,  a,  a, 
serving  as  a  vacuum  for  its  elasticity  and  contracting  volume 
to  find  vent  in.  Yuicanized  india  rubber  being  a  durable 
substance,  I  thus  have,  in  this  arrangement,  a  combination  of 
elements,  in  such  a  way  as  to  make  a  spring  possessing  all  tho 
good  qualities  that  can  reasonably  be  expected.  The  rubber 
sustains  the  steel  from  any  violence  to  its  molecules  from 
severe  flexion,  whilst  the  steel  afibrds  a  self-adjusting  base 
upon  which  the  rubber  can  act  at  proper  intervals,  it  yielding 
its  sprightliness  to  the  rubber  at  the  same  time,  and  the 
points,  bj  by  by  by  fig.  2,  being  in  constant  contact  with  the 
steel,  serves  to  equalize  the  power  of  the  rubber,  whilst  the 
concavities,  a,  a,  a,  a,  give  vent  to  and  equalize  its  elasticity. 
*  *  *  I  do  not  claim  the  surrounding  of  columns  of  vul- 
canized india  rubbar  with  detached  bands  of  metal  at  the 
ends,  or  any  point  between  the  ends,  for  springs,  nor  do  I 
claim  originality  in  the  combination  of  metallic  springs  with 
vulcanized  india  rubber,  as  these  are  the  subjects  of  patents  here- 
tofore granted  to  Fowler  M.  Ray,  but,  as  well  known  forms 
of  such  springs  and  combinations,  are  liable  to  the  following 
objections :  1st,  an  incapacity  for  great  motion,  this  depend- 
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iDg  upon  their  outer  surface  being  regnlar  and  surrounded  by 
bands  of  metal  whose  diameters  are  unvarying,  together  with 
the  incorporating  into  the  centre  of  said  rubber  springs, 
helical  or  spiral  springs  of  metal,  whose  diameters  increase 
with  their  compression,  causing  them  thus  to  encroach  upon 
the  rubber  centrifugally ;  2d,  the  liability  of  such  springs 
losing  their  elasticity  and  becoming  worthless  from  the  un- 
equal exercise  of  their  difterent  parts,  the  stretching  to  their 
utmost  extent  the  fibres  at  the  circumference,  and  this  at  the 
Expense  of  their  vitality,  while  the  centrifugal  action  of  the 
helical  spring  within  serves  further  to  embarrass  it  in  its 
movements,  so  that  a  large  mass  of  the  rubber  is  rendered 
partially  inert  by  being  confined  between  the  almost  lifeless 
circnmferal  rubber  and  the  centrifugally  acting  helical  spring 
— the  rubber  thus  circumstanced  may  properly  be  compared 
to  an  elastic  arch  with  the  bnrden  or  force  applied  to  its 
concave  side,  without  any  base  upon  which  to  rest  that-  of  its 
own  external  fibres;  and,  3d,  their  great  liability  of  being 
crushed  by  an  overload,  for  the  want  of  a  continuous  metallic 
support  externally  ;  and,  inasmuch  as  fluting  a  column  of  vul- 
canized ihdia  rubber  longitudinally  on  its  external  surface 
and  surrounding  it  by  a  spiral  steel  spring,  substantially  as 
above  described,  produces  a  spring  susceptible  of  much  greater 
motion  and  much  greater  freedom  in  all  its  movements  than 
any  of  the  foregoing  forms,  the  fluted  concavities  giving  vent 
to  the  compressed  rubber,  and  the  diameter  of  the  spiral 
spring  increasing  with  its  compression,  thus  yielding  to  and 
allowing  the  greater  freedom  to  the  expanding  rubber  within, 
the  circumference  of  the  rubber  mass,  being  a  series  of  elastic 
arches,  brings  the  radial  points  of  expansion  almost  equally 
near  the  surface  in  every  direction,  and  the  self-adjusting  base 
afforded  to  each  arch  in  the  spiral  spring  that  surrounds  them, 
gives  to  them  the  capacity  of  multiplying  strength  in  use, 
and  of  promptly  resuming  their  normal  shape — the  rubber 
thus  circumstanced,  in  contrast  with  other  forms  of  rubber 
car  springs,  is  a  series  of  elastic  arches,  with  the  force  applied 
to  their  convex  sides,  whilst  their  bases  rest  upon  an  accom- 
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modating  metallic  surface,  which  enables  them  to  endnre, 
without  loss  of  vitality,  almost  indefinitely  ;  and  finally,  inas- 
much as  the  continuous  coil  of  steel  on  the  outside  of  the 
rubber  approximates  a  solid  broad  band,  when  an  overload  is 
put  upon  the  springs,  thus  guarding  the  rubber  efifectuallj 
against  any  mishap  that  oth^r  rubber  springs  are  liable  to, 
therefore,  what  I  claim  as  my  invention  is  not  the  surround- 
ing a  column  of  vulcanized  india  rubber  with  a  helical  spring, 
as  that  is  the  subject  of  a  patent  granted  to  F.  M«  Ray,  but 
what  I  claim  and  desire  to  secure  by  letters  patent  is.  The 
fluting  a  column  of  vulcanized  india  rubber  longitudin.ally, 
and  then  so  surrounding  it  with  the  helical  spring,  mine  being 
an  improvement  upon  Ray's  spring/' 

This  florid  and  ambitious  original  specification  contains, 
on  its  face,  sufficient  evidence  that  there  was  inadvertence 
and  mistake  of  some  kind  in  preparing  it.  In  one  part  of  it^ 
it  speaks  of  patents  having  been  theretofore  granted  to  Ray, 
containing,  as  subjects,  the  surrounding  of  columns  of  vul- 
canized india  rubber  with  detached  bands  of  metal  at  the 
ends,  or  any  point  between  the  ends,  for  springs,  and  the  com- 
bination of  metallic  springs  with  vulcanized  india  rubber, 
and  says  that  the  resulting  springs  have  bands  of  metal  of  un- 
varying diameters  surrounding  the  outer  surfaces  of  the  india 
rubber  and  helical  or  spiral  springs  of  metal  in  the  centre  of 
the  india  rubber.  In  another  part  of  it,  it  speaks  of  a  patent 
granted  to  Ray  as  having  for  its  subject  the  surrounding  a 
column  of  vulcanized  india  rubber  with  a  helical  spring. 
Now,  it  is  shown,'  that,  in  point  of  fact,  Ray  had  no  patent 
for  surrounding  a  column  of  vulcanized  india  rubber  with  a 
helical  metal  spring,  and  that  no  specification  of  any  patent 
to  Ray  disclosed  such  an  arrangement.  The  only  combina- 
tion of  a  spiral  metal  spiing  with  a  column  of  rubber,  dis* 
closed  in  any  patent  to  Ray,  was  one  where  the  spiral  metal 
spring  was  in  the  centre  of  the  column  of  rubber,  and  sur- 
rounded a  bolt  extending  the  length  of  the  column  of  rubber; 
and  in  connection  with  such  arrangement  there  were  detached 
rings  of  metal  surrounding  on  the  outside  the  column  of  rub- 
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ber.  The  original  specification  states  the  invention  of  Bussell 
to  be,  a  combination  of  vnlcanized  india  rubber  with  spiral 
steel,  so  arranged  that  each  sustains  the  other.  This  resalts 
from  placing  the  spiral  steel  on  the  outside  of  the  rubber.  In 
such  position  each  does  sustain  the  other,  wlien  they  are  both 
under  longitudinal  pressure.  When  the  steel  is  on  the  inside, 
they  do  not  sustain  each  other.  Again,  in  detailing  the  ad- 
vantages of  the  arrangement  of  a  spiral  steel  spring  outside  of 
and  surrounding  a  column  of  rubber,  the  original  specification 
sets  forth,  as  an  advantage,  the  strength  of  the  spring,  in  that 
the  steel  prevents  the  rubber  from  being  crushed,  because,  as 
the  external  surface  of  the  rubber  is  shortened  by  compres- 
sion, the  coils  of  steel  form  a  resisting  surface  against  the  rub- 
ber. This  is  independent  of  any  fluting  of  the  rubber,  and  is 
in  contrast  with  the  effect  when  the  spiral  steel  is  on  the  inside 
of.  the  rubber.  In  another  place,  the  original  specification, 
speaking  of  the  existing  springs,  with  spiral  springs  of  metal 
in  the  centre  of  the  rubber,  and  detached  bands  of  metal  sur- 
rounding the  rubber,  in  contrast  with  th3  arrangement  of 
Bussell,  points  out,  as  an  objection  to  the  former,  their  liability 
to  be  crushed  by  an  overload,  for  the  want  of  a  continuous 
metallic  support  externally.  This,  too,  is  a  result  independ- 
ent of  any  fluting  of  the  rubber.  Then,  as  to  fluting  the 
column  of  rubber,  the  original  specification  points  out  that  the 
rubber,  when  compressed,  will  find  vent  in  the  concavities. 

The  objection  is  taken  to  the  reissued  patent,  that  it  is  not 
for  the  same  invention  as  that  embodied  in  the  original  patent, 
and  is,  therefore,  void ;  and,  to  maintain  this,  it  is  contended^ 
that,  on  their  faces,  the  two  specifications  are  repugnant  to 
each  other.  The  argument  is  based  on  the  view,  that  the 
original  specification  throughout  speaks  of  the  invention  of 
Bussell  as  being  one  in  which  a  fluted  column  of  rubber  is  a 
constituent,  and  in  which  no  column  of  rubber  that  is  not 
fluted  is  spoken  of  as  being  a  constituent,  and  that  the  claim  is 
one  to  fluting  a  column  of  vulcanized  india  rubber  longitudi- 
nally, and  then  surrounding  it  with  a  helical  spring.  But,  the 
infereuce  naturally  to  be  diawn  from  the  language  of  the 
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origiDRl  specificHtioD,  that  Bussell  does  not  clnim,  as  his  in- 
▼ention,  ^'  the  surrounding  a  column  of  vulcanized  india  rub- 
ber with  a  helical  spring,  as  that  is  the  subject  of  a  patent 
granted  to  F.  M.  Bay,"  is,  that,  as  sach  original  spcciiieation 
exhibits  the  surrounding  a  column  of  vulcanized  india  rubber 
with  a  helical  spring,  and  points  out  the  advantages  of  such 
an  arrangement,  Bussell  would,  but  for  his  idea,  now  shown 
to  have  been  a  mistaken  one,  in  reg^trd  to  Kay's  patent,  have 
claimed,  in  such  original  specification,  the  surrounding  a 
column  of  vulcanized  india  rubber  with  a  helical  spring.  If 
so,  why  should  it  not  be  claimed  in  a  reissue  ?  It  would  seem 
that  there  could  not  be  found  any  more  proper  occasion  for 
the  office  of  a  reissue.  The  original  specification,  drawings, 
and  model  exhibit  fully  what  the  reissue  claims,  and  what  the 
original  fails  to  daim. 

Much  criticism  is  made  on  the  specification  of  the  reissue, 
because  it  makes  prominent  the  colnmn  of  rubber,  merely  as 
a  column,  without  calling  it,  as  the  original  specification  al- 
ways does,  a  fluted  column,  and  because  it  only  says  that  it 
may  be  fluted,  as  a  desirable  construction,  to  allow  the  expan- 
sion of  the  rubber,  under  pressure,  into  the  concavities.  But, 
when  it  was  to  claim,  as  it  lawfully  might,  the  colnmn  of  rub- 
ber, as  a  column,  with  the  spiral  metallic  spring  arranged  ex- 
ternal to  and  surrounding  the  column,  it  was  entirely  proper 
that  it  shtjuld  describe  it  as  a  column.  It  is  none  the  less  a 
colnmn  because  it  is  fluted.  The  fluting  introduces  provision 
for  vent.  The  advantages  of  the  columnar  structure  bound 
tightly  in  the  grasp  of  the  surrounding  helix  of  metal  exist 
independently  of  provision  for  vent.  As  has  been  shown, 
both  of  these  features  exist  in  the  arrangement  shown  in  the 
drawings  and  specification  of  the  original  patent.  Bussell, 
in  his  original  patent,  limited  his  claim  to  an  arrangement 
combining  both  features.  He  might  have  claimed  therein  the 
features  of  the  column  and  the  outside  spiral  metallic  spring, 
leaving  out  the  feature  of  the  fluting,  although  his  structure 
contained  the  fluting.  This  has  now  been  done  by  the  re- 
issue. 
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It  is  also  objected,  that  the  specification  of  the  reissne 
contains  an  interpolation,  in  saying  that  Bnssell's  arrange- 
ment is  different  from  Ray's,  because  it  ^^  permits  the  use  of  a 
solid  column  of  rubber,"  which  Ray's  does  not.  It  is  un- 
doubtedly true,  that  Bussell's  arrangement  does  permit 
the  use  of  a  column  of  rubber  which  has  not  a  longi- 
tudinal hole  in  its  centre,  and  that  Ray's  arrangement 
requires  that  there  shall  be  a  longitudinal  hole  in  the 
centre  of  the  column  of  rubber.  In  the  connection  in  which 
the  specification  of  the  reissue  thus  speaks  of  a  '^  solid  " 
column  of  rubber,  it  speaks  of  one  which  is  not  hollow, 
Ray's  being  hollow.  Bussell's  drawing  shows  a  column 
of  rubber  which  has  no  longitudinal  hole  in  its  centre,  and, 
therefore,  shows  a  column  which  is  solid,  in  the  sense  in- 
tended. To  state  this  self-evident  circumstance  in  the  speci- 
fication of  tho  reissne  is  no  interpolation,  when  the  drawings 
of  the  original  patent  show  clearly  that  the  remark  is  a  true 
one.  So,  too,  the  words  of  the  claim,  "whether  solid  or  hol- 
low " — "  the  combination  of  a  column  of  rubber,  or  its  equiva- 
lent, whether  solid  or  hollow,  with  a  spiral  metallic  spring, 
&c." — must  be  read  with  reference  to  the  previous  observa- 
tion in  the  specification,  that  Ray's  arrangement  does  not 
permit  the  use  of  a  column  of  rubber  which  is  not  hollow, 
M'hile  Bussell's  arrangement  does.  So  read,  the  claim  is  one 
to  the  combination  of  a  column  of  rubber,  whether  hollow  or 
not  hollow,  witii  a  spiral  metallic  spring.  This  claim  means 
nothing  different  from  what  it  would  mean  if  the  words 
"  whether  solid  or  hollow "  were  entirely  omitted  from  it. 
The  colamn  of  rubber,  and  the  advantages  resulting  from 
combining  it  with  a  spiral  metallic  spring  arranged  external 
to  and  surrounding  the  rubber,  exist  as  fully  whether  there  is 
a  longitudinal  hole  in  the  centre  of  the  rubber  or  not.  The 
advantages  of  a  provision  for  vent,  resulting  from  fluting  the 
column,  or  from  having  a  longitudinal  hole  in  its  centre,  or 
longitudinal  holes  elsewhere  in  it,  or  spiral  recesses  in  it,  are 
a  different  thing.  The  reissued  patent  claims  nothing  in 
respect  of  such  latter  advantages,  and  does  not  claim  any  pro- 
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▼ifiion  for  vent.  Its  claim  has  reference  solely  to  the  embrace 
between  the  surrounding  spiral  metallic  spring  and  the  in- 
terior column  of  rubber.  It  may  be  that  such  embrace  is 
more  or  less  effective  when  it  is  spirally  continuous,  and  not 
broken  by  recesses  or  flutes,  and  when  there  is  no  provision 
for  vent.  That  is  a  question  of  degree  of  effectiveness  of  em- 
brace. If,  in  the  use  of  the  embrace,  it  is  made  spirally  con- 
tinuous, it  is  none  the  less  used.  If,  in  the  use  of  the  embrace, 
provision  is  made  for  vent,  in  any  of  the  ways  above  referred 
to,  the  embrace  is  none  tlie  less  used.  This  view  disposes  of 
the  criticisms,  that  Bussell  did  not  invent  a  column  of  rubber 
having  a  spirally  continuous  embrace  between  the  rubber  and 
the  external  metallic  spring,  and  did  not  invent  a  column  of 
rubber  having  a  longitudinal  hole  in  its  centre,  or  any  provis- 
ion for  vent  except  by  means  of  flutes.  He  invented  what 
the  reissued  patent  claims,  as  above  explained,  and  if,  in  using 
that,  an  additional  feature  is  added  by  the  user,  still  the  in- 
vention claimed  is  used. 

It  is  also  objected,  that  the  specification  of  the  reissue,  in 
itB  body  and  in  the  claim,  not  only  speaks  of  rubber  "or  its 
equivalent,"  but  contains,  in  its  body,  this  language,  not  found 
in  the  original  specification  :  "  Any  other  material  that  is,  for 
the  purpose  of  a  spring,  the  equivalent  of  india  rubber,  such 
as  compressed  animal  and  vegetable  fibre,  gutta  percha,  &c., 
may  be  employed  in  place  of  the  rubber."  It  h  conceded, 
that  the  patent  would  cover  any  equivalent  for  the  rubber, 
even  if  the  words  "  or  its  equivalent"  were  not  found  in  the 
claim.  But,  it  is  objected,  that  the  specification  of  the  reissue 
undertakes  to  say  what  are  equivalents,  when  the  original 
specification  made  no  mention  of  such  equivalents,  and  that, 
therefore,  the  things  mentioned  are  interpolations  into  the 
specification  of  the  reissue.  Certainly,  any  other  material  that 
is,  for  the  i)urpose  of  a  spring,  the  equivalent  of  india  rubber, 
may  be  employed  in  place  of  the  rubber.  The  employment 
of  such  other  material  would  be  within  the  patent,  if  nothing 
were  said  on  the  subject.  Saying  so  does  no  harm.  The 
point  of  the  objection  is,  that  it  is  asserted  that  the  specifica- 
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tion  of  the  reiesue  points  out  ^'  compressed  animal  or  vegetable 
fibre,  gutta  percha,  &e.,"  as  being,  necessarily,  for  the  pur- 
pose of  a  spring,  the  equivalent  of  india  rubber ;  that  no  such 
statement  is  found  in  the  original  specification ;  and  that 
Bussell,  when  he  took  out  his  originn]  patent,  did  not  eontem* 
plate  the  use  of  compressed  animal  or  vegetable  fibre.  But, 
I  think  the  body  of  the  specification  of  the  reissue  can  fairly 
be  interpreted  only  as  meaning,  that  if  ^^  compressed  animal 
or  vegetable  fibre,  gutta  percha,  &c.,"  be,  for  the  purpose  of 
a  spring,  the  equivalent  of  india  rubber,  it  may,  when  in  a 
condition  to  be  such  equivalent,  be  employed  in  place  of  the 
rubber.  Under  the  claim,  what  is  an  equivalent  is  left  to  be 
determined  in  each  case,  as  it  arises ;  and  the  specification 
canudt  properly  be  construed  as  determining  that  any  partic- 
ular thing  is  an  equivalent. 

The  petition,  oath  and  specification,  on  the  application  for 
the  granting  of  the  reissued  patent  sued  on  in  this  case,  were 
filed  in  the  Patent  Office  on  the  7th  of  March,  18.0.  The 
fee  or  duty  of  $30  was  paid  on  that  day.  A  third  drawing, 
completing  the  application,  was  filed  on  the  12th  of  March, 
1870.  The  petition  was  not  signed  by  Bussell,  but  was  signed, 
"National  Spring  Company,  by  Kicli'd  Vose,  President."  It 
set  forth,  that  the  National  Spring  Company,  who  are  the 
plaintiffs  in  this  suit,  and  the  grantees  of  the  reissue,  were 
the  owners,  by  assignment,  of  the  entire  interest  in  the 
original  patent,  and  stated  that  the  company  thereby  appointed 
Josiah  P.  Fitch  its  attorney  to  prosecute  the  application.  The 
specification  was  signed,  "  National  Spring  Company,  by 
Ilichard  Vose,  President."  It  was  not  signed  by  Bussell. 
The  oath  to  the  specification  was  made  on  the  5th  of  March, 
1870,  by  Richard  Vose,  and  no  oath  thereto  was  made  by 
Bussell.  The  33d  section  of  the  Act  of  July  8th,  1870,  (16 
U.  S.  Stat,  at  Zarffe,  202,)  provides,  that  "  patents  may  be 
granted  and  issued  or  reissued  to  the  assignee  of  the  inventor 
or  discoverer,  the  assignment  thereof  being  first  entered  of 
record  in  the  Patent  Office,  but,  in  such  case,  tlie  application 
for  the  patent  shall  be  made  and  the  specification  sworn  to  by 
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the  inventor  or  discoverer,  and,  also,  if  lie  be  living,  in  case 
of  an  application  for  reissue."     This  provision  requires  that, 
when  an  application  for  a  reissue  is  made,  the  inventor,  if  liv- 
ing, shall  make  the  application  and  swear  to  the  specification, 
and  then  the  patent  may  be  reispued  to  the  assignee  of  the 
inventor,  if  the  assignment  be  first  entered  of  record  in  the 
Patent  OflSce.    The  lllth  section  of  the  same  Act  provides 
for  tl»e  repeal  of  prior  patent  Acts,  including  the  Acts  of  July 
4th,  1S36,  and  March  3d,  ls37,  (5  U.  S.  Stat  at  Large,  117, 
191,)  and  then  proceeds :  "  Provided,  however,  that  the  repeal 
hereby  enacted  shall  not  affect,  impair  or  take  away  any  right 
existing  under  any  of  said  laws ;  *  *  *  and  provided,  also, 
that  all  applications  for  patents  pending  at  the  time  of  the  pas- 
eagc  of  this  Act,  in  cases  where  the  duty  has  been  paid,  shall 
be  proceeded  with  and  acted  on  in  the  same  manner  as  though 
filed  after  the  passage  thsreot."    The  13th  section  of  the  Act 
of  July  4th,  1836,  provided  for  the  reissue  of  a  patent  to  the 
assignee  of  the  original  patent,  but  it  did  not  require  that  the 
application  should  be  made  by  the  inventor,  or  that  the  new 
specification  should  be  sworn  to  by  him  ;  and,  although  the 
6th  section  of  the  Act  of  March  3d,  1837,  providing  for  the 
issuing  of  a  patent  to  the  assignee  of  the  inventor,  enacted 
that  ihe  application  therefor  should  be  made  by  the  inventor, 
and  the  specification  should  be  sworn  to  by  the  inventor,  yet 
it  was  never  held  by  the  Courts,  or  by  the  Patent  OflSce,  that 
this  provision  of  the  Act  of  1837  applied  to  the  case  of  the 
reissue  of  a  patent.    Hence,  the  provision  of  the  33d  section 
of  the  Act  of  1870  was  entirely  new,  so  far  as  it  required 
that,  in  case  of  a  reissue  to  an  assignee,  the  application  there- 
for should  be  made  by,  and  the  new  specification  be  sworn  to 
by.  the  inventor,  if  living. 

In  the  present  case,  the  new  specification  waa  sworn  to, 
and  the  application  for  the  reissue  was  made,  and  the  duty 
was  paid,  before  the  8th  of  July,  1870.  Such  application  waa 
an  application  for  a  patent,  within  the  meaning  of  the  lllth 
section  of  the  Act  of  ISIO,  and  was  pending  when  that  Act 
passed,  and  the  duty  had  been  paid.    It  was,  therefore,  to  be 
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proceeded  with  and  acted  on  in  the  same  manner  as  though 
filed  after  the  passage  thereof.  This  means,  that  it  was  to  be 
regarded  as  having  been  filed  before  the  passage  of  the  Act, 
when  filed  in  a  complete  form,  before  such  passage,  so  as  to 
be  a  pending  application,  with  the  duty  paid,  and  then  it  was 
to  bo  proceeded  with  and  acted  on,  on  the  merits,  in  like 
manner  as  though  filed  after  such  passage,  with  the  require- 
ments complied  with  which  the  38d  section  of  the  Act  of  1870 
prescribes.  To  say,  that  the  second  proviso  to  the  111th 
section  of  the  Act  of  1870  means,  as  is  contended  for  by  the 
defendants,  that  a  pending  application,  made  in  conformity 
with  the  previous  repealed  laws,  is  to  be  filed  anew  and  made 
to  conform  to  the  provisions  of  the  new  law  found  in  section 
83  thereof,  and  in  the  other  sections  relating  to  applications 
for  patents,  is  to  give  no  meaning  whatever  to  such  proviso, 
for;  without  such  proviso,  section  33  and  such  other  sections 
would  require  that  the  application  should  be  made  in  con- 
formity with  the  new  law,  as  a  prerequisite  to  the  granting  of 
the  patent. 

The  enactment  of  the  proviso  was  reasonable  and  proper, 
and  the  spirit  and  purpose  which  prompted  it  were  still  fur- 
ther carried  out  by  the  enactment  of  the  Act. of  March  3d, 
1871,  (16  U.  S,  Stat,  at  Large^  583,)  providing  that  that  part 
of  section  33  of  the  Act  of  July  8th,  1870,  which  requires 
that,  in  the  case  of  an  application  by  an  assignee  for  the  reis- 
sue of  a  patent,  the  application  shall  be  made,  and  the  speci- 
fication be  sworn  to,  by  the  inventor,  if  living,  shall  not  be 
construed  to  apply  to  patents  issued  and  assigned  prior  to 
July  8th,  1870.  The  view  was,  that  an  assignee  who  had,  be- 
fore July  8th,  1870,  under  the  laws  as  they  were  before  that 
date,  purchased  a  patent,  should  have  his  rights  in  respect  to 
obtaining  a  reissue  measured  by  the  former  laws,  and  not 
affected  by  the  new  law.  If  he  should  become  assignee  on  or 
after  July  8th,  1870,  he  would  do  so  with  the  knowledge  that, 
in  respect  to  a  reissue,  he  must  obtain  the  inventor,  if  living, 
to  make  and  swear  to  the  application  for  the  reissue,  and  he 
could  take  steps,  in  becoming  assignee,  to  secure  that  end, 
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or,  failing  that,  could  refrain  from  becoming  assignee.  On 
any  other  view,  an  assignee  who  became  such  before  Julj  8th, 
18 1 0,  might  be  deprived  practically  of  a  substantial  right. 

In  this  connection,  it  is  proper  to  refer  to  the  attempt 
made  by  the  defendants  to  impeach  the.validity  of  the  reissue, 
on  the  testimony  of  Bussell.  Much  criticism  might  be  made 
on  the  degree  of  reliance  which  ought  to  be  attached  to  the 
evidence  of  Bussell,  in  view  of  the  attitude  in  which. he  pre- 
sents himself  on  the  record  in  this  case ;  and  a  Court  would 
hesitate  to  allow  him,  by  his  evidence,  to  render  valueless  a 
patent  which  he  had  assigned  and  given  credit  to,  with  the 
invention  shown  by  it,  and  the  right  of  reissue  appurtenant  to 
it.  But,  an  examination  of  his  testimony,  in  view  of  the 
observations  before  made  on  the  original  and  reissued  speci- 
fications^ will  show  that  he  states  nothing  which  can  aifect 
the  validity  of  the  reissue.  The  point  of  his  testimony,  is  that 
he  had  not,  when  he  applied  for  his  original  patent,  designed 
to  use  an  externally  plain  cylinder,  or  a  hollow  cylinder,  in 
combination  with  a  surrounding  metallic  spiral  spring,  and  he 
assumes  that  the  claim  of  the  reissue  covers  and  claims  the 
feature  of  having  the  external  surface  of  the  column  of  rubber 
a  plain  cylindrical  surface,  and  also  covers  and  claims  the  feat- 
ure of  having  a  longitudinal  hole  or  holes  in  the  column  of 
rubber.  But,  as  has  been  shown,  the  claim  of  the  reissue  does 
not  claim  either  of  these  features.  It  may  be  an  infringement 
of  the  claim  to  use,  in  combination  with  an  external  spiral 
metallic  spring,  a  column  of  rubber  having  either  of  these  feat- 
ures ;  but  that  is  a  totally  different  question.  The  infringe- 
ment would  arise  from  the  use  of  a  column  of  rubber,  in  the 
combination,  and  not  from  the  use  of  either  of  the  special  feat- 
ures referred  to.  If  a  patent  should  be  granted  claiming  the 
special  feature  of  a  longitudinal  hole  or  holes  in  a  column  of 
rubber  surrounded  by  an  external  spiral  metallic  spring,  such 
patent  would  find  no  anticipation,  in  respect  to  such  special 
feature,  in  the  original  patent  to  Bussell  or  in  its  reissue. 

In  regard  to  the  alleged  prior  invention  by  Ray,  the  evi- 
dence shows,  that  whatever  he  did,  in  the  way  of  making  a 
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structure  containing  the  combination  of  the  plaintiffs'  patent, 
was  wholly  experimental  and  fruitless,  and  was  abandoned. 
The  evidence  fails  to  establish  that  any  car  spring  containing 
such  combination  was  used  before  Bussell  made  his  invention, 
or  before  the  date  of  his  original  patent.  I  refer  to  the 
alleged  use  on  the  Nangatnck  Kailroad,  the  Ilousatonic  Rail- 
road, and  the  New  Jersey  Railroad.  The  temporary  arrange- 
ment made  by  Kirtland  on  cars  on  the  Honsatonic  Railroad 
was  not  the  use  of  an  organized  combination  or  structure  like 
the  plaintiffs'  spring,  but  was  an  incomplete  and  abandoned 
invention. 

In  regard  to  the  English  patent  to  Asbury,  the  testimony 
shows  that  Bussell  invented  and  reduced  to  practice  the  com- 
bination covered  by  the  claim  of  the  plaintiffs'  patent  prior  to 
the  granting  of  the  patent  to  Asbury. 

As  it  is  admitted  that  the  defendants  have  made  and  sold 
springs  composed  of  a  column  of  rubber  surrounded  by  a  spiral 
metallic  ppring,  there  must  be  a  decree  for  the  plaintiffs. 

George  Giford  and  Josiah  P.  Fitch^  for  the  plaintiffs. 

Charles  IL  Woodruff  for  the  defendants. 


JosEi»n  Dalton  vs.  Abraham  G.  Jknningb.    In  EQumr. 

The  clnlm  of  the  letters  patent  granted  to  Joseph  Dallon,  March  Stli,  1872,  for 
an  'improvornont  in  ladiea' [hair  nets"  namely,  "  A  head  or  hair  net,  com- 
posed of  11  main  set  of  meshes  fabricated  of  coarse  tliread,  combined  with  an 
anx'.liary  set  or  rets  of  meshes  fabricated  of  fine  thread,  sabstantially  as  do- 
scribed,"  covers  broadly  a  head  or  hair  net  cornpoaed  of  a  main  set  df  meshes 
fabricated  of  coarse  thread,  combined  with  an  auxiliary  set  or  sets  of  meslies 
fabricated  of  fine  thread,  without  reference  to  the  degree  of  fineness  of  the 
finer  threads,  and  without  reference  to  the  manner  of  tying  the  finer  threads 
to  the  coarse  threads. 
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The  patented  net;  ttrriyed  st  by  takinjsp  a  net  of  large  sqaaros  made  by  large 
threads,  an(]  filling  up  partially  the  large  squares  by  crossings  of  finer  threads, 
is  not  a  difierent  net  from  one  made  by  taking  a  net  of  small  squares,  sofii- 
dently  small  to  Iceep  short  hairs  from  protruding,  such  small  squares  being 
formed  by  fine  threads,  and  all  the  threads  of  the  net  being  of  uniform  size, 
and  substituting  for  each  alternate  fine  thread,  in  both  directions,  a  ooarsa 
thread,  so  as  to  arrive  at  a  net  like  the  patented  net 

Such  a  head  or  hair  net,  of  small  squares,  sufficiently  small  to  keep  short  hairs 
firom  protruding,  such  small  squares  being  formed  by  threads  which  were  so 
small  as  to  be  entitled  to  be  called  fine  threads,  and  were,  at  a  certain  and 
reasonable  distance  away,  inyisible,  all  the  threads  of  the  net  being  of  uniform 
size,  existed  prior  to  the  invention  of  Dalton ;  and,  to  substitute  in  it,  for  each 
altemate,fine  thread,  in  both  directions,  a  coarse  thread,  and  so  produce  the 
net  of  Dalton,  does  not  produce  a  new  article  of  manufacture,  capable  of  sus- 
taining a  patent 

(Before  Blatobvord,  J.,  Southern  District  of  New  York,  May  21st,  1874  ) 

Blatghford,  J.  This  suit  is  brought  on  letters  patent 
granted  to  the  plaintiff,  March  5th,  1872,  for  an  "improve- 
ment in  ladies'  hair  nets."  The  specification  says :  *'  This  in- 
vention relates  to  a  net  composed  of  two  or  more  sets  of 
meshes,  each  formed  from  different  sized  threads,  they  being 
combined  in  a  manner  too  fully  described  hereafter  to  need 
preliminary  description.  In  the  drawing,  the  letter  A  desig- 
nates a  hair  net,  which  is  composed  of  meshes,  a,  &,  formed 
from  different  sized  threads.  The  meshes  a  are  formed  of 
coarse  thi'eads,  and  they  are  of  considerable  width,  so  that  a 
net  formed  of  these  meshes  alone,  when  placed  on  the  head, 
would  permit  the  short  hair  to  protrude  through  it,  and  it  is, 
therefore,  desirable  to  partially  fill  up  these  meshes  by  the 
secondary  meshes,  b.  These  secondary  meshes  are,  by  prefer- 
ence, made  of  very  fine  silk  threads,  so  that  the  same  are  in- 
visible when  the  net  is  worn,  and  at  the  same  time,  by  these 
secondary  meshes,  the  hairs  are  effectually  held  down.  The 
meshes,  by  (when  an  auxiliary  set  is  used,)  are  attached  to  the 
meshes  a  in  the  middle  of  their  bars ;  and,  when  two  or  more 
sets  are  introduced,  they  are  placed  equidistant,  or  nearly  so  ; 
and  the  two  sets  of  meshes — that  is,  the  main  set,  a,  and  aux- 
iliary set  or  sets,  (,-^are  so  formed  and  connected  with  each 
other  that  either  set  can  be  entirely  broken  away  without 
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destroying  the  other.  If  the  fine  meshes,  or  any  of  the  same, 
are  torn,  therefore,  each  torn  mesh  can  be  cut  out  without 
destroying  the  main  fabric.  The  meshes  a,  as  well  as  the 
meshes  6,  are,  by  preference,  made  of  double  strands,  which 
pass  through  each  other,  as  shown  in  fig.  2,  they  being  fabri- 
cated in  a  manner  well  known  to  lace  manufacturers;  but  I 
do  not  confine  myself  to  the  precise  method  of  forming  the 
meshes.  They  may,  in  some  cases,  be  composed  of  three  or 
more  strands,  united  by  tying,  in  any  manner,  at  the  ties,  and 
of  varying  qualities  and  color  of  thread.  The  auxih'ary 
meshes,  when  more  than  one  set  is  used,  may  be  arranged  at 
acute  angles  to  the  main  meshes,  and  may,  of  preference,  be 
grouped  together."  The  claim  is,  "  A  head  or  hair  net,  com- 
posed of  a  main  set  of  meshes,  fabricated  of  coarse  thread, 
combined  with  an  auxiliary  set  or  sets  of  meshes,  fabricated  of 
fine  thread,  substantially  as  described."  There  are  six  figures 
of  drawings.  Fig.  1  is  a  top  or  plan  view  of  the  patented  net, 
and  fig.  2  an  enlarged  view  of  a  few  meshes  of  it,  showing 
the  manner  in  which  the  net  is  formed.  Fig.  1  shows  squares, 
the  outer  edges  of  which  are  of  large  thread,  and  within  each 
one  of  those  squares  are  four  squares  equal  in  size  to  each 
other,  formed  by  the  running  of  small  threads  parallel  with 
the  large  threads,  there  being  one  small  thread  equidistant 
between  every  two  of  the  large  threads.  Fig.  3  shows  a  like 
construction,  with  two  small  threads  in  the  space  between 
every  two  of  the  large  threads,  and  dividing  equally  such 
space.  Fig.  4  shows  a  like  construction  with  three  small 
threads  in  the  space  between  every  two  of  the  large  threads, 
and  dividing  equally  such  space.  Fig.  5  shows  a  like  con- 
struction with  four  small  threads  in  the  space  between  every 
two  of  the  large  threads,  and  dividing  equally  such  space. 
Fig.  6  shows  squares,  the  outer  edges  of  which  are  of  large 
thread,  and  two  small  threads  crossing  each  other  in  each  of 
such  squares,  but  running  through  opposite  corners  of  such 
squares. 

It  is  very  evident,  that  the  inventor  starts  with  a  net 
formed  of  large  squares  by  large  threads,  and  then  proceeds 
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to  partially   fill  up  the  large  squares  by  crossing  the  large 
squares  with  finer  threads.     The  idea  of  the  finer  threads  is 
to  keep  short  hairs  from  protruding  through  the  large  squares, 
and  he  says  he  prefers  to  have  the  finer  threads  so  fine  as  to 
be  invisible.     Tlie  tenor  of  the  specification  and  claim  shows 
that  the  intention  was  to  have  tlie  claim  cover  broadlv  a  head 
or  hair  net  composed  of  a  main  set  of  meshes  fabricated   of 
coarse   thread,   combined   with   an   auxiliary   set   or  sets  of 
meshes  fabricated  of  fine   thread,  without   reference   to  the 
degree  of  fineness  of  the  finer   threads,  and   without   refer- 
ence to  the  manner  of  tying  the  finer  threads  to  the  coarse 
threads.     The  history  of  the  steps  which  led  to  the  making 
by  the  inventor  of  the  net  described  in  the  patent,  shows  that 
he  started  with  a  net  of  large  squares,  made  by  large  threads, 
and  filled  up  partially  the  large  squares  by  crossings  of  finer 
threads.     But  the  net  thus  arrived  at  was  not  a  different  net 
from  what  would  have  resulted  if  he  had  taken  a  net  of  small 
squares,  sufficiently  small  to  keep  short  hairs  from  protruding, 
such  small  squares  being  formed  by  fine  threads,  and  all  the 
threads  of  the  net  being  of  uniform  size,  and  had  substituted 
for  each   alternate  fine   thread,  in  both   directions,  a  coarse 
thread,  so  as  to  arrive  at  a  net  like  the  patented  net.     Now, 
such  a  head  or  hair  net,  of  small  squares,  sufficiently  small 
to   keep  short   hairs  from   protruding,  such   small   squares 
being  formed  by  threads  which  were  so  small  as  to  be  entitled 
to  be  called  fine  threads,  and  were,  at  a  certain  and  reasonable 
distance  away,  invisible,  all  tlie  threads  of  the  net  being  of 
uniform  size,  existed  prior  to  the  plaintiff" 's  invention.     It  is 
defendant's  exhibit  No.  10.     In  such  a  net,  to  substitute  for 
each  alternate  fine  thread,  in  both  directions,  a  coarse  thread, 
cannot   be  the  production  of  a  new   article  of  manufacture. 
Such  substitution  produces  the  patented  net.     It  may  be  new, 
as  a  design,  and  may  be  entitled   to  be  patented  as  a  design.. 
But  it  is  not  a  new  article  of  manufacture.     The  specification 
sets   forth,  as  the  advantages  of  the  patented  net,  only  the 
preventing  of  the   protruding   of  short   hairs,   and   the   in- 
visibility of  the  fine  threads.     But  any  person  had   a  right 
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to  make  defendant's  exhibit  No.  10,  of  as  fine  threads  aa 
should  be  desirable,  and  to  make  it  of  uniform  finer  threads 
or  of  uniform  coarser  threads  would  involve  no  invention. 
As  it  stands,  it  will  prevent  short  hairs  from  protruding. 
The  substitution  of  alternate  coarse  threads  in  it  for  the  fine 
threads  has  no  effect,  one  way  or  the  other,  on  the  protruding 
of  short  hairs,  or  on  the  invisibility  of  the  fine  threads.  No 
point  of  advantage,  as  between  the  patented  net  and  defend* 
ant's  exhibit  No.  10,  is  or  can  be  suggested,  except  as  to  mere 
ornament  or  taste  or  outline,  in  pleasing  the  eye.  The 
fabrics,  as  to  utility,  structure,  inherent  qualities,  and  mode 
of  operation  in  use,  ai'e  the  same;  The  patented  net,  in  view 
of  the  former  net,  has  no  patentability,  if  the  claim  of  the 
patent  is  to  be  construed  in  the  broad  manner  before  sug- 
gested. 

If  the  claim,  to  sustain  it  in  view  of  the  former  net,  is  to 
be  limited  to  a  claim  to  the  combination  of  the  two  sets  of 
threads  when  they  are  so  connected  with  each  other  that  either 
set  can  be  entirely  broken  away  without  destroying  the  other, 
then  the  defendant  has  not  infringed.  The  defendant's  net, 
although  it  has  a  series  of  finer  threads  crossing  each  other 
between  the  coarse  threads,  so  as  to  prevent  short  hairs 
from  protruding,  does  not  have  its  threads  so  connected  that 
either  set  can  be  entirely  broken  away  without  destroying 
the  other. 

The  bill  must  be  dismissed,  with  costs. 

John  Van  Santvoord^  for  the  plaintiff. 
Arthur  V.  Briesen,  for  the  defendant. 
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Chbistopheb  Meyer  and  John  Eyans 

vs. 
Stephen  Pbitohakd.    In  Equity. 

The  invention  covered  b  j  the  claim  of  the  letters  patent  granted  to  Christopher 
Meyer  and  John  Eyane,  Jnly  16th,  18'72>  for  an  "improyement  in  rabber 
OTershoes,"  namely,  "  As  a  new  article  of  manufactare,  india  rubber  shoes, 
with  BtrengtheniDg  or  other  ribs  homogeneous  with  the  sabstance  of  the 
body,  formed  by  thickening  up  the  said  substance  in  the  formiug  of  the  sheet, 
sabstaotially  as  specified,"  is,  to  thicken  up  the  plastic  india  rubber  in  desired 
places,  in  the  sheet,  as  the  sheet  Is  being  formed  between  two  rolls,  by 
means  of  grooves  and  ribs  on  one  of  the  rolls,  the  other  roll  being  plaio,  so 
as  to  leave  the  sheet  thicker  where  the  inciia  rubber  has  entered  the  grooyes 
than  it  is  in  the  other  parts  of  it,  and  thus  make  a  sheet  which  is  a  flat  piano 
on  one  side,  and  has  raised  ribs  or  projections  on  the  other  side,  and  to  make 
such  ribs  or  projections  on  that  part  of  the  sheet  which  is  to  be  used  to  form 
the  upper  part  of  the  shoe. 

There  is  no  patentable  noyelty  in  such  inyention,  beyond  what  is  shown  in 
the  patent  granted  to  Elias  C.  Hj'att  and  Christopher  Meyer,  January  l^th, 
1864,  fur  an  "improvement  in  the  manufacture  of  boot  and  shoe  soles  of 
gutta  percha  or  india  rubber." 

A  sheet  made  according  to  the  patent  to  Meyer  and  Evans  is  made  strictly  in 
accordance  with  the  directions  of  the  earlier  patent,  without  any  addition. 
The  sheet  of  the  earlier  patent  was  used  to  cut  therefrom  the  sole  of  an  india 
rubber  shoe,  the  sheet  and  the  sole  haying  a  yariety  of  thickness  in  different 
parts,  and  being  formed  in  one  piece,  at  a  single  operation,  by  the  use  of 
rollers,  one  of  which  had  a  surface  the  reverse  of  the  form  to  be  produced. 
The  sheet  of  the  later  patent  is  used  to  cut  therefrom  the  upper  part  of  an 
india  rubber  shoo,  such  sheet  and  such  upper  part  having  a  yariety  of  thick- 
ness m  different  parts,  and  being  formed  in  the  manner  above  described. 
The  two  manufactures  are  analogous,  the  sole,  in  the  one  case,  and  the  upper 
part,  in  the  other,  being  cut  and  made  from  the  sheet  in  the  same  manner  ; 
and  the  shoe  with  the  upper  part  so  thickened  up  is  not  a  new  article  of 
manufacture,  in  yiew  of  the  prior  shoe  with  the  solo  so  thickened  up. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  May  26th,  1874.) 

Blatohfobd,  J.     This  snit  is  brought  on  reissued  letters 
patent  granted  to  the  plaintiffs,  Jaly  16th,  1872,  for  an  ^'  im- 
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provemont  in  rubber  overshoes,"  the  original  letters  patent 
having  been  granted  to  theoi,  as  inventors,  February  21st, 
1871.  The  specification  says  :  "  Our  invention  relates  to  the 
strengthening  ribs  employed  upon  the  uppers  of  india  rubber 
shoes,  and  consists  in  an  improvement  which  will  be  herein- 
after described,  and  subsequently  specified  in  claim.  Figures 
1  and  3  represent  plan  vievvs  of  two  modifications  of  these 
ribs,  and  fig.  2  a  sectional  view  of  forming  rolls,  with  the 
plastic  substance  passing  therethrough.  Fig.  4  is  a  section  of  * 
fig.  1.  A  A,  in  fig.  1,  represent  plain  ribs,  enclosing  a  space, 
in  configuration  similar  to  the  openings  in  the  uppers  of  or- 
dinary rubbers.  B  represents  a  rib  around  the  top  or  mouth 
of  the  shoe,  h  is  an  imitation  thread  passing  around  each 
rib.  A^  A^,  in  fig.  3,  represent  the  ribs  arranged  in  the  form 
of  a  single  ornamental  buckle.  B^,  in  fig.  2,  represents  rolls, 
of  which  the  lower  is  plain,  and  the  upper  ribbed  or  j)ointed 
at  rf,  and  grooved  at  <?,  to  make  the  strengthening  ribs  A  A'^or 
B,  and  the  rows  of  imitation  stitches  J,  which  said  ribs  and 
grooves  will  be  in  any  form  or  shape  and  location  on  the 
roller,  according  to  the  form  or  location  of  the  rib  or  other 
device  it  is  desired  to  produce.  The  imitation  stitches  may 
consist  either  of  indentations  formed  in  the  surface  of  the 
sheet,  or  points  projecting  above  the  surface — the  one  will  be 
formed  by  projections  on  the  rollers,  and  the  other  by  indent- 
ations, a  a  represent  the  ribs  formed  from  plastic  rubber  as 
it  is  carried  through  the  rolls,  and  it  will  be  observed  that 
they  are  not  corrugations,  like  the  strengthening  ribs  used 
npon  metal,  but  a  thickening  up  of  the  substance  in  certain 
lines  or  directions,  a^,  in  this  figure,  represents  the  indentan 
tions  to  imitate  thread  stitches.  The  process  through  which 
the  material  passes,  to  bring  it  into  the  form  required,  is  as 
follows :  The  mass  of  plastic  rubber  is  forced  into  the  open- 
ing between  the  moulding  or  shaping  rolls,  and  drawn  out 
into  a  sheet,  with  the  ribs  and  points  or  indentations  com- 
pletely shaped.  It  is  then  made  up  into  the  shoe  or  sandal, 
and  vulcanized.  We  thus  produce  these  ribs  or  figures  in 
homogeneous  connection  with  the  other  part  of  the  sheet. 
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They  are,  therefore,  better  than  when  of  separate  strips, 
pasted  on  in  the  gnmmy  state  after  the  slieet  is  formed,  and 
secnred  to  it  in  the  vulcanizing  process,  as  in  the  common 
way  ;  and,  being  formed  at  the  same  time  the  sheet  is  rolled, 
and  by  the  same  operation,  it  is  done  without  expense  other 
than  the  preparing  of  the  grooves,  indentations  and  points  in 
the  rollers.  Moreover,  the  said  ribs  or  figures  will  be  much 
more  perfect  and  uniform  than  when  done  by  hand.  The 
9ame  is  true  in  regard  to  the  imitation  stitching,  also,  which 
has  heretofore  been  made  by  a  pointed  wheel  rolled  alongside 
of  the  ribs  by  hand."  The  claim  is  in  these  words  :  "  As  a 
new  article  of  manufacture,  india  rubber  shoes,  with  strength- 
ening or  other  ribs  homogeneous  with  the  substance  of  the 
body,  formed  by  thickening  up  the  said  substance  in  the 
forming  of  the  sheet,  substantially  as  specified." 

The  invention  set  forth  in  this  specification,  as  shown  by 
the  description  and  the  claim,  is  to  thicken  up  thn  plastic 
india  rubber,  in  desired  places,  in  the  sheet,  as  the  sheet  is 
being  formed  between  two  rolls,  by  means  of  grooves  and 
ribs  on  one  of  the  rolls,  the  other  roll  being  plain,  so  as  to 
leave  the  sheet  thicker  where  the  india  rubber  has  entered 
the  grooves  than  it  is  in  the  other  parts  of  it,  and  thus  make 
a  sheet  which  is  a  fiat  plane  on  one  side,  and  has  raised  ribs  or 
projections  on  the  other  side.  The  application  of  this  idea, 
developed  in  the  specification,  is,  to  make  these  Vibs  or  pro- 
jections on  that  part  of  the  sheet  which  is  to  be  used  to  form 
the  upper  part  of  the  shoe — that  part  which  covers  the  top 
of  the  foot,  and  that  part  which  surrounds  the  opening  through 
which  the  foot  enters  the  shoe.  The  advantage  set  forth  is, 
that  the  ribs  or  projections  thus  made  are  of  one  substance 
with  the  rest  of  the  material,  and  in  homogeneous  connection 
with  it,  and,  therefore,  better  and  more  cheaply,  uniformly, 
and  perfectly  made,  than  when  made  by  pasting  on  strips  by 
hand  to  form  the  ribi  or  projections.  The  patented  invention 
is  really  complete  when  the  sheet  is  made  by  the  means  de- 
scribed, ready  to  be  made  up  into  a  shoe,  and  to  be  vulcanized. 
The  process  of  making  the  sheet  into  the  shoe  and  vulcanizing 
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the  fihoe  is  no  different  from  the  process  used  to  make  a  sheet 
into  a  shoe  and  vulcanize  the  shoe,  when  the  ribs  or  projections 
are  formed  by  pasting  strips  on  the  sheet  by  hand. 

With  this  view  of  the  invention,  it  is  impossible  to  say 
that  there  is  anything  of  patentable  novelty  or  patentable  in- 
vention in  it,  beyond  what  is  fully  shown  in  the  patent 
granted  to  Elias  C.  Hyatt  and  Christopher  Meyer,  January 
17th,  1854,  for  an  "  improvement  in  the  manufacture  of  boot 
and  shoe  soles  of  gutta  percha  or  india  rubber."  The  speci- 
fication of  this  patent  describes  the  use  of  two  rollers.  One 
of  them  is  a  smooth  roller.  The  other  roller,  called  the  sole- 
ing  roller,  has  three  distinct  circumferences,  which  produce 
three  different  thicknesses  of  the  sole.  The  material,  in  a 
soft  state,  is  passed  between  the  rollers  in  a  continuous  sheet, 
llie  smooth  roller  produces  a  smooth  surface  on  one  side  of 
the  soleing.  The  other  roller  produces,  of  different  thicknesses, 
the  forepart,  the  shank  and  the  heel  of  the  sole.  Thus,  in 
one  operation  is  performed  what  had  previously  been  done  in 
three  distinct  processes,  and  the  soleing  is  formed  in  one  con- 
tinuous sheet.  The  specification  goes  on  to  say :  "  Hereto- 
fore, india  rubber  soleing  has  been  made  one  strip  of  equal 
thickness  throughout,  or  by  several  strips  of  different  thick- 
nesses for  heel,  shank  and  forepart,  cemented  together  at 
their  ends,  or  of  one  strip  having  the  length  and  breadth  of 
the  sole,  with  separate  pieces  cemented  thereon  to  give  proper 
thickness  to  the  heel  and  forepart  of  the  sole.  It  is  at  once 
•evident  that  the  first  is  an  inferior  sole,  and  requires  more  ma- 
terial than  the  others ;  and  that  the  feecond  and  third  require  ad-  ' 
ditional  labor  in  the  manufacture,  and  that  the  parts  are  liable 
to  become  separated  in  the  process  of  manufacture,  or  after- 
wards, causing  loss  to  the  manufacturer  or  consumer.  It  is 
equally  obvious  that  all  these  inconveniences  and  imperfec- 
tions are  avoided  by  making  the  sole  in  one  piece,  as  above 
described,  by  one  process,  and  that  such  sole  is  thus  produced 
at  once,  better  and  cheaper  than  heretofore.  We  are  aware 
that  india  rubber  has  long  since  been  reduced  to  sheets  by 
rolling,  and  that  the  rollers  used  for  this  purpose  have  some- 
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times  been  engraved  to  produce  a  figured  surface,  analogous 
to  that  often  cemented  to  the  heels  and  foreparts  of  shoes ; 
but  these  sheets  have  been  of  substantially  uniform  thickness, 
varying  only  in  the  slight  indentations,  &c.,  required  to  pro- 
duce an  ornamental  or  figured  surface.  This  we  do  not  claim. 
But  we  are  not  aware  that  india  rubber  has  ever  been  rolled 
into  sheets  having  a  substantial  variety  of  thickness  in  its  dif- 
ferent parts.  Nor  are  we  aware  that  shoe  soles,  having  the 
proper  variety  of  thickness,  have  ever  been  rolled  out  or 
made  in  one  solid  piece  before  our  invention.  Nor  was  it 
known  that  such  forms  could  be  produced  as  we  have  pro- 
duced them  in  india  rubber,  until  our  experiments  practically 
illustrated  the  fact."  The  claims  of  this  patent,  three  in 
number,  are  in  these  words :  "  1st.  Producing  a  shoe  sole,  or 
other  analogous  manufacture,  in  india  rubber  or  gutta  percha, 
in  one  pi^ce,  having  variety  of  thickness  in  its  different  parts, 
by  the  use  of  rollers,  whose  surfaces  present  the  reverse  of  the 
forms  to  be  produced,  at  a  single  operation,  substantially  as 
herein  described ;  2d.  Forming  soleing  of  india  rubber  or 
gutta  percha,  with  shanks,  foreparts  and  heels  of  appropriate 
differences  of  thickness,  in  one  solid  piece,  and  at  one  opera- 
tion, as  described,  thus  producing  a  useful,  economical  and 
novel  manufacture ;  Sd.  We  also  claim  such  soleing  or  an- 
alogous manufacture  in  continuous  sheets,  at  one  operation, 
by  rolling,  as  described." 

The  specification  of  this  patent  to  Hyatt  and  Meyer  fully 
instructs  -  those  engaged  in  the  manufacture  of  india  rubber 
shoes  how  to  roll  unvulcanized  india  rubber  into  a  sheet  hav- 
ing a  substantial  variety  of  thickness  in  its  different  parts, 
the  sheet  being  made  in  one  solid  piece,  the  variety  of  thick- 
ness being  produced  by  a  thickening  up  of  the  material  in 
any  desired  place,  one  face  of  the  sheet  being  smooth  and  the 
other  face  having  projections  upon  it,  the  projections  having 
a  homogeneous  connection  with  the  other  parts  of  the  sheet, 
with  the  advantage  of  cheapness  and  durability,  as  contra- 
distinguished from  giving  the  increased  thickness  by  pasting 
on,  or  cementing  on,  separate  strips  or  pieces  of  the  material, 
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and  the  result  being  produced  by  the  use  of  rollers,  one  of 
which  is  smootlj  and  the  other  is  of  such  configuration  on  its 
surface  as  to  admit  of  more  material  in  thickness  being  left 
at  one  place  than  at  another.  A  person  who  makes  a  sheet 
according  to  the  patent  sued  on,  makes  it  strictly  in  accord- 
ance with  the  directions  of  the  earlier  patent,  without  any 
addition.  A  sheet  out  of  which  to  cut  the  upper  part  of  an 
Jndia  rubber  shoe,  such  sheet  and  such  upper  part  having  a 
variety  of  thickness  in  diiferent  parts,  and  being  formed  in 
one  piece,  at  a  single  operation,  by  the  use  of  rollers,  one  of 
which  has  a  surface  the  reverse  of  the  form  to  be  produced, 
is  an  analogous  manufacture,  in  all  respects,  to  a  sheet  out  of 
which  to  cut  the  sole  of  an  india  rubber  shoe,  the  sheet  and 
the  sole  having  a  variety  of  thickness  in  different  parts,  and 
being  formed  in  the  manner  above  described.  When  the 
sheet  is  prepared  from  which  to  make  the  upper  part  of  the 
shoe,  such  upper  part  is  cut  and  made  from  it  in  the  same 
manner  in  which  the  sole  is  cut  and  made  from  the  prepared 
sheet  from  which  to  make  the  sole.  The  shoe  having  the 
substance  or  material  of  the  upper  part  so  thickened  up  is 
not  a  new  article  of  manufacture,  in  view  of  the  prior  shoe 
having  the  substance  or  material  of  the  sole  so  thickened  up. 
It  is  a  mere  double  use  of  the  same  invention.  The  fabric 
not  being  new,  the  application  of  it  to  make  the  upper  part 
of  a  shoe  is  not  invention,  nothing  novel  being  required  to 
adapt  it  to  make  such  upper  part.  The  fabric  which  is  de- 
scribed in  the  plaintifis'  patent  is  directly  within  the  first  and 
third  claims  of  the  earlier  patent.  The  fabric  of  the  earlier 
patent  includes  the  whole  of  the  invention  set  forth  in  the 
plaintiffs'  p'atent.  (Smith  v.  Elliott^  9  Blatchf.  C,  C.  Ji.^ 
400.) 

The  bill  must  be  dismissed,  with  costs. 

Stephen  D.  Law^  for  the  plaintiffs. 

George  Harding  and  James  II.  Acherman^  for  the  de- 
fendant. 
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John  Barclay  and  Edwabd  C.  Knapp 
Oscar  S.  Thayer  and  Peter  B.  Cctshman.    In  Equity. 

The  invention  coyered  by  the  claim  of  the  letters  patent  granted  to  John  Bar- 
cloy,  December  6th,  1870,  for  an  *'  improvement  in  the  manufacture  of  plated 
metal  bracelets,"  which  claim  is,  "  The  improved  manufacture  or  bracelet,  as 
made  with  the  turned  parts  or  beads,  E,  E,  arranged  with  respect  to  the 
plates,  C,  D,  in  the  manner  substantially  as  represented  and  described,"  has 
relation  only  to  bracelets  in  which  the  fellow  piece  is  soldered  to  the  base 
plate,  and  is  not  anticipated  by  a  bracelet  in  which  the  fellow  piece  is  not 
soldered  to  the  base  plate. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  May  27th,  1874.) 

Blatchford,  J.  This  suit  is  brought  on  reissued  letters 
patent  granted  to  John  Barclay,  December  6th,  1870,  for  an 
"improvement  in  the  manufacture  of  plated  metal  bracelets," 
the  original  patent  having  been  granted  to  him,  as  inventor, 
August  24th,  1869.  The  specification  says:  "  This  invention 
relates  to  a  bracelet  which  is  made  of  base  metal  plates, 
coated  with  a  more  costly  metal  or  other  material,  and  the 
foundation  plate  of  which  is  provided  with  beads  at  its  edges, 
at  such  a  distance  apart  that  they  hug  closely  the  fellow  piece 
of  the  bracelet,  and  that,  after  the  two  parts  of  the  bracelet 
have  been  united,  no  uncovered  portion  of  the  base  metal  re- 
mains visible,  thereby  producing  a  bracelet  superior  in.  finish 
to  similar  bracelets  as  heretofore  made,  without  any  increase 
in  the  cost  of  manufacturing  the  same."  The  specification 
then  goes  on  to  state,  that  a  bracelet  made  of  metal  plates, 
plated  or  coated  with  gold  or  other  material,  had  been  ordi- 
narily constructed  of  two  pieces,  by  soldering  the  upper  por- 
tion of  the  body,  or  fellow  piece,  on  to  the  lower  portion,  or 
base  plate,  (the  upper  portion  being  bent,  so  that  its  cross 
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Bection  presents  the  form  of  a  u,  before  it  is  applied  and 
fixed  to  the  lower  portion,)  and  then  filing  down  the  edges 
of 'the  base  plate,  so  as  to  make  them  even  with  the  outer 
sides  of  the  fellow  piece,  thns  leaving  the  edges  of  the  base 
metal  exposed,  without  any  coating  or  plating.  It  then  states, 
that  the  patentee,  in  carrying  out  his  invention,  bends  or 
turns  up  each  edge  of  the  lower  portion  or  base  plate,  C,  in 
the  manner  shown  in  the  drawing,  which  is  to  roll  it  over 
upon  itself,  giving  a  rounded  external  surface,  each  edge  of 
the  plate,  after  the  bending  has  been  accomplished,  resting 
upon,  or  being  directly  over,  the  upper  or  uncoated  surface 
of  the  plate,  the  whole  being  so  arranged  as  to  form  beads, 
E,  E,  on  the  flanks  of  the  plate,  and  with  the  coating  material 
on  the  external  or  exposed  surface  of  the  plate  and  of  the 
beads.  The  upper  portion  or  fellow  piece,  D,  bent  as  in  the 
old  construction,  and  having  the  coating  material  on  its  outer 
surface,  is  thep  placed  on  the  lower  portion  or  base  plate,  and 
between  the  beads,  and  soldered  to  the  base  plate,  the  beads 
being  made  to  fit  closely  to  the  sides  of  the  fellow  piece.  The 
specification  states,  that,  by  these  means,  the  edges  of  the 
baser  metal  are  concealed,  and,  also,  that' the  beads  stiffen  and 
strengthen  the  base  plate,  and  improve  the  appearance  of  the 
bracelet,  and  hide  the  solder  from  view,  and  enable  it  to 
effect  a  firmer  union  of  the  two  plates.  The  claim  is  in  these 
words :  "  The  improved  manufacture  or  bracelet,  as  made 
with  the  turned  parts  or  beads,  E,E,  arranged  with  respect  to 
the  plates,  C,  D,  in  the  manner  substantially  as  represented 
and  described.'' 

It  is  apparent,  that  the  patentee's  invention  has  relation 
only  to  bracelets  in  which  the  fellow  piece  is  soldered  to  the 
base  plate.  He  specifies,  as  advantages  of  his  arrangement, 
that  the  beads  not  only  conceal  the  base  metal,  and  stiffen 
and  strengthen  the  base  plate,  but  hide  the  solder,  and  enable 
it  to  effect  a  firmer  union  of  the  two  plates.  The  patent 
granted  to  John  S.  Palmer,  March  19th,  1861,  for  an 
*'  improvement  in  constructing  bracelets,  &c.,"  and  which  is 
brought  up  as  anticipating  the  invention  of  Barclay,  sets 
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forth,  as  a  difficulty  in  constructing  bracelets,  that,  when  the 
fellow  piece  is  soldered  to  the  base  plate,  and  the  superfluous 
stock  is  trimmed  from  the  latter,  the  baser  metal  thereof, 
when  plated  stock  is  used,  will  be  exposed,  and  then  states 
that  Palmer  turns  over  the  edges  of  the  base  plate,  so  as  to 
make  an  overlaying  lip  or  slide  on  each  edge  of  the  outside 
of  the  bracelet.     This  turning  over  of  the  edges  of  the  base 
plate  leaves  them  with  smooth  round  edges  on  the  outside, 
and  gives  substantially  the  beads  which  Barclay  has.     But 
Palmer,  instead  of  soldering  a  fellow  piece  to  the  base  plate 
at  the  inside  of  the  beads,  slides  bits  of  metal,  with  projecting 
lips,  under  the  lips  or  slides  of  the  base  plate,  and  so  makes 
hifl  bracelet.     Tliis  is  a  very  different  arrangement  from  that 
of  Barclay.     Palmer  dispenses  with  "solder,  and   uses  two 
lips,  with   rivets  passing   through   both   of  them.     Barclay 
retains  the  use  of  solder.    Palmer  dispenses  with  a  fellow 
piece  in  one  piece,  and  substitutes  therefor  short  bits  of 
metal,  each  slid  into  place   separately,  and   making,  when 
arranged  together,  a  fellow  piece.     Barclay  retains  the  old 
fellow  piece  in  one  piece.    It  is  of  no  consequence,  that  the 
defendant  may  so  turn  over  the  beads  as  to  leave  a  space 
between  them  and  the  surface  below,  which  space  might  be 
used  for  the  insertion  of  a  lip  or  slide.     Such  space  is  not  so 
used   by  the  defendant,  and  serves  no  purpose.     The  space 
which  may  be  so  left  by  the  defendant  is  not  used  by  the 
defendant  for  the  purpose  set  forth   by  Palmer,  and  the 
defendant's  arrangement  is  none  the  less  Barclay's  arrange- 
ment  by  reason  of  having  such  space,  nor  does  such  space 
cause  the  defendant's   arrangement  to  be  that  of  Palmer. 
The  defendant,  to   enable  himself  to  construct  a  bracelet 
having  a  fellow  piece  in  one  piece,  and  to  still  use  solder  for 
the  attachment  together  of  the  two  plates,  has  availed  himself 
of  the  invention  of  Barclay,  and  has  not  followed  the  in- 
vention of  Palmer. 

There  must  be  a  decree  for  the  plaintiffs. 


Jolm  Van  Santvocrdy  for  the  plaintiffi. 
Carroll  D.  Wright^  for  the  defendants. 
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George  H.  Taylor 
Allen  L.  Wood.    In  Equity. 

The  apparatus  described  in  letters  patent  granted  to  Allen  L.  Wood,  December 
7th,  1869,  for  an  "improved  appnratas  for  treating  diseases  by  mechanical 
movement,"  is  an  infringement  of  the  1st,  2d  and  6th  claims  of  letters 
patent  No.  75,218,  granted  to  George  H.  Tnylor,  March  3(1.  1868,  for  an 
**  apparatus  for  exercise/'  and  of  tlie  1st  and  4th  claims  of  letters  patent 
No.  77,933,  granted  to  said  Taylor,  May  12th,  1868,  for  an  "oscillating 
rubbing  machine  for  medical  uses,"  and  of  the  1st  claim  of  letters  patent 
No.  75,217,  granted  to  said  Taylor,  March  3d,  1868,  for  an  "apparatus  for 
exercise." 

Although,  in  patent  No.  76,218,  the  handle  and  the  foot  holder  are  described  as 
having  oscillating  or  vibrating  motions  communicated  to  them,  while  the 
handle  and  foot  iiolder  of  Wood  have  a  rotary  motion,  yet  the  latter  motion, 
although  circular,  is  not  a  continuous  motion  in  one  direction,  but  is  an 
oscillating  or  vibrating  motion  to  and  fro,  in  view  of  tlie  action  on  the  limb. 

Although,  in  patent  No.  77,933,  the  rubber  is  described  as  having  India  rubber 
on  its  external  surface,  and  the  rubber  of  Wood  has  n  surface  of  cloth  or 
leather,  and  is  stuffed  with  some  materinl,  and  is  very  slightly  elastic,  and  is 
corrugated,  yet,  the  inferior  adhesion  of  the  cloth  or  leather  to  the  skin,  in 
rubbing,  rcqufres  the  corrugations,  and  there  is  more  or' less  adhesion  in  each 
of  the  surfaces.    The  change  docs  not  avoid  the  infringement. 

The  inventions  claimed  in  patent  No.  75,218,  are  not  anticipated  by  a  prior 
machine  the  motion  of  whicli  was  so  slow  as  not  to  produce  a  rapid  vibratory 
or  oscillating  motion,  in  the  sense  of  such  patent. 

As  only  one  of  such  prior  machines  was  built,  and  that  more  than  35  years 
before,  and  the  recollection  of  the  mechanism  which  constituted  it  had 
passed  away  from  the  mind  of  the  witness  who  deposed  to  its  existence,  if  he 
ever  knew  whnt  it  was,  and  it  could  not,  from  such  recollection,  be  re- 
constructed, and  there  was  no  other  record  of  it,  and  it  was  only  an  abandoned 
experitrent,  it  did  not  anticipate  such  patent. 

The  burden  of  proof  is  on  the  defendant  to  show  a  prior  invention,  and,  if  the 
evidence  is  too  vague  and  unsatisfactory  to  establish  affirmatively,  as  against 
the  patent,  that  the  patentee  was  later  in  time  in  invention,  the  patent  must 
stand. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  May  27th,  1874.) 
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BLATcnFoKD,  J.  This  suit  is  brought  on  three  several 
letters  patent,  granted  to  the  plaintiff,  namely,  No.  75,218, 
granted  March  3d,  186^,  for  an  "apparatus  for 'exercise," 
No.  77,933,  granted  May  12th,  1868,  for  an  "oscillating 
rubbing  machine  for  medical  uses,"  and  No.  75,217,  granted 
March  3d,  1868,  for  an  "  apparatus  for  exercise." 

The  specification  of  No.  75,218  states,  that  the  plaintiff 
has  invented  an  "oscillating  vibrating  machine  for  medical 
purposes."  It  refers  to  three  figures  of  drawings — fig.  1,  a 
front  view ;  fig.  2,  a  top  view ;  and  fig.  3,  an  end  view.  It 
says  :  "This  invention  relates  to  the  application  of  oscillatory 
or  vibrating  motion  to  various  parts  of  the  human  body, 
under  the  direction  of  a  competent  physician,  to  aid  in  the 
recovery  of  health,  by  inducing  the  following  effects — to 
increase  the  production  of  heat  in  such  parts  as  are  subjected 
to  the  action ;  to  cause  blood  to  flow  in  larger  amount  into, 
such  parts;  to  attract  blood  from  other  portions,  where  it 
may  be  retained  in  too  large  measure;  to  excite  capillary 
activity ;  to  counteract  the  tendency  to  local  congestion ;  to 
restore  nervous  action  and  power;  to  perfect  and  equalize 
the  nutritive  operation  of  the  body  ;  and  to  render  healthful 
the  tissues  of  the  body.  My  invention  consists  of,  first,  a 
handle,  of  convenient  shape  and  size  to  be  grasped  by  the 
hand,  to  which  an  oscillating  or  vibrating  motion  is  com- 
municated by  any  suitable  mechanism  ;  second,  a  shoe  or 
foot  holder,  of  convenient  size  and  shape,  and  adjusted  in  a 
suitable  position  to  receive  and  retain  the  foot  of  the  person 
to  bo  operated  upon,  the  said  foot-holder  having  oscillating 
or  vibrating  motion  communicated  to  it  by  proper  mechanism  ; 
*  *  *  fifth,  the  combination  and  arrangement  of  the 
several  parts  or  devices  fordaing  the  machine,  hereinafter  fully 
described,  for  producing  the  effects  stated."  The  handle  B 
is  hung  on  a  shaft,  and  vibrates  or  rocks  with  it,  and  to  such 
shaft  is  hung  a  crank,  to  which  is  connected,  by  a  rod,  a 
shorter  crank,  on  the  driving  shaft,  F.  When  the  shaft  F 
revolves,  the  shorter  crank  revolves  with  it,  and  gives  a  recip- 
rocating or  rocking  motion  to  the  shaft  on  which  the  handle 
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B  is  hung,  and  to  such  handle.  The  foot-holder,  B^,  is  hung 
on  another  shaft,  which  is,  in  like  marner,  driven  by  two 
cranks  and  a  rod,  which  obtain  their  motion  from  the  driving 
shaft,  F.  The  working  parts  are  hung  or  attached  to  a  frame. 
There  is  a  pulley,  H,  on  the  driving  shaft,  F,  and  a  driving 
pulley,  G.  The  machine  may  be  driven  by  the  hand,  through 
a  crank,  or  by  the  foot,  through  a  treadle,  or  by  power. 
The  extent  of  the  vibrating  motion  given  to  the  hand  or  foot 
may  be  increased  or  diminished  by  shortening  or  lengthening 
the  cranks  by  which  the  handle  or  foot-holder  is  driven  ;  and, 
by  running  the  machine  faster  or  slower,  the  rapidity  of  the 
vibrations  may  be  increased  or  diminished,  to  suit  different 
cases."  The  Ist,  2d  and  5th  claims  of  this  patent  are  those 
which  are  claimed  to  be  infringed,  and  are  as  follows:  "J. 
The  handle,  B,  driven  by  any  suitable  mechanism,  by  which 

.  a  vibratory  or  oscillating  motion  is  imparted  to  it,  substan- 
tially as  and  for  tlie  purpose  set  forth  ;  2.  The  shoe  or  foot- 
holder,  B/  driven  by  any  suitable  mechanism,  by  which  a 
vibratory  or  oscillating  motion  is  imparted  to  it,  substantially 
as  and  for  the  purpose  set  forth  ;  5.  The  combination,  with 
the  handle  B  and  foot  holder,  B/,  and  their  immediate  con- 
nections, of  the  driving  shaft,  F,  pulleys,  Gr  and  H,  and  a 
suitable  means  for  applying  power,  as  described,  the  whole 
constituting  a  machine  constructed  and  operating  substantially 
as,  and  to  the  effect,  set  forth." 

Tlie  specification  of  No.  77,933  says  :  "  The  object  of  my 
invention  is  to  produce  effects  on  different  parts  of  the  human 
body  similar  to  those  produced  by  a  rubbing  with  the  hands, 
and  to  produce  these  effects  in  an  increased  degree,  but  with- 
out the  fatigue  to  the  operator  occasioned  by  that  operation. 
For  this  purpose,  my  invention  consists,  first,  in  a  new  and 
improved  rubber,  hereinafter  fully  described,  which,  when 
operated  by  any  suitable  mechanism,   rubs  the  surface  to 

•which  it  is  applied  in  such  a  manner  as  to  produce  effects 
similar  to  those  produced  by  the  human  hand  j  *  *  * 
fourth,  in  the  combination,  with  the  said  rubber,  and  the 
mechanical  devices  for  imparting  motion  thereto,  of  a  suit- 
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able  couch,  bed,  or  table,  on  which  the  person  to  be  operated 
upon  may  sit  or  recline,  the  said  couch,  bed,  or  table  having 
a  suitable  opening  in  it,  through  which  the  said  rubber  may 
be  made  to  protrude,  in  order  that  it  may  be  brought  in  con- 
tact with,  and  caused  to  operate  on,  that  portion  of  the  body 
of  the  patient  which  rests  on  or  across  said  opening.  *  *  * 
A  is  the  rubber.  It  consists  of  a  core  of  wood,  or  other  sim- 
ilar material,  of  the  form  of  the  middle  frustum  of  a  prolate 
spheroid,  somewhat  resembling  a  very  long  cask  or  barrel* 
On  this  core,  a  triangular  band  of  india  rubber  is  wound 
spirally  from  end  to  end,  covering  its  entire  surface,  except 
the  ends,  and  securely  fastened  to  the  said  core.  A  strip  or 
band  of  india  rubber,  of  a  square  section,  may  be  used,  by 
previously  cutting  out  of  the  wooden  core  a  triangular  spiral 
groove,'  to  receive  one-half  of  it.  India  rubber  bands  of  other 
shapes  may  also  be  used  in  a  similar  manner,  or  the  india 
rubber  surface,  containing  the  requisite  corrugations  or  pro- 
jecting points,  cones  or  ridges,  to  make  it  adhere  to  the  sur- 
face to  be  operated  upon,  may  be  prepared  in  a  sheet  of 
proper  size,  and  fastened  on  the  core,  or  a  hollow  cylinder  of 
india  rubber,  having  the  requisite  outer  surface,  may  be 
stretched  over  or  secured  to  the  core,  or  upon  the  rod  or  pivot 
on  which  the  rubber  turns.  In  this  last  case,  no  core  would 
be  used,  but  circular  end  plates,  of  metal  or  other  stout  ma- 
terial, ought  to  be  put  on  at  the  ends  of  the  rubber,  to  keep 
it  in  place."  The  rubber  is  hung  in  the  fork  of  a  rod,  by 
means  of  a  shaft,  so  as  to  turn  fruely.  Such  rod  is  hung  on  a 
pivot  in  a  cross  piece,  at  any  convenient  height,  being  capable 
of  being  raised  or  lowered  by  means  of  a  series  of  holes,  in 
any  one  of  which  such  pivot  may  be  placed.  By  shortening 
the  upper  end  of  such  rod,  the  lateral  motion  of  the  rubber 
is  shortened,  and  the  convexity  of  its  motion  is  increased. 
The  middle  part  of  such  cross  piece  is  made  double,  and  such 
rod  passes  down  between  the  two  parts,  such  pivot  passing 
through  both,  so  as  to  have  a  firm  and  even  bearing.  The 
lower  end  of  such  rod  is  connected  to  a  double  crank,  by 
means  of  an  arm,  and  thus  has  a  reciprocating  or  vibrating 
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motion  imparted  to  it  by  a  shaft  on  which  such  double  crank 
is  huDg.  Such  shaft  is  turned  by  a  crank,  and  is  hung  in 
bearings  in  two  hangers  secured  to  the  frame  of  the  machine. 
The  lower  part  of  the  machine  consists  of  a  strong,  rectan- 
gular frame  of  wood,  O,  with  legs  similar  to  a  common  lounge 
frame.  To  this  frame,  at  one  end,  is  secured,  by  hinges,  a 
bed  or  couch,  having  a  hole  or  opening,  R,  through  it,  to 
permit  the  rubber,  A,  to  work  against  that  portion  of  the 
body  of  the  patient  which  is  placed  over  the  opening.  There 
is  an  arrangement  for  fixing  and  holding  the  couch  at  any 
desired  elevation  or  inclination.  In  using  the  machine,  the 
patient  sits  or  reclines  on  the  couch,  and  brings  a  portion  of 
the  body  directly  over,  and  partially  resting  on,  the  rubber, 
A.  The  attendant  turns  the  crank,  or  connects  the  power  by 
which  the  shaft  is  revolved,  and  sets  the  rubber.  A,  in  motion. 
The  claims  which  are  alleged  to  be  infringed  are  the  1st  and 
4th.  They  are  as  follows :  "  1.  The  rubber.  A,  composed  of 
india  rubber,  and  having  its  outer  surface  coated  or  covered 
with  india  rubber,  the  said  outer  surface  being  furnished 
with  projecting  ribs,  points  or  corrugations,  and  the  said  rub- 
ber, A,  being  constructed  substantially  as  and  for  the  purpose 
specified;  *  *  *.  *•  The  combination  with  the  rubber, 
A,  driven  by  suitable  mechanism,  substantially  as  set  forth, 
of  the  couch,  S,  properly  connected  to  the  frame,  O,  and 
having  an  opening,  E,  through  it,  for  the  said  rubber,  A,  to 
work  through,  substantially  as  and  for  the  purpose  set  forth." 
The  specification  of  No.  75,217  says,  that  the  invention  is 
a  "  medical  kneading  and  vibrating  machine,  the  purpose  of 
which  is  to  apply  kneading  and  vibrating  motions  to  the 
body  or  any  of  its  parts,  under  the  direction  of  a  competent 
physician,  to  aid  in  securing  the  following  therapeutic  effects — 
reinforcing  the  circulation  of  the  blood  in  weak  parts  and 
obstructed  capillaries,  removing  congestion,  promoting  in- 
testinal and  digestive  absorption,  increasing  the  attraction 
of  the  products  of  waste  for  oxygen,  and  their  consequent 
removal  from  the  body,  solidifying  the  tissues,  equalizing  and 
invigorating  the  nutritive  operations  of  the   body."    The 
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arraDgement  described,  bo  far  as  it  is  involved  in  this  suit,  is 
to  construct  a  couch  so  arranged  as  to  be  capable  of  elevation 
and  depression,  so  as  thereby  to  adjust  the  position  of  the 
body  lying  thereon  to  the  desired  action  and  effect  of  the 
machine.  The  top  of  the  couch  has  an  opening  of  size  and 
shape  suitable  to  admit  one  or  more  headed  rods,  F,  which, 
in  size,  shape  and  position,  are  adapted  to  impinge  against 
that  portion  of  the  body  resting  on  the  couch  immediately 
over  the  before  described  opening.  The  lower  ends  of  the 
headed  rods  are  attached  to  a  lever  at  equal  distances  from  its 
fulcrum,  which  distances  may  be  varied  to  produce  more  or 
less  motion,  as  may  be  desired.  The  f ulcrum'of  the  lever  is 
on  a  vertical  bar,  which  turns  freely  on  pivots  or  centres  at 
each  end,  and  the.  lever  is  driven  by  a  crank  on  a  shaft,  which 
gives  to  its  ends  a  circular  motion.  The  upper  ends  of  the 
headed  rods  pass  through  rings,  which  guide  them,  and,  in 
conjunction  with  the  lever,  give  to  the  upper  ends  of  said 
rods  a  compound  motion,  which  is,  at  the  same  time,  lateral? 
vertical  and  circular.  The  distance  of  the  rings  from  the 
axis  of  the  swinging  or  pivoted  bar  is  fixed  and  kept  equal 
by  a  parallelogram  of  levera,  to  the  outer  corners  of  which, 
respectively,  the  rings  are  attached.  The  lower  comer  of  the 
parallelogram  of  levers  is  attached  to  the  vertical  bar  before 
mentioned  by  a  pivot  or  pin,  on  which  the  two  levers  com- 
posing the  lower  comer  freely  swing,  while  the  upper  corner 
is  held  in  position,  and  adjusted  to  any  desired  height,  by  a 
bolt  and  nut.  The  shaft  may  be  driven  by  any  suitable 
means,  as  by  a  crank,  by  a  belt  acting  on  a  pulley,  or  by  a 
suitable  treadle.  By  a  modification,  the  lever  to  which  the 
lower  ends  of  the  headed  rods  are  attached  is  hung  on  a 
rock-shaft,  which  is  driven  by  a  crank  or  arm,  and  the  upper 
ends  of  the  rods  pass  through  holes  in  the  frame  of  the 
couch;  and  the  motion  thereby  imparted  to  the  upper 
ends  of  the  headed  rods  is  thus  confined  to  one  vertical 
plane,  being  a  circular  reciprocating  motion.  Such  lever 
may  be  driven,  if  desired,  by  the  hand  or  foot,  applied  to  an 
extension  of  one  of  its  arms.    For  the  purpose  of  producing 
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a  kneadiug  motion,  the  machine  is  driven  at  Buch  a  speed  as 
will  produce  from  50  or  less  to  200  or  300  upward  motions 
per  minute,  while,  for  producing  a  vibrating  motion,  consist- 
ing of,  or  caused  by,  a  rapid  succession  of  slight  shocks  or 
blows,  the  form  of  the  machine  which  produces  a  circular 
reciprocating  motion  is  used,  and  it  is  driven  at  a  speed  of 
from  about  200  to  1200  or  more  upward  motions  per  minute. 
The  effects  of  these  two  degrees  of  motion  are  different, 
becoming  more  similar  as  they  approach  the  common  speed 
of  about  200  per  minute.  The  slow  or  kneading  motion  is, 
in  its  effects,  laxative,  soothing  and  calculated  to  increase 
muscular  action  and  development,  while  the  rapid  or  vibrating 
motion  stimulates  absorption  of  the  fluids,  equalizes  their 
distribution  throughout  the  body,  and  promotes  the  excretion 
of  all  those  products  which,  in  health,  are  thrown  off  from 
the  system.  When  it  is  desired  to  give  to  th^  machine  the 
rapid  motion  above  stated,  it  is  most  convenient  to  drive  it 
by  steam  or  other  power,  or,  if  driven  by  hand,  additional 
gearing  facilitates  obtaining  the  desired  speed.  Only  the 
Ist  claim  of  this  patent  is  alleged  to  be  infringed.  It  is  in 
these  words :  "  1.  The  headed  rods  F,  driven  by  any  suitable 
mechanism  for  producing  a  reciprocating  or  circular  motion 
of  the  headed  ends  of  said  rods,  substantially  as  and  for  the 
purpose  set  forth." 

The  apparatus  employed  by  the  defendant,  and  alleged  to 
infringe  the  claims  above  referred  to,  is  substantially  such  an 
one  as  is  described  in  a  patent  granted  to  him  December  7th, 
1869,  for  an  "  improved  apparatus  for  treating  diseases  by 
mechanical  movement."  The  specification  of  this  patent 
says:  "The  object  of  my  invention  is  to  devise  a  machine 
in  which  mechanical  action  is  adapted  to  produce  motion  of 
various  kinds,  in  a  manner  applicable  to  the  treatment  of 
various  diseases  with  salutary  effect ;  and  it  consists  essen- 
tially in  the  employment  of  certain  mechanism,  whereby 
circular  or  rotary  motion,  properly  converted  and  applied,  is 
made  to  perform  the  several  operations  of  rubbing,  kneading 
and  giving  vibratory  and  other  action  to  the  muscles  and 
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varioDS  parts  of  the  system."  The  defendant's  machine  has 
a  vibratory  bar,  lying  horizontally,  which  has  a  rotary  motion 
at  the  end  actuated,  and  the  opposite  extremity  of  it  is 
connected  with  a  vertical  vibratory  support,  and  it  produces 
the  operations  of  kneading  and  vibrating,  through  the 
medium  of  fixed  or  removable  attachments.  It  is  capable  of 
imparting  vertical,  horizontal  or  circular  vibrations.  Tables 
or  platforms  are  placed  on  either  side  of  such  bar,  on  which 
the  patient  is  supported^  with  the  part  to  be  operated  upon 
lying  upon  and  across  the  bar,  the  upper  surface  of  which  is 
provided  with  a  friction  or  rubbing  device,  or  with  cushions 
adapted  to  the  particular  mode  of  operation  required.  In 
the  application  of  kneading,  an  attachment  which  has  undu- 
lations on  its  upper  surface  is  applied  to  the  top  of  the  vibrat- 
ing bar,  and  the  opposite  end  of  the  bar  is  so  connected,  by 
a  bolt,  with  a  disk  which  rotates  freely,  that  a  circular  vibra- 
tion of  such  attachment  is  produced,  and,  as  the  patient  lies 
on  the  tables  in  such  position  that  the  part  to  be  operated 
upon  is  in  contact  with  such  attachment,  the  operation  of 
kneading  is  closely  simulated,  the  effect  being  heightened  by 
the  undulations  on  the  surface  of  the  attachment.  The 
motion  thus  obtained  is  an  elliptical  vibration  and  not  a 
regular  vibration  on  the  same  plane.  Special  arrangements 
convert  the  motion  of  the  vibrating  bar  from  a  circular 
vibration  to  one  which  is  vertical  or  to  one  which  is  horizontal. 
The  latter  consists  of  rapid  vibrations  on  a  horizontal  plane, 
and  is  adapted  to  friction  or  simple  rubbing,  and  the  attach- 
ment then  employed  consists  of  a  series  of  transverse  ribs 
alternated  with  grooves  or  spaces  between.  Provision  is 
made  for  increasing  or  diminishing  the  rapidity  of  the 
vibrations.  The  specification  states,  that  *'  the  attachments 
for  friction,  kneading,  &c.,  are  preferably  covered  on  the 
surface  with  leather,  and  may  be  stuffed  with  any  suitable 
material,  possessing  but  a  slight  amount,  if  any,  of  elasticity." 
To  give  motion  to  the  feet  of  the  patient,  a  disk  is  employed, 
to  the  face  of  which  is  afSxed,  by  means  of  a  bolt  or  pivot  at 
the  centre  of  its  length,  a  bar,  having  at  each  side  of  said 
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pivot,  which  forms  its  axis,  a  foot-piece.  To  these  foot- 
pieces  the  feet  of  the  patient  are  secnred.  The  rotation  of 
the  disk  imparts  like  motion  to  the  axis,  which  carries  tlie 
eentre  of  the  bar  around  in  a  true  circle,  while  the  extremities 
on  which  the  feet  rest  are  free  to  follow  the  uniform  rotation, 
or  to  oscillate.  For  motion  to  the  hands  and  arms,  a  bar  is 
affixed  in  the  same  manner  to  another  disk.  This  bar  is 
grasped  by  the  hands  of  the  patient  on  either  side  of  its  axis, 
the  motion  being  the  same  as  that  of  the  feet.  The  axes  of 
these  bars  and  of  the  vibrating  bar  may  be  adjusted  at  a 
greater  or  a  less  distance  from  the  centre  of  the  disk,  to 
increase  or  diminish  the  motion. 

"  Oscillate  "  is  defined,  "  to  vibrate  as  a  pendulum ;  to 
move  backward  and  forward  ;  to  swing."  "  Oscillatory  "  is 
deSned,  "moving  alternately  one  way  and  another,  as  a 
pendulum  ;  swinging ;  vibrating."  "  Vibrate  "  is  defined, 
"  to  move  or  play  to  and  fro,  as  a  pendulum ;  to  oscillate ; 
to  swing."  "  Vibratory  "  is  defined,  "  vibrating ;  moving 
up  and  down,  or  to  and  fro ;  oscillating."  It  is  contended, 
by  the  defendant,  that  his  apparatus  does  not  infringe  patent 
No.  75,218,  for  the  reason  that  the  plaintiff's  handle  and 
foot-holder  are  required  to  have  a  vibratory  or  oscillating 
motion,  as  contradistinguished:  from  a  rotary  motion,  while 
the  defendant's  handle  and  foot-holder  have  a  rotary  motion. 
In  seeking  to  maintain  this  distinction,  it  is  urged,  that  the 
defendant's  handle  and  foot-holder,  because  they  move  each 
in  a  circle,  have  a  continuous  motion  in  one  direction.  This 
is  a  fallacy.  The  matter  must  be  looked  at  in  view  of  the 
action  on  the  arms  and  legs  of  the  patient.  In  each  machine^ 
the  hand  or  the  foot  is  moved  from  a  given  position  with 
relation  to  the  parts  of  the  body  with  which,  through  the 
joints,  it  is  connected,  and  returns  again  to  that  position, 
to  start  anew.  The  motion  to  and  fro  is  equally  oscillating 
or  vibrating,  in  view  of  the  action  on  the  limb,  whether  such 
motion  takes  place  in  both  directions  in  the  same  line,  or 
whether  an  ellipse  or  a  circle  be  described  in  passing  away 
and  returning.    The  muscles  and  joints  may  ba  brought  into 
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different  play  by  the  difference  of  motion,  but  that  is  aside 
from  the  mechanical  operation  of  giving  play  to  the  muscles 
and  joints  and  particles  of  the  legs  and  arms  by  the  move- 
ment to  and  fro,  in  passing  rapidly  from  a  given  position  and 
returning  to  the  same  position.  In  the  sense  of  the  plaintiff 's 
patent  and  invention,  the  defendant's  handle  and  foot-holder* 
have  a  vibratory  motion  to  and  fro,  although  the  return  is 
made  in  a  different  path  from  the  outward  path.  But,  in 
each  machine,  there  is  the  same  point  of  departure ;  an 
extreme  point  is  reached  by  an  outward  movement ;  there  is 
a  return,  by  an  inward  movement,  to  the  point  of  departure  ; 
between  every  two  arrivals  at  the  point  of  departure,  the 
path  of  the  outward  movement  is  gone  over  once  and  but 
on<^,  and  the  path  of  the  inward  movement  is  gone  over 
once  and  but  once ;  and  there  is  no  departure  from  the 
prescribed  path.  There  is,  therefore,  mechanical  uniformity 
and  precision  ;  the  movements  are  two  in  number,  outward  to 
an  extreme  point  and  inward  from  it,  and  are  alternating, 
vibrating  and  oscillating,  although  the  plaintiff  uses  one  and 
the  same  path  for  each  movement,  and  the  defendant  uses 
two  different  paths,  one  for  each  movement. 

It  is  contended,  for  the  defendant,  that  he  does  not  infringe 
patent  No.  77,933.  He  uses  a  rubber  with  a  surface  of  cloth 
or  leather,  stuffed  with  some  material,  and  very  slightly 
elastic,  and  corrugated.  It  projects,  and  is  applied,  through 
an  opening  between  two  couches,  the  patient  reclining  on  the 
two  couches  and  across  the  opening,  and  it  is  driven  by  suit- 
able mechanism.  AH  these  features  are  those  of  the  patent. 
But,  it  is  contended  that  the  plaintiff's  rubber  is  required  to 
be  made  of  india  rubber  on  its  external  surface.  It  is  said, 
that  the  india  rubber  surface  is  adhesive,  and  the  leather  or 
cloth  surface  is  not,  and  that  the  corrugated  india  rubber 
surface  yields  horizontally  in  rubbing,  while  there  is  no  such 
horizontal  yielding  in  the  corrugated  leather  or  cloth  surface. 
But,  there  is  more  or  less  adhesion  in  either  surface.  Where 
the  adhesion  is  less,  so  that  the  rubber  passes  more  readily 
over  the  surface  that  is  being  rubbed,  the  greater  must  bo  the 
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corrugations,  to  produce  a  given  effect.  The  object  stated  in 
the  patent,  is  to  produce,  by  rubbing,  effects  on  the  body 
similar  to  those  produced  by  a  rubbing  with  the  human 
hand.  The  hand,  when  applied  to  rub,  controlled  by  the 
will,  is  adhesive  and  needs  not  to  be  corrugated,  because  its 
contact  and  pressure,  as  it  rubs,  can  be  always  maintained,  to 
make  the  rubbing  continuous  and  effective.  Where  a  very 
adhesive  substance,  like  india  rubber,  is  used  as  the  surface 
to  rub  with,  impelled  by  machinery,  the  corrugations  necessary 
•to  maintain  continuous  contact  in  rubbing  are  less  than 
when  a  less  adhesive  surface  is  used ;  and,  when  a  less 
adhesive  surface  is  used,  the  corrugations  must  be  greater, 
in  order  to  compensate  for  the  want  of  surface  adhesiveness, 
by  causing  the  surface  of  flesh  to  enter  between  the  walls  of 
the  corrugations,  and  thus  be  rubbed  in  the  movement  of  the 
rubber.  The  patent  states  that  the  object  of  the  corrugations 
or  ridges  is  to  make  the  surface' of  the  rubber  adhere  to  the 
surface  to  be  operated  upon. 

The  invention  set  forth  in  the  patent  granted  to  Charles 
F.  Taylor,  December  8th,  1863,  for  an  "improvement  in 
machines  for  exercising  the  human  body,''  is  adduced  as 
anticipating  what  is  claimed  in  patent  No.  77,933.  But,  it  is 
sufficient  to  say,  that  the  Charles  F.  Taylor  implements  are  not 
corrugated,  and  do  not  work  from  below  through  an  opening 
in  a  couch  or  between  couches,  as  the  patient  reclines  thereon 
and  over  such  opening.  The  patient  lies  on  a  lounge,  and 
two  pads  are  applied  to  opposite  sides  of  the  person,  which 
pads  are  hinged  to  arms  capable  of  being  adjusted  higher  or 
lo\^er,  or  more  or  less  obliquely,  or  in  a  vertical  position. 
The  pads  have  a  reciprocating  or  vibratory  movement  im- 
parted to  them  by  machinery,  and  act  upon  the  parts  of  the 
body  to  which  they  are  applied.  The  pads  are  not  represented 
as  being  at  any  time  out  of  contact  with  the  body  of  the 
patient,  and  the  operation  is  strictly  one  of  rubbing; 

The  defendant  uses  substantially  the  headed  rod  of  patent 
No.  75,217,  driven  by  suitable  mechanism  for  producing  a 
circular  motion  of  the  headed  end  of  the  rod.     The  heads  of 
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the  plaintiff's  rods  are  described  as  being,  in  size,  shape  and 
-position,  adapted  to  impinge  against  the  portion  of  the  body 
presented  to  it.  In  the  kneading  motion,  the  rod  is  driven 
more  slowly,  and  its  upper  end  has  a  compound  motion, 
which  is  described  as  being  lateral,  vertical  and  circular  at 
the  same  time,  and  which  produces,  through  the  motion  of 
the  end  of  the  rod,  an  operation  like  that  of  kneading.  The 
defendant  performs  the  operation  of  kneading,  by  giving  a 
circular  vibration  to  his  kneading  attachment,  which  has  on  it 
protuberances,  the  equivalents  of  the  heads  of  the  plaintiff's 
rods. 

As  to  Williamson's  evidence  in  regard  to  the  horse 
machine,  it  shows  nothing  which  can  avail  to  defeat  any  of 
the  plaintiff's  claims.  The  motion  of  the  horse  machine 
was  so  slow  as  not  prqduce  any  motion  which  can  be  properly 
called  vibratory  or  oscillating,  in  the  sense  of  the  plaintiff's 
patents — a  motion  sufficiently  rapid  to  accomplish  the  results 
accomplished  by  the  plaintiff.  Whatever  there  was  of  the 
horse  machine,  it  rose  only  to  the  dignity  of  an  experiment 
and  was  abandoned.  But  one  was  built,  and  that  more  than 
35  years  ago,  and  the  recollection  o;f  the  mechanism  which 
constituted  it  has  p'assed  away  from  the  mind  of  the  witness, 
if  he  ever  knew  what  it  was,  so  that  it  cannot,  from  such 
recollection,  be  reconstructed,  and  there  is  no  other  record  of 
it. 

The  defendant  claims  to  have  himself  constructed  and 
used,  prior  to  the  plaintiff,  the  inventions  covered  by  the 
plaintiff's  claims.  As  to  patent  Kb.  75,218,  the  evidence  is 
entirely  clear,  that  the  plaintiff  was  prior  in  time.  As  to 
the  other  two  patents,  the  burden  of  proof  is  on  the  de- 
fendant, to  show  hie  priority.  His  evidence  is  too  vague  and 
unsatisfactory  to  establish  affirmatively,  as  against  the  plaint- 
iff's patents,  that  the  plaintiff  was  later  in  time  of  invention. 

There  must  be  a  decree  for  the  plaintiff  on  all  the  claims 
in  question. 

Frederic  R.  BetU^ioT  the  plaintiff. 

Charles  N.  Judsoriy  for  the  defendant. 
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William  H.  Cammeyer  and  Samuel  Lewis 
John  Newton  and  Others.    In  Equttv. 

The  Bpecification  pf  the  letters  patent  granted  to  William  H.  Cammeyer,  as 
assignee  of  Samuel  Lewis,  as  inventor,  July  28th,  1868,  for  an  "  improved 
portable  and  adjustable  still-water  dam,"  describes  a  dam  so  constructed  and 
arranged  as  to  require  to  be  suspended,  at  all  times  when  it  is  used  as  a  dam, 
from  the  main  deck  of  the  boat  above  it. 

In  the  first  claim  of  the  patent,  namely,  "  1.  The  construction  and  arrangement 
of  a  portable  and  adjustable  dam  in  sliding  or  telescopic  sections,  in  the  man- 
ner and  for  the  purposes  herein  described,"  it  is  a  necessary  part  of  the  man- 
ner of  construction  and  arrangement  of  the  dam  in  such  sections,  that  it  shall 
be  suspended  from  the  deck  when  in  use,  and  such  suspension  ia  a  necessary 
element  of  the  claim. 

In  the  second  claim  of  the  patent,  namely,  "  2.  The  combination  of  the  self- 
anchors,  S,  with  the  dam,  in  the  manner  and  for  the  purposes  herein  described,*^ 
the  feature  of  self-adjustment,  in  the  self-anchors,  that  is,  freedom  to  slide  in 
their  sockets,  with  the  rise  and  fieill  of  the  bottom  section,  so  as  to  rest  always 
on  the  bottom,  whatever  the  position  of  the  bottom  section  relatively  to  the 
bottom,  is  inseparable  from  the  feature  of  the  suspension  of  the  telescopic 
dam  from  the  boat. 

The  organization  of  the  structure  described  in  the  patent  proceeds  on  the  prin- 
ciple that  it  is  to  be  firmly  attached  to  and  suspended  from  a  floating  boat, 
and  to  be  subject  to  all  the  movements  of  such  boat,  whether  vertical,  lateral, 
or  unduiatory.  It  does  not  suggest  the  idea  that,  when  once  put  in  place  on 
the  bottom,  it  is  to  remain  there  uninfluenced  by  the  involuntary  movements 
of  a  boat,  nor  the  idea  that  the  self-adjusting  features  of  the  self-anchors  can 
be  dispensed  with,  and  that  such  self-anchors  may  be  replaced  by  legs  capable 
of  being  set  at  desired  lengths,  but  then  necessarily  to  be  deprived  of  all  capac- 
ity of  self-adjustment. 

A  structure  consisting  of  an  iron  dome,  to  be  sunk  on  the  rock,  to  protect  drills 
and  divers  from  the  velocity  of  the  current,  and  which,  although  lowered  and 
raised  from  a  boat,  is  disconnected  therefrom  and  uncontrolled  thereby,  when 
in  position,  and  a  series  of  drill-tubes  rigidly  affixed  to  and  within  the  dome, 
in  which  tubes  to  work  the  drills,  by  dropping  them  by  their  own  weight,  and 
raising  them  by  connection  with  the  motive  power  on  the  boat,  and  having 
legs  or  spuds  around  the  lower  edge  of  the  dome,  which  fall  by  gravity  until 
they  bear  on  the  bottom  in  such  manner  as  to  insure  the  horizontaUty  of  such 
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lower  edge,  and  then  are  prerented  from  moying  by  self-acting  cams  which 
hold  them  permanently  in  place,  the  dome  and  the  drill-tabes  being  unaffected 
by  any  motion  in  the  boat,  and  the  attachments  to  the  drills  being  by  loose 
connections,  and  no  part  of  the  dome  being  self^djusting  to  varying  depths  of 
water,  is  not  an  infringement  of  the  first  and  second  claims  of  said  patent 

The  third  claim  of  said  patent,  namely,  **  8L  The  combination  of  the  boats,  sup- 
ports or  floats  with  the  dam,  as  aboTe  described,  and  the  arrangement  of  an- 
chors to  hold  such  boats  in  position,  in  the  manner  and  for  the  purposes  de- 
scribed," is  not  infringed  by  a  structure  in  which  there  are  no  anchors  con- 
nected with  the  dam  by  chains  which  also  connect  the  dam  with  the  boat. 

The  fourth  claim  of  said  patent,  namely,  "  4.  The  combination  of  windlasses 
chains  and  boats  with  the  dam,  as  above  described,  so  that,  by  the  construc- 
tion thereof,  a  series  of  drills  may  be  operated  within  and  enclosed  by  the 
dam,  in  the  manner  and  for  the  purposes  herein  described,"  is  not  infringed  by 
an  apparatus  in  which  there  are  no  ch%ins  combined  with  the  dam,  and  in 
which  the  drills  are  not  operated  in  the  manner  described  in  said  patent, 
namely,  in  reference  to  the  movements  of  the  boat 

(Before  Blatchtord,  J.,  Southern  District  of  New  York,  June  10th,  1874.)  . 

Blatchford,  J.  This  suit  is  broaght  on  letters  patent 
granted  July  28th,  1868,  to  William  H.  Cammeyer,  as  as- 
signee  of  Samuel  Lewis,  as  inventor,  for  an  "  improved  porta- 
ble and  adjustable  still-water  dam."  The  specification  states, 
that  the  invention  is  an  '^  improved  portable  and  adjustable 
dam  for  the  purpose  of  producing  still  water  in  which  to  oper- 
ate for  the  blasting  and  removal  of  obstructions  in  rivers  and 
other  water-courses."  It  says :  *'  It  is  a  fact  well  known  to 
practical  men,  that  the  work  of  blasting  rocks  under  water  is 
attended  by  many  and  great  diflSculties.  Wherever  such  ob- 
structions exist  in  a  channel,  they  produce  a  throttling  or  con- 
traction of  the  water-course,  and  a  consequent  acceleration  of 
the  current  or  tidal  flow,  that  renders  any  operation  with  a 
view  to  their  removal  next  to  impossible,  except  during  twa 
or  three  hours  of  the  twenty-four  of  each  day.  Taking,  as  an 
example.  Hell  Gate,  between  the  city  of  New  York  and  Long 
Island,  it  has  been  found  impracticable,  owing  to  the  intensity 
of  the  current,  to  work  uninterraittingly  with  any  apparatus 
or  process  yet  devised.  On  account  of  the  nature  of  the  bot- 
tom, a  coffer  dam  was  out  of  the  question ;  the  drilling  by 
hand  from  the  surface  is  equally  impracticable,  owing  to  the 
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depth  of  the  water  and  the  difficulty  already  named ;  while 
the  surface  blasting  of  Maillef ert  was  simply  a  criminal  waste 
of  explosives,  which  spent  their  force  mainly  upon  the  yield- 
ing water  surrounding  and  overlying  the  blast  or  charge. 
Thus,  in  the  absence  of  means  to  remove  these  subaqueous 
obstructions,  some  of  our  most  important  water  thoroughfares 
are  either  partially  or  entirely  closed  to  the  commerce  of  the 
world,  and  vessels  of  light  draft  and  small  consequence  to 

m 

trade  are  the  only  users  of  channels  which,  with  but  little  ad- 
dition to  the  work  of  nature,  might  be  converted  into  high- 
ways for  the  most  magnificent  vessels  and  the  most  precious 
freights  that  float,  at  once  increasing  the  inducements,  by 
extending  the  facilities,  of  commercial  intercourse.  In  view 
of  this  most  important  desideratum,  the  present  applicant  has 
devised  the  apparatus  herewith  submitted,  the  main  object  of 
-which  he  would  premise  to  be  the  enabling  of  workmen  (when 
necessary)  to  continue  their  operations  during  the  entire  day 
and  night,  without  any  reference  to  the  strength  or  state  of  the 
tide,  or  the  varying  depth  of  the  water,  and,  by  using  a  number 
of  drills  simultaneously,  to  increase  the  amount  of  execution 
.almost  indefinitely.  These  results  can  be  accomplished,  it  is 
believed,  by  the  mechanism  accompanying  these  presents, 
and  illustrated  in  the  drawings  attached."  The  difficulty  of 
blasting  rocks,  under  water,  in  a  channel  way  such  as  Hell 
Gate,  and  the  importance  of  devising  an  apparatus  for  doing 
the  work,  not  only  with  facility,  but  continuously,  are  not 
overstated,  in  this  language.  To  achieve  success  in  such  an  un- 
dertaking was  an  object  worthy  of  the  efforts  of  any  in- 
ventor or  engineer.  But,  it  is  evident,  from  the  language  of 
the  specification,  that  Lewis  had  not,  before  taking  out  his 
patent,  put  to  any  practical  test  or  use  the  apparatus  he 
describes.  He  says,  that  he  believes  his  mechanism  will  ac- 
complish the  results  desired.  The  description  given,  in  the 
specification,  of  the  apparatus  of  Lewis,  is  substantially  this: 
Two  boats  are  prepared,  (double-enders,  as  shown,)  on  one  or 
each  of  which  is  an  engine  of  requisite  power,  with  propeller 
And  machinery  complete  for  moving  the  boat,  raising  the  an- 
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chorSy  yarjing  the  depth   of   the   dam,  and  operating  the 
drills.      These  boats,  or  hulls,  are  connected  by  a  substantial 
deck.     This  deck  has  an  opening  in  its  centre,  equal  to  the 
horizontal  area  of  the  dam,  for  the  purposes  of  access  and 
light  to  the  diver,  &q.      From  this  deck  is  suspended  the 
telescopic  or  sectional  portion  of  the  apparatus,  with  its  chains 
and   attachments  all   previously  adjusted  and  ready   to  be 
drawn  through  their  respective  openings  in  the  deck.     The 
manner  of  constructing  the  telescopic  portion  is,  to  prepare  a. 
series  of  plates,  of  galvanized  iron  or  any  other  proper  mate- 
rial, of  suitable  thickness,  and  bend  and  fasten  them  into  the 
form  shown  in  the  drawings,  (which  is  that  of  an  acute  angled 
parallelogram,  of  greater  length  than  width,  there  being  a 
series  of  such  parallelograms  sliding  vertically  one  within  an- 
other,) so  as  to  oflTer  the  least  resistance  to  the  tide  or  current, 
thereby  easing  the  work  of  the  anchors,  and  contributing  to 
the  control  of  the  apparatus  generally.     Each  division  of  the 
dam  is  bent  inwards  at  its  upper  edge,  and,  at  its  lower  edge, 
has  a  strip  fastened,  so  as  to  prevent  the  sections  from  separat- 
ing.   Each  section  is  likewise  provided  with  four  eyes  or  eye- 
bolts,  one  at  each  side  and  one  at  each  end,  which  serve  as 
guides  to  the  several  sections  while  opening,  the  eyebolts  on 
the  bottom  section  being  attached  permanently  to  the  chains 
through  which  tho  dam  is  operated.     The  bottom  section  is 
provided  with  four  framed  wheels  or  eyebolts  for  the  side  an- 
chor chains  to  pass  through.      These  side  anchor  chains  are 
to  be  operated  by  windlasses,  and  extend  from  the  boats 
above  through  the  eyebolts  on  the  bottom  section,  and  then 
outward  to  the  side  anchors.     There  are  also  chains  directly 
from  the  boats  to  the  side  anchors,  and  chains  from  the  ends 
of  the  boats  directly  to  end  anchors.     The  dam  is  to  be 
operated  by  windlasses.     The  drills  work  in  tubes,  the  lower 
ends  of  the  tubes  being  fastened  into  braces  attached  to  the 
bottom  section  of  the  dam.     The  upper  ends  of  the  drill 
tubes  play  freely  in  a  guide  plate  attached  permanently  to  the 
boats,  so  as  to  enable  them  to  slide  up  and  down  and  adapt 
themselves  to  the  depth  of  the  dam.     It  is  stated,  however^ 
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that  a  full  length  tube  is  not  deemed  essential,  as  a  section  of 
sufficient  height  above  the  braces  on  the  bottom  section  of 
the  dam,  to  prevent  the  drill  from  being  entirely  withdrawn 
therefrom  during  a  stroke,  is,  for  some  reasons,  to  be  pre- 
ferred ;  and  that,  if  the  stroke  of  the  drill  be  twelve  inches, 
a  length  of  tube  of  fifteen  inches,  set  with  a  rocking  joint  ia 
the  lower  brace,  would  be  all  that  is  essential  to  guide  the 
drill.  The  bottom  section  of  the  dam  has  attached  to  it,  on 
the  outside,  sockets,  in  which  move  and  play  freely,  in  a  ver- 
tical direction,  by  the  force  of  gravity,  what  are  called  "  self- 
anchors,"  3  being  bars  of  iron,  shown  to  be  of  a  length 
nearly  equal  to  the  height  of  the  two  lower  sections  of  the 
dam,  which,  by  virtue  of  their  length  and  free  play,  adapt 
themselves  to  the  irregularities  of  the  bottom,  and  take  a 
rigid  and  steady  hold.  They  are  to  be  connected  with  the 
deck,  so  as  to  be  taken  out  of  the  way,  when  desirable.  The 
telescopic  apparatus  is  suspended  from  the  deck  by  four  links 
and  bolts,  and  the  several  chains  are  drawn  through  their 
respective  openings  and  attached  to  their  proper  windlasses. 
The  boats,  dam,  and  all  appurtenances  being  complete,  with 
the  sliding  sections  closed,  the  machine  is  taken  to  the  spot 
on  which  it  is  intended  to  begin  work,  the  anchors  are  put 
out,  and  the  dam  is  lowered.  The  various  self-anchors  find 
bearings,  at  various  lengths,  below  the  bottom  edge  of  the 
bottom  section,  according  to  the  inequalities  of  the  rock.  It 
is  stated,  that  they  will  render  any  movement  of  the  dam 
a  y^ry  improbable,  especially  when  assisted  by  the  co-opera- 
tive hold  of  the  outside  anchors,"  that  is,  the  side  anchors, 
chains  from  which  run  through  the  eyebolts  on  the  bottom 
section  of  the  dam,  to  the  deck  of  the  boats.  The  claims, 
four  in  number,  are  in  these  words :  "  1.  The  construction 
and  arrangement  of  a  portable  and  adjustable  dam,  in  sliding 
or  telescopic  sections,  in  the  manner  and  for  the  purposes 
herein  described ;  2.  The  combination  of  the  self-anchors,  3, 
with  the  dam,  in  the  manner  and  for  the  purposes  herein 
described ;  3.  The  combination  of  the  boats,  supports  or  floats 
with  the  dam,  as  above  described,  and  the  arrangement  of 
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anchors  to  bold  Buch  boats  in  position,  in  tbe  manner  and  for 
tbe  purposes  described ;  4.  The  combination  and  arrangement 
of  windlasses,  chains  and  boats  with  the  dam,  as  above  de- 
scribed, BO  that,  by  the  construction  thereof,  a  series  of  drills 
may  be  operated  within,  and  enclosed  by,  the  dam,  in  the  man- 
ner and  for  the  purposes  herein  described." 

It  is  very  clear,  that  the  construction  and  arrangement  of 
the  dam  in  ,the  manner  described  in  the  specification'  requires 
that  it  shall  be  suspended  from  the  main  deck  at  all  times 
when  it  is  in  use  as  a  dam.    The  specification  states,  that 
figure  3  of  the  drawings  shows  "  the  manner  of  suspending 
the  dam  from  the  main  deck."     Again,  the  specification  says, 
that,  from  the  deck  "  is  suspended  the  telescopic  or  sectional 
portion  of  the  apparatus,"  and  that  "  the  telescopic  apparatus, 
thus  prepared,  is  then  suspended  from  the  deck."     When, 
therefore,  the  first  claim  of  the  patent  claims  "  the  construc- 
tion  and   arrangement  of  a  portable  and  adjustable  dam  in 
sliding  or  telescopic  sections,  in   the  manner  and  for  the 
purposes  herein   described,"   it  is  a  necessary  part  of  the 
manner  of  construction  and  arrangement  of  the  dam  in  such 
sections,  that  it  shall  be  suspended  from  the  deck  when  in  use, 
and  such  suspension  is  a  necessary  element  of  the  claim. 
The  sections  are  not  only  free  to  slide  on  one  another,  but, 
when  the  dam  is  in  use,  the  sections  are  to  adjust  themselves 
to  varying  depths  of  water,  such  as  are  caused  by  the  rise 
and  fall  of  the  tide,  whereby  the  distance  of  the  point  of 
suspension  of  tbe  dam  from  the  bottom  is  varied.    This  re- 
quires that  the  top  section  shall  be,  at  all  times,  connected 
with  the  boat  by  links  and  bolts,  as  stated  in  the  specification, 
or  by  means  equivalent,  and  that  the  bottom  section  shall  be 
connected,  or  '^  attached  permanently,"  as  stated,  by  chains, 
or  by  means  equivalent,  with  a  hoisting  apparatus  on  the 
boat.    If  the  top  section  is  not  connected  with  the  boat,  the 
letting  down  of  the  bottom  section  will  cause  all  the  other 
sections  to  go  down  with  it,  and  they  will  not  be  opened  out 
telescopically.     If   the   top  section   is  connected  with  the 
boat,  and  the  bottom  section  is  not  connected  with  a  hoisting 
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apparatus  on  tho  boat,  the  dam  cannot  be  lifted,  and  the 
bottom  section  will  always  rest  oa  the  bottom,  or,  in  water 
deep  enough,  the  sections  will  all  of  them  remain  extended 
to  their  full  length.  No  dam  constructed  and  arranged  in 
sliding  or  telescopic  sections  can  be  constructed  and  arranged 
in  the  manner  described  in  the  patent,  so  as  to  be  within  the 
first  claim  thereof,  unless  the  sections  are  free,  at  all  times, 
when  the  dam  is  in  operation,  to  slide  on  each  other,  and 
unless  the  top  section  is  attached  to  and  suspended  from  the 
boat,  and  the  bottom  section  is  connected  with  a  hoisting 
apparatus  on  the  boat. 

The  second  claim  of  the  patent  is  a  claim  for  ^^  the  com- 
bination of  the  Eelf-anchors,  3,  with  the  dam,  in  the  manner 
and  for  the  purposes  herein  described."  As  the  dam,  in  its 
telescopic  sections,  was  to  be  self-adjusting  to  tidal  and  other 
variations  of  depth,  so  the  self-ancliors  must  be  free  to  slide 
in  their  sockets  with  the  rise  and  fall  of  the  bottom  section^ 
so  as  to  rest  always  on  the  bottom,  whatever  the  position  of 
the  bottom  section  relatively  to  the  bottom.  Dnless  the 
the  bottom  section  should  be  free  to  slide  on  the  self-anchors, 
then,  when,  by  reason  of  the  depth  of  the  water,  the  sections 
should  be  extended  to  their  full  length,  a  raising  of  the 
bottom  section,  by  an  increase  in  the  depth  of  the  water, 
would  raise  the  lower  ends  of  the  self-anchors  from  the 
bottom,  and  not  only  would  they  not  be  self-anchors,  but  the 
losing  of  their  hold  on  the  bottom  would  very  probably  sub- 
ject the  dam  to  such  movement  as  to  clog  or  stop  the  working 
of  the  drills.  The  suspension  of  the  dam  from  the  boat 
introduced  a  difficulty  which  the  self-acting  or  self-adjusting 
feature  of  the  self-anchors,  by  their  being  thus  free  at  all 
times  from  attachment  to  their  sockets,  was  designed  to  over^ 
come.  This  feature  of  self-adjustment  in  the  self-anchors 
was  necessary  to  maintain  the  connection  of  the  dam  with 
the  bottom  at  all  times,  and  the  necessity  for  such  feature 
grew  out  of  the  fact  that  the  dam  was  suspended  from  the 
boat,  and  the  connection  of  the  dami  with  the  bottom  waa 
liable  to  be  severed  by  the  receding  of  the  boat  from  the 
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bottom  as  the  tide  should  rise  beyond  a  depth  equal  to  the 
extreme  extent  of  the  sections.  Therefore,  the  feature  of 
self-adjustment  in  the  self-anchors  is  inseparable  from  the 
feature  of  the  suspension  of  the  telescopic  dam  from  the  boat. 
The  term  "  self-anchors,"  in  'the  specification,  and  in  the 
second  claim,  means,  anchors  capable  of  self-adjustment  by 
having  at  all  times  free  play,  because  not  attached  to  their 
sockets,  and  so  not  moving  with  the  movement  of  the  bottom 
section  to  which  the  sockets  are  attached;  and  the  term 
^^  the  dam,"  in  the  second  claim,  means  a  dam  suspended 
from  the  boat,  with  the  resulting  consequences,  in  its  move- 
ment, in  operation,  before  stated.  A  combination,  to  be 
within  the  second  claim,  must  be  a  combination  of  such  self- 
anchors  with  such  a  dam,  and  the  combination  must  be  made 
in  the  manner  described,  that  is,  so  as  to  allow  of  such  self- 
adjustment  in  the  self-anchors. 

The  organization  of  the  "plaintiffs^  structure  proceeds  on 
the  principle  that  it  is  to  be  firmly  attached  to  and  suspended 
from  a  floating  boat,  and  to  be  subject  to  all  the  movements 
of  such  boat,  whether  vertical,  lateral,  or  undulatory.  It 
does  not  suggest  the  idea  that  the  structure  is  not  to  be 
&Btened  to  a  boat,  and  is  not  to  be  suspended  from  a  boat, 
and  is  not  to  be  subservient  to  the  involuntary  movements  of 
a  boat,  but  is,  when  once  put  in  place  on  the  bottom,  to 
remain  there  uninfluenced  by  the  involuntary  movements  of 
a  boat.  It  does  not  suggest  the  idea  that  the  self-adjnstirig 
feature  of  the  self-anchors  can  be  dispensed  with,  and  that 
such  self-anchors  may  be  replaced  by  legs  capable  of  being 
set  at  desired  lengths,  but  then  necessarily  to  be  deprived  of 
all  capacity  of  self-adjustment. 

With  this  view  of  the  plaintiffs'  structure,  we  are  pre- 
pared to  consider  what  is  alleged  against  the  defendants. 
The  principal  defendant.  General  Newton,  is  an  officer  of  the 
engineers  in  the  army  of  the  United  States,  who  has,  for 
several  years  past,  been  in  charge  of  the  operations  for 
removing  obstructions  to  navigation  caused  by  jocks  under 
water  in  the  harbor  of  New  York  and  in  Hell  Gate  and  its 
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approaches.  The  other  defeodants  have  been  subordinate  to 
him,  he  and  they  being  employed  and  paid  by  the  Govern- 
ment of  the  United  States  to  do  what«they  have  done  in 
respect  to  the  matters  alleged  against  them.  Under  the 
direction  of  General  Newton,  an  apparatus  has  been  used  in 
drilling  and  blasting  subaqueous  rocks  in  the  harbor  of 
New  York  and  in  Hell  Gate.  The  bill  not  only  contains  the 
usual  averments  that  the  use  of  this  apparatus  is  an  infringe- 
ment of  the  plaintiffs'  patent,  and  that  General  Newton 
caused  such  apparatus  to  be  constructed  and  used,  but  also 
avers,  that,  in  planning  such  apparatus,  and  in  preparing  to 
construct  it,  General  Newton  caused  drawings  to  be  made, 
without  the  knowledge  or  consent  of  the  plaintiffs,  from  a 
model  of  the  invention  of  Lewis,  belonging  to  the  plaintiffi, 
and  that  he,  in  like  manner,  and  in  initiating  said  infringe- 
ment, caused  another  model  to  be  constructed  from  the  said 
model,  en^bodying  its  principal  features  of  construction,  as 
set  forth  in  the  plaintiffs'  patent,  and  that  he  obtained  from 
the  United  States  Patent  Office,  and  in  like  manner  used, 
a  copy  of  the  specification  and  drawings  of  said  patent. 

The  answer  of  General  Newton  denies  the  infringement 
alleged,  and  avers  that,  during  the  year  1869,  he  invented  an 
apparatus  for  use  as  a  caisson,  coffer-dam  and  diving  bell,  in 
excavating  and  taking  out  rock  in  the  harbor  of  New  York  ; 
that  it  was  constructed  by,  and  at  the'  expense  of,  the  United 
States,  and  has  since  been  used  exclusively  by  the  United 
States,  in  the  prosecution  of  the  work  undertaken  by  the 
United  States,  of  improving  the  harbor  of  New  York ;  that 
General  Newton,  being  an  officer  of  the  United  States,  and 
A  lieutenant  colonel  of  engineers  in  the  army  of  the  United 
States,  has  been  heretofore  assigned  to  the  duty  of  directing 
the  said  improvement  of  the  harbor  of  New  York,  and,  in 
pursuance  of  his  aforesaid  duty,  and  acting  for  the  United 
States,  has  used  the  said  apparatus ;  that  the  other  defendants, 
during  all  they  time  they,  or  either  of  them,  have  had  any 
connection  with  the  use  of  the  said  apparatus,  have  been 
employed  and  paid  by  the  United  States,  and  have  acted 
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in  connection  therewitli  solely  as  employees  and  agents  of  the 
United  States ;  that  neither  he  nor  any  of  the  defendants 
have  derived  any  profit  or  emolument  from  the  constrnction 
or  nse  of  said  apparatus ;  that,  in  the  year  1867,  in  Boston 
harbor,  Massachusetts,  one  George  W.  Townsend  put  in 
operation  a  method  of  drilling  and  blasting  rock  under  water 
in  a  rapid  tide-way,  using  therefor  a  drilling  platform  sup- 
ported by  anchors  and  adjustable  legs,  combined  with  a 
l>oat  and  a  system  of  windlasses,  anchors  and  chains,  together 
with  suitable  machinery  by  means  of  which  a  system  of  drills 
might  be  operated,  substantially  like  the  apparatus  claimed 
by  the  plaintiffs ;  that  the  apparatus  and  dam  alleged  to  have 
been  invented  by  Lewis  was  not  in  fact  the  invention  of 
Lewis,  but  the  same  had  been  invented  and  described  by  the 
defendant  Newton  prior  to  its  invention  by  Lewis ;  that  such 
invention  and  a  description  thereof  were  printed  and  pub- 
blished  in  a  letter  from  the  Secretary  of  War  of  the  United 
States  to  the  House  of  Representatives  in  the  Congress  of 
the  United  States,  dated  Washington,  February  11th,  1867, 
containing  a  report  made  by  the  defendant  Newton,  which 
gave  a  full  and  complete  description  of  said  machine  so 
invented  by  the  defendant  Newton,  together  with  the  mode 
of  constructing  and  using  the  same,  which  said  letter  and 
report  were,  on  the  lith  of  February,  1867,  ordered  by 
«aid  House  of  Kepresentatives«to  be  printed,  and  were  printed 
and  published  at  Washington,  and  are  known  as  Executive 
Document  No.  90,  House  of  Representatives,  2d  Session, 
39th  Congress  ;  that  the  said  apparatus  alleged  to  have  been 
invented  by  Lewis  was  in  fact  invented  by  the  defendant 
Newton ;  and  that  Lewis  unjustly  and  surreptitiously  ob- 
tained a  patent  for  the  said  apparatus  which  was  in  fact 
invented  by  said  Newton,  who  was  using  reasonable  diligence 
in  adapting  and  perfecting  the  same. 

The  report  of  General  Newton,  thus  referred  to,  is  dated 
January  21st,  1867.  It  contains  plans  and  estimates  for 
operations  to  improve  Hell  Gate  for  purposes  of  navigation. 
After  describing  the  results  attained  by  blasting,  by  placing 
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charges  of  powder  in  position  on  the  rocks,  without  the  use 
of  diving  bells  or  submarine  armor,  and  exploding  such 
charges,  the  report  of  General  Kewton  proposes  to  prepare 
the  surface  of  the  rocks  for  ulterior  operations,  by  blowing' 
off  the  sharp  points  and  projections  by  charges  placed  in 
position  by  divers,  until  the  rock  is  reduced  to  a  more  uniform 
surface,  then  to  blast  the  rock  by  introducing  charges  into* 
drill  holes  made  for  the  purpose,  and  to  remove  the  debris  by 
divers.  The  report  then  proceeds :  ^^  The  current,  which  has- 
a  maximum  velocity  of  8.50  miles,  limits  the  time  of  working 
under  water  to  a  little  over  two  hours  per  day,  during  and 
about  the  time  of  slack  water,  and  hence  the  time  and  expense,, 
unless  some  means  of  shielding  the  divers  and  operators- 
from  the  force  of  the  current  can  be  devised,  would  prove 
a  serious  objection.  Even  if  the  persons  using  the  drill  were 
protected  from  the  current,  the  delay  incident  to  this  mode 
of  operations,"  that  is,  drilling  by  divers,  under  water, 
'^  would  be  considerable ;  but,  if  the  drilling  were  conducted 
from  the  surface  of  a  platform  above  the  water,  the  same 
results  would  be  reached  as  on  dry  land.  A  platform  of 
suitable  size,  with  vertical  sliding  supports,  capable  of  being 
raised  or  lowered  through  a  considerable  height,  is  prepared 
and  floated  to  its  position,  supported  on  the  decks  of  two 
scows  or  other  floats,  one  on  each  side.  Arrived  at  the 
place,  the  floats  are  moored,  the  vertical  supports  of  the 
platform  let  down  to  the  bottom,  securely  fastened  to  the 
platform,  and  braced  to  each  other,  if  necessary.  This  opera- 
tion being  done  at  the  top  of  the  tide,  the  scows  are  floated 
away  when  the  water  falls.  The  supports  to  the  platform 
may  be  placed  within  ten  feet  of  each  other,  and  the  weight 
of  the  platform,  to  insure  steadiness  and  stability,  fixed  at  any 
desirable  standard.  The  supports  may  be  lashed  above  and 
below  the  platform  to  other  uprights  placed  for  that  purpose, 
and  may  be  wedged  also,  to  prevent  working.  To  avoid  the 
interference  of  the  currents  with  the  drills,  these  may  be 
made  to  work  in  hollow  iron  cylinders,  reaching  from  the 
platform  to  the  rock.    A  steam  engine,  or  machine  worked 
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T>y  hand,  can  then  be  applied  to  the  drills,  and  the  work 
pushed  regardless  of  the  currents.  To  remove  the  rock 
blasted,  it  will  likewise  be  necessary  to  protect  the  persons  of 
the  divers  from  the  force  of  the  currents,  and  It  is  proposed 
to  do  this  in  the  following  or  similar  mode.  Two  cylindrical 
floats,  of  sufficient  buoyancy,  made  of  boiler  iron,  are  placed 
cay  thirty  feet  from  centre  to  centre.  Towarda  their  ex- 
tremities they  are  inclined  toward  each  other,  until  they  meet, 
forming  one  float,  say  one  hundred  and  sixty  feet  long  and 
forty  wide.  Curtains  of  iron,  extending  along  the  whole 
outer  line  of  the  floats,  are  permanently  fastened,  at  their 
upper  lines,  to  these  floats,  the  lower  end  of  the  curtain  being 
attached  by  falls  to  davits  or  small  derricks  upon  the  floats, 
00  as  to  be  lowered  or  raised  at.  will.  These  curtains  are 
separated  into  lengths  of  about  twenty  feet,  that  each  may  be 
managed  independently  of  the  other.  The  curtains  should 
be  flexible,  and  may  be  made  of  plates  of  iron,  say  one  foot 
wide  and  twenty  long,  connected  with  those  in  contact  by 
hinge  joints.  The  float  being  placed  in  position  and  moored 
securely,  the  curtains,  by  sections,  are  let  down  to  the  bottom, 
their  extra  depth  allowing  an  extent  of  several  plates  to  rest 
tipon  the  rock.  An  interior  space  of  one  hundred  and  sixty 
feet  by  forty  on .  the  bottom  is  thus  protected,  where  the 
divers  can  flll  the  buckets,  which  are  afterwards  raised  and 
emptied  into  scows,  with  valve  bottoms,  lying  alongside. 
The  debris  is  then  towed  away  and  deposited  where  desirable. 
There  is  nothing  in  these  expedients  which  suggests  practical 
difficulties  which  skill  could  not  surmount,  and  confidence  is 
felt  that  these  or  similar  contrivances  can  be  relied  upon  to 
solve  this  problem.  Before  work  is  really  undertaken,  trials 
should  be  made  and  prosecuted  until  a  good  result  is  obtamed. 
There  is  no  doubt  felt  that  the  obstacle  in  the  way,  viz.,  the 
force  of  the  current,  can  be  neutralized,  and  it  remains  only 
to  decide  whether  the  object  is  worth  the  money  it  will  cost, 
a  question  which  it  is  the  privilege  of  others  to  determine. 
*  *  *  Any  reasonable  hope  of  effecting  this  improvement 
depends  upon  the  rejection  of  misty  and  fanciful  schemes, 
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which  cannot  be  brought  within  the  mles  of  ordinary  calcula- 
tion. This  report  has  attempted  one  method  of  solation,  and 
it  is  hoped  many  better  may  be  found.  *  *  *  There  ia 
no  doubt  that  a  BeriouB  and  well  considered  attempt  to  push 
the  work,  will  be  the  means  of  stimulating  mechanical  in- 
ventions suited  to  this  end,  which,  with  the  experience  gained 
from  day  to  day,  will  not  only  expedite  progress,  but  also- 
materially  diminish  the  cost,  especially  in  the  large  item  of 
removing  the  rock." 

In  February,  1868,  Greneral  Jfewton  was  asked  by  the 
War  Department  to  revise  his  former  estimate,  with  a  view 
to  reducing  it,  if  possible,  and  he  was  inquired  of,  whether  a 
much  smaller  sum  than  the  amount  asked  for  the  first  year's 
operations,  $900,000,  "  a  large  part  of  which  was  to  be  ex- 
pended in  costly  machinery,  such  as  current  breakers,  &c.,'^ 
could  not  be  usefully  applied  the  first  year  in  removing,  by 
less  expensive  means,  in  whole  or  in  part,  the  most  dangerous- 
of  the  rocks.  In  reply.  General  Newton,  on  the  11th  of  Feb- 
ruary, 1868,  said,  referring  to  his  report  of  January,  1867 :: 
^*  The  system  adopted  after  much  care,  and  the  reasons  there- 
for, have  been  very  fully  given  in  my  report.  The  particular 
machines  described  by  me  were  not  relied  upon  as  the  sole, 
or  even  the  best,  means  of  effecting  the  object  desired,  as  my 
report  will  show,  but  their  design  was  to  demonstrate  that 
no  insuperable  difficulty  intervened  to  prevent  a  practical 
consummation  of  the  work,  and  to  furnish  data  for  its  esti- 
mate.' One  thing  became  certain,  that  the  boring  should  be 
conducted  from  a  platform  above  water,  but  whether  such 
platform  should  be  supported  upon  tripods,  or  arranged  as 
designed  in  the  report,  was  a  matter  of  small  moment.  It  is 
quite  likely  that  both  systems  can  be  advantageously  em- 
ployed in  the  same  work,  under  different  circumstances. 
*  *  *  It  is  likely  that  the  'current  breakers'  may  be 
dispensed  with,  as  I  have  been  considering  other  means  of 
removing  the  rock  from  the  bottom,  after  blasting." 

The  ideas  thus  developed  by  General  Newton  are  very 
distinct.    The  drilling  is  to  be  conducted  from  the  surface  of 
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a  platform  above  the  water,  and  snch  platform  is  not  to  be  a 
floating  platform,  but  is  to  be  one  rigidly  connected  with  the 
rock  to  be  drilled,  and  supported  by  euch  rock.  It  is  to  be 
substantially  a  platform  drilling  on  dry  land,  with  water  in- 
stead of  air  interposed  between  the  platform  and  the  rock 
drilled,  the  platform  being  rigidly  sustained  by  supports 
from  the  rock  which  is  being  drilled.  Drill  tubes  are  to  ex- 
tend from  the  platform  to  the  rock.  To  protect  divers  while 
removing  the  blasted  rock,  a  space  is  to  be  enclosed  by  a  dam 
or  current  breaker,  which  is  to  be  made  by  letting  down  cur- 
tains of  iron  from  a  float,  the  curtains  being  permanently 
fastened  above  to  the  float,  and  being  raised  and  lowered  by 
attachments  to  their  lower  extremity,  they  being  made  of 
plates  in  sections  one  above  another,  flexible  by  being  hinged 
to  each  other  by  joints.  There  is  no  suggestion  of  fastening 
drill  tubes  to  the  curtains,  or  subjecting  the  operation  of  drill- 
ing to  the  caprice  of  a  floating  structure. 

Lewis  testifies,  that,  having  read  General  Newton's  re- 
ports from  time  to  time,  particularly  the  one  of  1867,  setting 
forth  the  difSculties  of  accomplishing  anything  in  submarine 
drilling  in  strong  currents,  he  turned  his  attention  to  invent- 
ing a  machine  for  that  purpose.  The  patent  sued  on  was 
taken  out  July  28th,  1868.  It  discards  the  idea  of  a  rigid 
platform,  supported  from  the  rock,  to  hold  the  drill  tubes,  but 
adopts  the  idea  of  a  dam  in  sections,  suspended  permanently 
from  a  float,  and  attaches  the  drill  tubes  to  the  dam.  It  is 
in  direct  antagonism  to  the  ideas  developed  by  General  New- 
ton. He  proposed  to  work  from  the  rock,  in  drilling,  so  as 
to  work  as  on  dry  land.  Lewis  proposed  to  work  from  a 
float,  in  drilling.  Newton  proposed  to  use  a  dam  merely  to 
protect  divers  in  removing  blasted  pieces  of  rock,  and,  for 
this  purpose,  a  dam  in  flexible  sections,  deep  enough  to 
lie  on  the  bottom,  could  well  be  suspended  permanently 
from  a  float.  Lewis  proposed  to  suspend  a  sectional  dam 
from  a  float,  and  affix  the  drill  tubes  to  the  dam,  and  sub- 
ject the  drilling  to  the  contingencies  of  the  movements  of 
the  float. 
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Lewis  testifies,  that,  in  the  latter  part  of  July,  or  the  first 
part  of  Angust,  1868,  he  explained  his  invention  to  General 
Kewton,  and  showed  him  photographs  of  the  foar  drawings 
which  now  form  part  of  the  patent,  showing  a  plan  of  the  tel- 
escopic dam,  and  also  showed  him  a  model  of  the  dam  and 
the  adjastable  anchors.  General  Kewton  testifies  that  he 
never  gave  any  directions  to  any  person  to  make  drawings  or 
sketches  from  Lewis'  model,  and  that  no  person,  to  his 
knowledge  or  for  his  use,  made  any  copies  from  any  model  or 
drawing  of  any  invention  of  Lewis'. 

In  August,  1868,  General  Newton,  in  his  official  capacity, 
published  an  advertisement  inviting  proposals  to  be  made  for 
removing  the  Frying  Pan  and  Pot  Rock,  in  Hell  Gate,  with 
bids  stating  separately  the  sum  asked  for  the  removal  of  each, 
and  stating  that  the  contract  would  not  necessarily  be  assigned 
to  the  lowest,  or  to  any,  bidder,  and  that  the  time  which  the 
bidder  proposed  to  consume  in  performing  the  work,  as  well 
as  the  character  of  his  proposed  mode  of  operations,  as  to 
practicability,  would  likewise  be  considered,  in  assigning  the 
contract.  In  response  to  this  advertisement,  the  plaintiffs,  in 
conjunction  with  another  person,  put  in,  in  September,  1868, 
a  proposal  to  remove  each  of  the  rocks  named,  for  a  specified 
sum,  beginning  the  work  April  1st,  1869,  and  finishing  it  in 
seven  months,  if  their  bid  should  be  accepted  on  or  before 
November  Ist,  1868,  but  they  did  not  set  forth  the  character 
of  their  proposed  mode  of  operations. 

On  the  5th  of  January,  1869,  Lewis  obtained  a  patent  for 
an  "improved  subaqueous  drilling  machine."  The  specifica- 
tion of  this  patent  says :  "  This  invention  consists  in  an  appa- 
ratus designed  to  simplify  the  operation  of  drilling  rock  under 
water,  as  described  in  my  present  patent,  whereby  the  ^  teles- 
copic still-water  dam'  is  dispensed  with.  *  *  *  I  have 
already  received  letters  patent  of  the  United  States  for  a 
^  portable  and  adjustable  still-water  dam,'  issued  on  the  28th 
day  of  July,  1868,  and,  having  continued  my  experiments 
upon  subaqueous  drilling  and  blasting  apparatus,  have  come 
to  the  conclusion  that,  for  some  situations,  at  least,  an  appa- 
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ratns  far  less  costly  than  the  subject  of  said  patent  can  be  con- 
6tmcted,  without  detriment  to  the  efficiency  of  the  mechan- 
ism. For  instance,  the  telescopic  dam  described  in  said  pat- 
ent was  designed  mainly  for  the  convenience  of  the  diver, 
enabling  him  to  descend  and  insert  the  charges,  in  all  states 
of  the  tide.  But,  considering  that  not  only  a  row  of  drills 
may  be  substituted  for  one,  but  that  a  number  of  rows  of 
drills  may  be  used  instead  of  a  single  row,  the  present  appli- 
cant has  concluded  that  the  multiplied  rows  more  than  com- 
pensated for  the  absence  of  the  telescopic  dam,  since,  in  the 
place  of  going  down  at  any  state  of  the  tide,  to  insert  one 
row  of  charges,  the  diver  can  descend  at  slack  water,  and  in- 
flert  a  largely  increased  number,  and  all  without  the  costly 
and  comparatively  difficult  to  operate  dam  described  in  the 
patent  aforesaid,  the  tubes  in  the  devices  herewith  submitted 
serving  the  purpose  of  the  dam,  so  far  as  the  protection  of  the 
drills  from  the  force  of  the  current  is  concerned,  the  object  of 
the  whole  apparatus,  as  now  presented,  being  the  performance 
of  the  work  contemplated,  by  greatly  simplified  means,  as 
eompared  with  the  mechanism  patented  as  aforesaid."  The 
general  character  of  the  apparatus  in  the  patent  of  1869  is  a 
raft  or  boat,  from  which  spuds  or  vertical  anchors  are  allowed 
to  slide  downward  until  they  touch  the  bottom.  The  raft  or 
boat  is  then,  by  mechanism,  raised  above  the  water  on  the 
spuds,  and  secured.  Drill  tubes  are  then  let  down  until  they 
rest  on  the  rock.  In  each  tube  is  a  drill,  which  is  allowed  to 
fflnk  to  the  same  depth. 

Lewis  testifies,  that  the  last  interview  he  had  with  General 
I^ewton  respecting  the  use  of  his  invention,  was  in  the  sum- 
mer of  1869,  and  that  at  that  time  he  showed  to  General 
Newton  a  model  of  an  apparatus  with  the  dam  left  off,  and 
embodying  what  is  shown  in  Lewis'  patent  of  1869,  and 
aaked  General  Newton  to  adopt  it. 

CQutracts  had  been  made  for  the  removal  of  some  of  the 
channel  rocks,  and,  on  the  9th  of  June,  1869,  General  New- 
ton made  a  report  to  the  War  Department,  in  which  he  said : 
*^  I  propose,  in  view  of  ultimate  want  of  success  on  the  part  of 
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the  contractor  and  others  in  the  removal  of  the  channel  rocks 
— a  contingency  which  at  least  is  possible — to  construct  a  boat 
and  machine  for  the  Government,  the  boat  to  be  about  120 
feet  long  and  50  feet  beam,  in  the  shape  of  a  scow,  with  a 
deck  two  to  two  and  one-half  feet  thick,  projecting  four  feet 
beyond  theiiuU,  and  furnished  on  the  edge  with  iron  plating, 
say  two  inches  thick.  This  construction,  to  stand  the  shock 
of  collisions,  and  a  well  of  about  80  feet  wide  by  40  feet 
long  in  the  boat,  through  which  to  raise  and  lower  the  caisson 
from  and  to  the  bottom,  constitute  the  features  of  the  boat. 
The  caisson  to  be  constructed  thus."  Then  follows  a  draw- 
ing of  the  caisson,  which  is  represented  as  dome-shaped,  with 
a  conical  funnel  rising  from  its  top.  The  report  proceeds : 
^'  A  caisson  of  the  shape  of  a  frustum  of  a  cone,  to  oppose  the 
same  resistance  to  overthrow,  would  require  to  have  a  base  of 
greater  diameter  in  proportion  to  height — the  above  construc- 
tion being  designed  so  that  the  ultimate  pressure  of  the  water 
running  with  great  velocity,  which  is  normal  to  the  surface^ 
and  falling  within  the  area  of  the  base,  will  not  actually  tend 
to  overthrow  the  machine.  The  drilling  machines  are  sepa- 
rate from  the  caisson,  and  may  be  changed  at  will.  Of  course, 
I  do  not  pretend  to  say  there  is  not  much  yet  to  be  learned, 
but  this  will  never  bo  done  unless  I  set  to  work." 

On  the  19th  of  July,  1869,  General  Newton  filed,  in  the 
Patent  OflSce,  a  caveat,  sworn  to  by  him  on  the  14th  of  July, 
1869,  for  what  he  called  therein  "  improvements  in  the  mode 
of  constructing  a  caisson,  coffer-dam  and  diving  bell,  for  the 
purpose  of  conducting  operations  in  waters  with  rapid  cur- 
rents." It  says :  "  The  invention  consists  in  making  a  cais- 
son, coffer-dam  or  diving  bell  of  the  forms  exhibited  in  figs. 
1,  2,  3  and  4  of  drawing  sent  herewith,  or  of  other  forms  read- 
ily suggested.  The  exterior  surface  may  be  generated  by 
the  revolution  of  a  straight  or  curved  line,  or  a  combination 
of  the  two,  about  one  or  more  axes.  The  point  specially 
claimed  is,  so  to  form  the  surface  of  the  machine,  that  the 
pressure  of  the  current  of  moving  water  upon  it,  being  nec- 
essarily normal  to  the  surface,  shall  so  fall  within  the  base,  as 
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to  hold  the  machine  to  the  bottom,  unaided,  or  only  partially 
aided,  by  the  weight  thereof.  The  machine  can  be  used  to 
create  still  water  within  the  space  inclosed,  in  which  divers 
may  with  facility  work,  or  may  be  used  as  a  diving  bell,  or^ 
finally,  by  closing  the  space  between  the  bottom  of  the  ma- 
chine and  the  bed  of  the  river  or  sheet  of  water,  and  pump- 
ing out,  may  be  used  as  a  coffer-dam.  When  the  bed  is  hard 
and  uneven,  movable  legs,  placed  near  the  bottom  of  the 
machine,  are  let  go  by  the  run,  and  are  kept  to  their  bearings 
by  self-acting  cams.  The  use  of  the  cams  is  not,  however^ 
claimed.'  When  necessary,  or  when  the  depth  of  'water  may 
require  additional  height  to  the  machine,  connection  may  be 
made  with  the  surface  of  the  water  by  a  funnel  or  pipe, 
through  which  to  ascend  or  descend,  or  convey  materials ; 
and  this  funnel  may  be  fixed  to  the  machine  or  detached 
therefrom,  and  capable  of  being  moved  in  or  out  of  place. 
The  short  curbing  represented  on  the  top  of  the  variously 
formed  machines  is  necessary  to  prevent  the  ourrent  shooting 
into  the  inside  and  creating  disturbance  there." 

General  Newton,  with  the  authority  of  the  War  Depart- 
ment, proceeded  to  construct  an  apparatus  embodying  the 
arrangement  set  forth  in  said  caveat  and  in  said  reports, 
namely,  an  iron  dome  to  be  sunk  on  the  rock  to  protect  the 
drills  and  the  divers  from  the  velocity  of  the  current,  and,  al- 
though lowered  and  raised  from  a  boat,  yet  disconnected 
therefrom  and  uncontrolled  thereby,  when  in  position,  and  a 
series  of  drill  tubes  affixed  to  and  within  the  dome,  in  which 
tubes  to  work  the  drills  by  dropping  them  by  their  own 
weight  and  raising  them  by  connection  with  motive  power 
on  the  boat.  The  apparatus  was  first  put  to  experimental  use 
in  November,  1870,  and  was  found  to  work  successfully,  and 
has  since  been  in  constant  use,  effectually  accomplishing  its 
object.  It  is  this  apparatus,  the  use  of  which  is  alleged  to 
infringe  the  plaintiffs'  patent. 

In  General  Newton's  apparatus  the  dome  is  let  down 
through  the  well-hole  in  the  boat.  If  the  bottom  is  uneven, 
legs  or  spuds  around  the  lower  edge  of  the  dome  fall  by 


140  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Oammeyer  v.  Newton. 

gravity  until  they  bear  on  the  bottom  in  such  manner  as  to 
insure  the  horizon tality  of  such  lower  edge,  and  then  are  pre- 
vented from  moving  by  self-acting  cams  which  hold  them  per- 
manently in  place.  The  dome  is  then  detached  from  the 
lowering  apparatus,  and  becomes  a  structure  erected  on  and 
from  the  bottom  of  the  river,  having  no  suspension  from  any 
boat  or  float  above.  The  drill  tubes  are  rigidly  fixed  within 
and  to  the  dome,'  and  the  drills  are  raised  by  lifting  engines 
on  the  boat,  and  dropped  to  their  work  by  their  own  gravity, 
working  truly  and  vertically,  because  of  the  immobility  and 
horizontaKty  of  the  dome.  The  dome  and  the  drill  tubes  are 
unaffected  by  any  motion  in  the  boat,  and,  the  attachments  to 
the  drills  being  by  loose  connections,  the  action  of  the  drills 
is  practically  unaffected  by  such  motion,  within  the  range  to 
which  it  is  limited  by  careful  anchorage  and  by  allowing  suffi- 
cient play  between  the  face  of  the  well-hole  and  the  side  of 
the  funnel  which  projects  up  from  the  centre  of  the  dome. 
The  arrangement  of  General  Newton's  apparatus  is  not  that 
of  the  plaintiffs',  because  the  dome  is  not,  when  in  position 
for  work,  suspended  from  the  float;  and  because,  although 
General  Newton's  dome,  as  originally  constructed,  had  its 
fonnel  capable  of  being  adjusted  at  different  heights,  it  never 
had  its  funnel  self-adjusting  to  varying  depths  of  water ;  and 
because  it  has  no  self-anchors  free  to  slide  at  all  times  while 
the  apparatus  is  in  use,  and  self-adjusting  at  all  times.  In  all 
the  features  heretofore  indicated  as  characterizing  the  plaint- 
iff' arrangement,  and  forming,  according  to  his  first  and 
second  claims,  necessary  features  in  it,  the  apparatus  of 
General  Newton  is  essentially  different,  and  does  not  possess 
such  features.  Nor  does  the  plaintiffs'  apparatus  possess  the 
features  which  make  General  Newton's  apparatus  valuable 
and  successful.  Each  of  them  has  an  enclosure,  and  drill-tubes 
and  drills  within  it.  But  there  the  resemblance  ceases.  The 
structures  start  on  different  theories,  and  are  constructed  on  dif- 
ferent principles.  No  apparatus  such  as  the  plaintiffs'  patent 
shows  has  ever  been  made  or  used.  The  evidence  is  satisfac- 
tory to  show  that  the  plaintiffb'  apparatus  would,  in  use,  be 


JUNE,  18W.  141 


Cftmmejer  v.  Newton. 


entirely  worthless.  In  addition  to  the  suspension  of  their 
apparatas  from  the  float,  and  the  subjection  of  the  dam  and 
of  the  drill  tubes  to  the  movements  of  the  float,  the  mode  of 
anchoring  the  dam  would,  by  the  leverage  of  the  chain  which 
passes  at  a  right  angle  through  an  attachment  to  the  bottom 
section  of  the  dam,  make  it  impossible  to  work  the  drills 
with  useful  effect. 

So  far  as  suspending  an  enclosure  from  a  float,  to  protect 
divers,  is  concerned,  General  Newton  advaneed  the  idea 
before  Lewis  did,  as  has  been  shown.  But  General  !Newton 
never  suggested  that  it  would  answer,  in  practice,  to  attach 
drill  tubes  to  anything  controlled  by  a  float.  As  regarda 
resting  a  structure  under  water  on  legs  e:9:tending  to  the 
bottom,  and  working  drills  through  such  structure,  as  a  guide,, 
that  principle  existed  and  was  successfully  developed  in  the 
drilling  apparatus  shown  to  hav^e  been  used  by  Townsend,  in 
drilling  rocks  in  Boston  harbor,  in  July,  1867.  A  drillnatand 
under  water  was  supported  by  legs  which  rested  on  the  rock» 
The  legs  had  a  sliding  adjustment,  so  as  to  be  fixed  to  suit 
the  uneven  surface  of  rock.  The  drill-stand  consisted  of 
two  horizontal  plates,  about  four  feet  apart,  to  the  lower  one 
of  which  the  legs  were  attached.  The  drills  passed' through 
holes  in  the  two  plates,  which  holes  served  as  guides,  and  the 
drills  fell  by  gravity,  and  were  raised  by  power.  General 
Newton  adopted  the  idea  developed  in  this  Townsend 
apparatus,  of  working  from  the  rock.  By  using  an  enclosure 
to  break  the  force  of  the  current,  and  mining  that  enclosure 
•carry  the  drill-fi^uides,  he  reduced  the  length  of  the  legs,  and 
made  the  structure  more  stable,  and  placed  the  drill-guidea 
near  the  bottom,  and  yet  made  them  rigid,  and  severed  the 
the  apparatus  from  connection  with  a  boat,  and,  by  the  shape 
he  gave  to.  his  enclosure,  he  made  the  force  of  the  current 
aid  in  keeping  the  enclosure  down  to  its  place. 

As  to  third  claim  of  the  plaintiffs'  patent.  General 
Newton's  apparatus  has  no  anchors  connected  with  his  dome 
by  chains  which  also  connect  the  dome  with  the  boat.  This 
is  an  essential  feature  of  the  combination  in  the  third  claim. 
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That  claim  is^  '^  the  combination  of  the  boats,  supports  or 
floats  with  the  dam,  as  above  described,  and  the  arrangement 
of  anchors  to  hold  such  boats  in  position,  in  the  manner  and 
for  the  purposes  described."  In  order  to  make  the  dam  a 
member  of  the  combination,  the  anchors  which  are  connected 
with  the  boat  by  chains  passing  through  eye  bolts  on  the 
bottom  section  of  the  dam,  must  be  included.  Such  an 
arrangement  of  anchors  and  chains  is  inconsistent  with  the 
principle  of  General  Kewton's  apparatus,  but  is  consistent 
with  that  of  Lewis. 

The  fourth  claim  is,  ^Hhe  combination  of  windlasses, 
<^hains,  and  boats  with  the  dam,  as  above  described,  so  that, 
by  the  construction  thereof,  a  series  of  drills  may  be  operated 
within,  and  enclosed  by,  the  dam,  in  the  manner  and  for  the 
purposes  herein  described."  Here,  again.  General  Newton 
has  no  chains  combined  with  his  dome,  nor  does  he  operate  his 
drills  in  the  manner  described  by  Lewis.  Lewis'  drill  guides 
are  connected  below  with  the  bottom  section  of  the  dam,  and 
that  is  connected  with  the  boat  by  chains  and  a  hoisting  appa- 
ratus, and  the  upper  section  of  the  dam  is  fixed  to  the  boat, 
with  the  other  sections  hanging  from  it.  This  determines 
that  the  drills  shall  be  operated  in  reference  to  the  movements 
of  the  boat  On  the  contrary.  General  Newton  operates  his 
drills  in  reference  to  the  immovable  rock. 

The  allegations  of  the  bill,  so  far  as  they  assert  that  Gen- 
eral Newton  proceeded,  in  constructing  his  apparatus,  in  in- 
tentional imitation  of  Lewis,  are  not  sustained,  either  as  to 
the  intention  or  the  imitation.  General  Newton  appears  to 
have  considered  Lewis'  plan,  and  to  have  deliberately  rejected 
it,  and  to  have  proceeded  on  one  directly  opposite.  The  latter 
has  proved  successful.  General  Newton,  in  all  he  has  done, 
that  is  complained  of  in  this  suit,  has  acted  as  an  officer  of 
the  Government,  in  its  service  and  for  its  interest,  judiciously, 
carefully,  and  without  failure.  He  has  not  used  Lewis'  inven- 
tion. He  has  done  nothing  for  his  own  profit.  There  is 
nothing  developed  in  the  evidence  to  warrant  the  suggestions 
contained^  in  one  of  the  arguments  submitted  on  the  part  of 
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the  plaintifEs,  that  General  Newton  put  forth  a  snare  to  entrap 
the  unwary,  by  inviting  Lewis  to  invent  an  apparatus  ;  that 
be  announced  to  Lewis  his  intention  of  taking  and  using  any 
patented  invention  which  it  might  suit'his  purpose  to  use  in 
the  work ;  that  he  did  not  intend  to  waste  any  sentimentality 
on  nice  points  in  relation  to  the  rights  of  patentees,  so  long 
as  his  own  purposes  were  served,  or  to  allow  any  scruples  to 
interfere  with  his  taking  other  people's  property  for  the  ac- 
complishment of  his  own  ends ;  that  the  infringement  com- 
plained of  was  a  matter  of  deliberate  intention  from  the  be- 
ginning ;  that  General  Newton  has  been  robbing  a  poor  man ; 
and  that  the  Court  has  never  hacl  occasion  to  deal  with  a  more 
unscrupulous,  wanton,  and  cruel  infringement.  Some  ideas 
are  found  in  Lewis'  patent,  which,  if  worked  out  in  such  a 
manner  as  to  produce  a  successful  practical  result,  are  valuable 
— ^a  'Current-breaker,  enclosing  the  working  drills,  and  drill- 
guides  near  the  rock,  affixed  to  the  current-breaker.  But 
these  ideas  are  so  hampered  in  construction  as  to  make  the 
<lrill-guides  dependent  on  the  boat.  General  Newton  took 
up,  as  any  inventor  had  a  right  to  do,  the  completed  invention 
of  Lewis,  and,  on  examiiiing  it,  found  that  it  proceeded  on 
an  entirely  wrong  principle,  if  designed  to  accomplish  the 
result  of  having  a  dam  to  act  at  the  same  time  as  a  current- 
breaker  and  a  fixed  support  for  drill-guides  near  the  rock,  and 
he  reorganized  it  on  a  new  principle.  He  took  up  the  appa- 
ratus where  Lewis  left  it,  and  discarded  Lewis'  arrangement. 
These  Views  are  sustained  by  the  experts  for  the  defendants, 
General  Tower  and  Professor  Peck,  and  by  the  other  evidence 
in  the  case. 

A  decree  will  be  entered  dismissing  the  bill,  with  costs. 

George  Criffcrd  and  Thomas  P.  How,^  for  the  plaintiffs. 

Charle9  M.  Keller  and  Henry  E.  Davies^  Jr.,  for  the  de- 
fendants. 
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The  Gilbert  &  Backer  Makufacturino  Company 
Oases  Tirrell.    In  Equity. 

The  chief  feature  of  the  improrement  aet  forth  in  the  letters  patent  granted  to 
J.  F.  Barker  and  C.  N.  Gilbert,  Angoet  Sd,  1869,  for  an  "  improved  i^paratna 
for  carburetting  air/'  is  in  the  placing  of  the  carburetter  under  ground,  in  a 
yault  separate  from  the  building  to  be  lighted,  at  any  desired  or  conyenient 
distance  therefrom,  while  the  power  and  the  motor,  by  means  whereof  atmos- 
pheric air  is  forced  through  pipes  leading  into  the  carburetter,  are  placed  in 
an  apartment  ia  the  building,  or  near  thereto,  conyeniently  accessible,  with  or 
without  a  light,  as  occasion  may  require,  wheneyer,  for  adjusting  the  motiye 
power,  or  the  machinery  thereof,  it  is  desired  to  do  so. 

Such  isolation  of  the  carburetter  ayoids  danger  from  the  explosion  of  the  gas 
which  escapes  from  it,  and  secures  an  eyeo,  regular  supply  of  gas,  from  the 
carburetter,  unaffected  by  changes  of  temperature  aboye  ground,  and  securea 
a  preliminary  condensation  before  the  gas  enters  the  distributing  pipes. 

In  this  yiew,  the  new  arrangement  was  patentable,  and  the  claim,  namely,  "  The 
arrangement  of  the  carburetter  with  a  motor-wheel,  said  wheel  being  driven 
by  a  descending  weight,  or  other  equivalent  mechanical  power,  iqsplied  to 
force  the  air  through  the  carburetter  to  the  burners,  said  carburetter  being 
placed  within  a  yault,  by  itself,  separate  from  the  building  to  be  lighted,  the 
whole  arranged  and  connected  with  pipes  substantially  as  herein  described 
and  set  forth,'*  is  valid. 

The  arrangement  is  not  merely  a  change  in  the  location  of  an  old  device. 

The  vault  described  in  the  patent  has  surrounding  walls,  and  a  removable  open- 
ing above,  but  the  essence  of  the  structure  is  not  changed  by  placing  the  car- 
buretter in  a  cavity  below  the  ground,  and  surrounding  it  with  earth  in  direct 
contact  therewith,  and  making  a  communication,  by  a  pipe  from  above,  with 
the  carburetter. 

(Before  WooDBXxpr,  J.,  Southern  District  of  New  York,  June  10th,  1874.) 

WooDBUFFy  J.  The  bill  herein  is  filed  to  restrain  the  in- 
fringement of  letters  paten);  granted  to  J.  F.  Barker  and  O.N. 
Gilbert,  on  the  3d  August,  1869,  for  an  ^'improved  apparatus 
for  carburetting  air."  By  means  of  this  apparatus  it  is 
claimed  that  gas  is  produced  from  petroleum  and  similar  vola- 
tile oils  employed  for  carburetting  atmospheric  air,  thus  ren- 
dering it  combustible,  light-producing,  and  suitable  for  light- 
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inghonses,  manufactories,  &c.  Neither  the  process,  nor  the 
chief  parts  of  the  apparatus,  are  claimed  to  be  new.  The 
claim  in  the  patent,  which  the  defendant  is  charged  with  in- 
fringing, is  in  these  words :  "  The  arrangement  of  the  car- 
buretter with  a  motor-wheel,  said  wheel  being  driven  by  a 
descending  weight,  or  other  equivalent  mechanical  power, 
applied  to  force  the  air  throifgh  the  carburetter  to  th^  burners, 
said  carburetter  being  placed  within  a  vault,  by  itself,  separate 
from  the  building  to  be  lighted,  the  whole  arranged  and  con- 
nected with  pipes,  substantially  as  herein  "  {i,  e.y  in  the  speci- 
fication) "  described  and  set  forth." 

It  appears,  by  the  proofs,"that,  prior  to  the  invention  of 
the  patentees,  attempts  to  produce  and  bring  into  general  use 
gas  manufactured  by  forcing  atmospheric  air  through  or  in 
contact  with  volatile  oils,  under  such  pressure  that  it  was  suit- 
ably impregnated  or  carburetted,  were  liable  to  two  diffi- 
culties* The  chief  of  these  was,  that,  under  any  already  de- 
vised arrangement,  the  danger  of  explosion,  as  an  incidental 
result  of  the  escape  of  gas  from  the  carburetter,  was  very 
great ;  and  this  not  only ^jper  se,  hindered  its  use,  but  made  it 
difficult  or  impossible  to  procure  insurance  upon  buildings  so 
lighted.  Another  difficulty  lay  in  the  fact,  that,  on  passing 
the  gas  from  the  carburetter  through  the  distributing  pipes, 
whenever  the  temperature  of  the  pipes  was  lower  than  that 
of  the  carburetter,  condensation  occurred,  which  produced  in 
the  pipes  not  an  obstruction  merely,  but  a  highly  inflammable 
liquid,  greatly  inconvenient  and  dangerous.  If  .an  attempt 
.  was  made  to  obviate  these  objections  by  locating  the  appa- 
ratus in  apartments  separate  from  the  building  lighted,  there 
was  a  necessity  to  provide  for  the  changes  of  temperature  in 
our  ever-varying  climate,  which  was  liable  to  cool  the  car- 
buretter to  a  degree  which  made  it  practically  inoperative,  or, 
if  the  apartment  was  artificially  heated,  the  danger  of  explosion 
was  not  avoided. 

I  shall  not  enter  very  fully  or  minutely  into  »  discussion 
of  the  details  of  the  patented  apparatus,  since  most  of  them 
are  confessedly  old.     The  chief  feature  of  the  improvement  is 
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in  tlie  placing  of  the  carburetter  under  ground,  in  a  vault 
separate  from  the  building  to  be  lighted,  at  any  desired  or 
convenient  distance  therefrom,  while  the  power  and  the 
motor,  by  means  whereof  the  atmospheric  air  is  forced  through 
pipes  leading  into  the  carburetter,  are  placed  in  an  apartment 
in  the  building  or  near  thereto,  conveniently  accessible,  with 
or  without  a  light,  as  occasion  may  require,  whenever,  for  ad- 
justing the  motive  power  or  the  machinery  thereof,  it  is  de- 
sired to  do  so.  Such  apartment  being  thus  wholly  separated 
by  walls  or  intermediate  earth,  or  both,  no  gas  from  the  car- 
buretter pervades  it,  and  no  danger  of  explosion  arises.  Be- 
sides this  result,  which  may  be  claimed  to  be  purely  incidental 
and,  perhaps,  not  novel,  because  it  would  result  from  any. 
mere  separation  of  the  two  parts  of  the  apparatus  by  placing 
them  in  different  apartments,  a  most  important  result  is 
effected  in  making  such  separation  practicable,  and,  at  the 
same  time,  providing  an  even,  regular  supply  of  the  gas,  by 
the  carburetter,  unaffected  by  changes  of  temperature  above 
ground,  and  effecting,  also,  a  preliminary  condensation  before 
the  gas  enters  the  distributing  pipes,  which  relieves  the 
operation  of  the  apparatus  from  the  objection  secondly  above- 
named. 

Three  questions  are  hereupon  raised.  "Was  this  new 
arrangement  patentable  ?  Was  it  new,  arid  were  the  patentees 
the  first  inventors?    Does  the  defendant  infringe  ? 

1.  Upon  the  first  question,  it  is  insisted,  that  the  patentees 
merely  ch&nged  the  location  oi  the  carburetter,  and  that  the 
mere  change  in  the  location  of  an  old  device  is  not  patent- 
able. In  Marsh  v.  Dodge  <k  Stevenson  Mfg.  Co,^  (6  Put.  Off. 
Gaa.j  398,  and  6  Fisher^s  Pat  Cases^  562,)  I  had  occasion  to 
say,  that  "  mere  change  of  location  is  not  invention."  But 
it  was  also  held,  that  '*  where  change  of  location  involves  the 
employment  of  new  devices  to  adapt  an  apparatus  for  use  in 
the  new  position,  and  a  beneficial  result  is  produced,  then 
this  location,  in  its  connection  with  such  new  devices — that 
is,  the  means  by  which  the  result  is  produced,  and  not  the 
result  itself-^is  patentable.     And,  where    such    change    of 
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location  brings  into  existence  a  new  combination  of  devices, 
operating,  by  reason  of  such  new  combination,  to  produce  a 
new  and  useful  result)  such  new  combination  is  patentable." 
This  illustrates  the  nature  and  patentable  character  of  the 
arrangement  described  in  the  patent  in  this  case.  By  the 
new  arrangement,  the  patentees  bring  into,  contributory  and 
effective  co-operation  with  a  carburetter,  and  the  machinery 
for  supplying  atmospheric  air  thereto,  the  earth  and  its  even 
temperature  below  the  surface,  and  obtain  protection  from 
the  efflux  of  gas  from  the  carburetter,  and  its  accumulation 
in  the  frequently  visited  location  of  the  motor,  and  from  the 
danger  of  consequent  explosion,  and  also  secure,  by  the 
passage  of  the  gas  from  the  carburetter  through  a  cooler 
medium,  the  preliminary  condensation  which  makes  the  use 
of  the  gas  in  the  building,  and  its  passage  through  the  dis- 
tributing pipes,  safe,  convenient,  and  valuable.  It  is  no 
impeachment  of  the  patent  to  say  that  this  is  only  making 
use  of  the  natural  state  of  the  ground,  or  the  natural  laws 
which,  operating  below  the  surface,  make  such  new  location 
desirable,  as  a  matter  of  mere  judgment.  It  is  more  than 
that.  It  brings  into  conjoint  operation  and  effect  new 
elements,  working  actively,  and  also  operating  passively  to 
produce  the  result,  and  to  produce  the  ultimate  and  final 
result  in   a  better  manner — in   a  manner  which  combines 

m 

safety  with  convenience  and  utility,  as  had  never  before  been 
done.  The  most  important  inventions  ever  made  consist  in 
subordinating  naturid  elements,  or  controlling  natural  laws, 
to  the  production  of  useful  results.  I  cannot  doubt  that  the 
invention  of  the  patentees  was  patentable,  as  truly  so  as  it  is 
abundantly  proved  to  be  greatly  useful  and  valuable. 

2.  The  questions  of  fact — was  this  arrangement  new,  and 
were  the  patentees  the  first  inventors — must  be  answered  in 
the  affirmative.  I  cannot,  in  a  brief  opinion,  review  in  detail 
the  evidence.  I  must  content  myself  with  saying  that,  after 
a  careful  examination  of  the  testimony,  and  attention  to  the 
very  full  arguments  of  the  counsel,  the  conclusion  seems  to 
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me  clear,  that  no  prior  devices  or  arrangement  anticipated  the 
patentees. 

8.  Does  the  defendant'infringe  ?  It  was  but  feebly,  if  at 
all,  insisted,  that,  if  the  arrangement  of  devices  by  the  pat- 
entees was  entitled  to  be  called  invention,  and  was  patentable, 
as  above  explained,  the  defendant  did  not  employ  its  distin- 
gnishing  features  or  characteristics.  The  details  in  the  con- 
struction of  his  carburetter  were  not  precisely  like  those  used 
by  the  complainant,  but  those  specific  features  were  not 
claimed.  The  substantial  operation  of  his  carburetter,  and 
the  mode  of  impregnating  the  atmospheric  air,  are  alike  in 
both.  The  difference  between  the  apparatus  of  the  defendant 
and  that  of  the  patentees,  chiefly  relied  upon,  is,  that,  where&s 
the  latter  make  the  cavity  below  the  ground  a.  vault  having 
surrounding  walls,  the  defendant,  having  inserted  his  carbu- 
retter in  the  cavity,  surround^  it  with  earth  in  direct  contact 
therewith,  and  carries  up  to  the  surface  a  pipe  through  which 
to  replenish  the  carburetter  with  oil,  instead  of  having  a  re- 
movable opening  to  the  vault  below,  employed  by  the  pat- 
entees. The  substance  of  the  invention,  the  defendant  uses. 
The  means  of  its  effective  useful  operation  are  the  same.  The 
even,  moderate  temperature  of  the  earth,  the  underground 
passage  of  the  gas,  and  the  effect  thereof ,  are  alik6  used  in 
both.  The  difference  in  the  construction  of  the  carburetter 
used  by  the  patentees,  as  described  in  the  drawings,  may  make 
a  more  permanent  opening  about  its  sides  desirable,  but  I  can- 
not regard  these  details  as  of  the  substance  of  the  invention. 
The  apparatus  of  the  defendant  does  substantially  operate  by 
the  same  means,  in  the  same  way,  and  to  produce  the  same 
residt.* 

The  complainant  must  have  a  decree  for  an  injunction  and 
account,  in  the  usual  form. 

Edwin  W.  Stoitghton  nnd  WiUiam  Stanley y  for  the  plaintiff. 

Edmund  Wetmore^  for  the  defendant. 
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The  Consolidated  Fruit  Jab  Company 
James  T.  Wbight.    In  Equity. 

The  letters  patent  granted  to  John  L.  Mason,  May  10th,  1870,  for  an  "  improve- 
ment in  fruit  jars,"  are  invalid. 

The  claim  of  such  patent  is  to  a  combination  of  three  elements :  first,  a  shoulder 

to  receive  a  gasket. outside,  and  a  little  below  the  top,  of  the  jar;  second,  a 

cover,  with  a  rim  extending  down  outside  of  the  top,  to  press  upon  the  gasket ; 

third,  a  screw-ring  or  screw-cap,  with  its  screw-threads  operating  upon  those 

*  of  the  jar  below  the  gasket  shoulder. 

MasoA  invented,  in  1809,  a  fruit  jar  containing  such  coipbination,  and  put  sev- 
eral such  jars  into  use,  and  sold  others.  He  did  nothing  towards  applying 
for  a  patent  until  1868.  Meantime,  in  1865,  a  patent  was  issued  for  a  fruit 
jar  containing  the  same  combination,  except  that  the  gasket  was  on  the  top  of 
the  jar,  to  receive  the  pressure  of  the  cover,  instead  of  upon  the  exterior 
shoulder  beneath  the  overlapping  flange  of  such  cover.  Another  patent  was 
issued,  in  1866,  for  a  combination  of  shoulder,  cover  and -screw-ring,  wherein 
the  shoulder  and  cover  were  inside,  and  a  gasket  was  used.  Patents  .were 
issued  in  1861  and  1862  for  jars  with  shoulders,  covers  and  gaskets  outside, 
uid  a  clamp  instead  of  a  screw-ring.  These  inventions  are  disclaimed  by 
Mason,  in  his  specification.  Whether,  under  such  disclaimer,  anything  pat- 
entable remained  which  Mason  could  secure  to  himself,  quere. 

Jars  constructed  like  Mason's  were  put  into  use  by  others  in  1866,  and  were  ex- 
tensiyely  made  and  sold  In  1866  and  1867.    Mason  applied  for  his  patent  in 

.  1868.    No  reason  was  shown  for  the  delay:  Held,  that  Mason  had  abandoned 
his  invention. 

(Before  Woodrutf,  J.,  Southern  District  of  New  York,  June  Uth,  1874.) 

WooDBUFF,  J.  The  bill  is  filed  herein  to  restrain  the 
alleged  infringement  of  a  patent  granted  May  10th,  1870,  to 
John  L.  Mason,  for  an  "  improvement  in  fruit  jars,"  and  by 
assignment  now  held  by  the  complainant.  The  application  of 
Mason  for  the  patent  was  made  on  the  ISth  of  January,  1868. 
In  the  specification,  the  invention  is  said  to  relate  ^'  to  a  new 
and  improved  construction  of  jars  and  other  vessels,  designed 
for  the  preservation  of  fruit  and  other  substances  which  are 
seriously  affected  by  exposure  to  air,  whereby  india  rubber 
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packiog  rings  or  gaskets  can  be  employed,  in  making  tight 
joints,  without  exposing  the  rubber  to  the  contents  of  the  jars  ; 
and  whereby  flat  horizontal  shoulders  formed  outside  of  the 
jars  are  adapted  to  afford  bases  upon  which  to  receive  said 
rubber  packing  ringfe,  upon  the  exterior  of  the  jars,  above  the 
continuous  glass  screw ;  and  whereby  flanged  caps  or  covers 
can  be  used,  the  flanges  of  which  are  adapted  to  fit  over  annu- 
lar ribs  or  flanges  surrounding  the  mouths  of  the  jars ;  and 
whereby  flexible  flanged  screw-rings,  made  of  thin  metal,  are 
adapted  to  confine  the  caps  or  covers  down  firmly  in  place, 
over  the  months  of  the  jars  and  upon  the  said  rubber  packing 
rings  placed  npon  the  said  shoulders  formed  outside  of  the 
jars."  After  a  more  minute  description  and  reference  to  the 
drawings  annexed  to  his  specification,  the  patentee  states  that 
he  claims  "  the  combination,  first,  of  the  shoulder  J,  to  receive 
a  gasket  outside,  and  a  little  below  the  top,  of  the  jar ;  second, 
of  the  cover  B,  with  the  rim  d  extending  down  outside  of  the 
top,  to  press  upon  the  gasket ;  and,  third,  of  the  screw-ring  or 
screw-cap  C,  with  its  screw  threads  operating  upon  those  of 
the  jar  below  the  gasket  shoulder ;  all  substantially  as  above 
set  forth  and  described." 

It  is  to  be  noticed,  that  the  patentee  does  not  claim  either 
of  the  elements  or  parts  of  thiB  combination,  nor  does  the  pat-^ 
ent  purport  to  secure  to  him  the  exclusive  right  to  use  either, 
nor  does  it  secure  to  him  the  special  form  of  either,  but  only 
the  combination  of  the  three.  The  patent,  therefore,  in  no 
wise  hindered  the  use  by  any  one  of  a  cover  having  a  rim  or 
flange  extending  down  outside  of  the  top  of  the  jar,  to  press 
npon  a  gasket,  nor  of  a  shoulder  upon  the  outside  of  the  jar  a 
little  below  the  top,  to  receive  such  gasket,  nor  of  both  of 
these  combined,  provided  the  pressure  was  not  produced  by  a 
screw-ring  whose  threads  operated  upon  threads  in  the  glass 
jar  below  the  gasket ;  and  so  of  any  other  jar  not  combining 
the  three  parts.  The  patent  is  strictly  a  combination  patent, 
in  which  the  parts  are  not  claimed  to  be  new.  Possibly,  this 
criticism  may  have  some  bearing  upon  the  effect  of  certain 
patents  granted  after  the  patentee  is  alleged  to  have  made  hia 
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invention  and  before  he  applied  for  a  patent ;  wliich  patents 
are  for  inventions  which,  in  his  specification,  Mason  expressly 
disclaims.  If  the  effect  of  his  disclaimer,  in  the  very  patent 
on  which  the  suit  is  brought,  left  nothing  of  patentable  inven- 
tion to  be  secured  by  the  patent,  then  it  may  be  wholly  in 
vain,  as  to  any  right  to  be  established  under  the  patent,  that 
the  complainant  proves  that  Mason  invented  the  £*uit.  jar  de- 
scribed, or  all,  any,  or  either  of  the  parts  thereof,  before  such 
patents  were  granted.  For  the  purposes  of  this  suit  the  dis- 
claimers of  the  patentee  must  be  taken  to  concede,  as  to  the 
inventions  disclaimed,  the  right  to  use  the  devices  therein 
shown,  and  all  the  legal'  consequences  of  the  recognition  of 
that  right. 

It  is  not  my  intention  to  discuss  at  much  length  the  proofs 
herein,  or  the  legal  questions  which  may  be  involved.  I  must 
content  myself  with  stating  briefly  my  conclusions. 

1.  The  proofs  show,  that  Mason,  the  patentee,  did  first  in- 
vent a  fruit  jar  containing  the  combination  described  in  the 
patent ;  that  he  made  such  .invention  in  tlje  summer  of  the 
year  1859 ;  and  that  .he  then  completed  such  invention  and 
reduced  it  to  practical  form,  adapted  to  use  and  sale,  as  fully 
as  has  at  any  time  since  been  done. 

2.  The  proofs  show,  that,  at  the  time  last  mentioned,  he 
caused  at  least  two  dozens  of  such  completed  jars  to  be  manu- 
factured j  that  some  of  them  were  put  into  actual  domestic 
use  for  the  keeping  of  preserved  fruits,  and  others  thereof 
were  put  by  the  patentee  on  public  sale,  and  were  sold,  and 
the  proceeds  of  sale  were  received  by  him ;  and  that  such  sale 
was  made  by  the  patentee  for  the  double  purpose. of  "getting 
the  money  "  therefor  and  of  "  trying  them,  to  see  if  they  would 
sell  well." 

3,-  At  the  time  last  aforesaid,  the  said  patentee  contem- 
plated procuring  a  patent  for  his  said  invention ;  and  there  is 
no  aflBrmative  evidence  that  he  ever  relinquished  that  pur- ' 
pose,  except  that,  for  the  period  of  more  than  nine  years 
thereafter,  he  did  nothing  towards  the  execution  of  such  a 
purpose.    lie  suffered  the  moulds  which  he  procured  for  the 


152  SOUTHERN   DISTRICT  OF  NEW  TORK, 

The  Consolidated  Fruit  Jar  Company  v.  Wright. 

original  making  of  such  jars  to  remain  unused  at  the  glass 
factory,  (where  his  jars  had  been  blown  and  formed,)  without 
claiming  them,  and  the  proprietors,  (in  1867,)  after  eight 
years,  not  knowing  where  to  find  the  patentee,  sold  them,  be- 
cause not  able  to  pay  storage  upon  them ;  and  nothing  more 
was  done  in  the  matter  of  manufacturing  such  jars,  by  the 
patentee,  down  to  the  time  of  his  said  application  for  a  patent 
on  the  15th  of  January,  1868. 

4.  In  the  mean  time,  Gillender  and  Bennett  invented,  and, 
in  1866,  patented,  a  fruit  jar  having  a  shoulder  on  the  outside, 
a  little  below  the  top  of  the  jar ;  a  cover,  flanged,  overlapping 
the  top  of  the  jar,  and  extending  downward,  outside  of  the 
top ;  and  a  screw-ring  with  screw  threads  operating  upon  those 
of  the  jar  below  the  shoulder — thus  combining  the  devices  be- 
fore described,  in  the  very  terms  of  the  claim  of  the  patent  of 
Mason,  with  the  single  difference,  that  the  gasket  was  to  be 
placed  on  the  top  of  the  jar,  to  receive  the  pressure  of  the 
cover,  instead  of  upon  the  exterior  shoulder  beneath  the  over- 
lapping flange  of  such  cover. .  • 

Charles  Imlay  also  invented,  and,  in  1865,  patented,  a  jar 
wherein  the  shoulder  or  seat  of  the  gasket  was  inside  the 
mouth  of  the  jar,  a  little  below  the  top,  with  a  cover  dropping 
within  the  month,  with  an  annular  notch  or  groove  to  con- 
tain or  embrace  the  gasket  resting  on  the  shoulder,  and  having 
the  like  screw-ring  to  press  the  cover  down  upon  the  gasket, 
to  make  the  jar  air  tight.  These  the  patentee  recognizes  in 
his  speciflcation,  and  disclaims  as  not  within  his  claim. 

Not  only  so,  Gilbert,  in  1861,  and  Otterson,  in  1862,  had 
invented,  and  th6y  had  respectively  patented,  jars  having  the 
shoulder  to  receive  the  gasket  outside  and  a  little  below  the 
top  of  the  JAr,  and  a  cover  with  a  flange  or  rim  overlapping 
{he  top  of  the  jar,  and  extending  down  outside  of  the  top,  to 
press  upon  the  gasket.  Their  mode  of  giving  pressure  to  the 
top,  to  hold  it  firmly  down  upon  the  gasket,  was  a  species  of 
clamp,  and  not  the  screw-ring  used  by  Gillender  and  Bennett 
and  by  Imlay.  These  also  the  pa.tentee  recognizes  in*  his 
specification,  and  disclaims  as  not  within  his  invention.   What, 
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then,  was  there  remaining  to  be  the  subject  of  a  patent  I  Cer- 
tainly, not  the  placing  of  the  rubber  gasket  on  a  shoulder  out- 
side of  the,  jar ;  not  the  flanged  cover  to  embrace  the  top  of 
the  jar  and. extend  down  upon  the  gasket ;  not  both  of  these 
combined.  These  were  devices  which,  either  separately  or 
combined,  he  disclaimed.  But  there  was  another  device 
equally  adapted  to  be  used  with  these,  and  without  any  ad- 
ditional device  or  change  in  its  construction — the  screw-ring 
©f  Imlay  and  of  Gillender  and  Bennett.  Ad*d  the  screw-ring 
and  screw  thread  of  the  last  named  two  patentees,  and  all 
that  Mason's  patent  claims  is  effected.  Is. not  this  simply  tmd 
only  the  putting  of  the  screw  device  to  a  new  use,  without 
alteration  and  without  any  new  result, — ^a  mere  exercise  of 
judgment  in  the'  choice  between  two  or  more  known  devices 
for  pressing  the  cover  down  upon  the  packing  or  gasket? 
There  is  grave  doubt  whether,  under  circumstances  such  as  I 
have  stated,  the  patent  describes  and  claims  anything  which, 
under  the  disclaimers  in  the  specification,  was  of  patentable 
invention;  and,  if  not,  then,  in  this  suit,  and  under  this 
ipatent,  it  would  avail  nothing  if  the  complainant  had  proved 
that  Mason  was,  in  fact,  the  first  inventor  of  the  several  devices 
named  in  it^  and  had  neither  done  nor  omitted  anything  affect- 
ing his  right  to  have  had  a  patent  therefor  instead  of  the 
patent  which  he  received. 

5.  But  this  is  not  all.  Besides  the  jars  of  Gillender  and 
Bennett,  and  of  Imlay,  made  and  patented  before  the  appli- 
cation of  Maso^i  for  this  patent,  there  were,  in  the  year  1866, 
in  the  possession  of  Imlay,  in  actual  domestic  use,  several 
jars  of  the  construction  described  in  Mason's  patent,  and  of 
the  construction  now  claimed  to  infringe  that  patent.  Imlay 
were  in  the  business  of  devising  and  constructing  fruit  jars, . 
and  in  that  year  had  taken  out  one  patent  for  a  fruit  jar, 
alcove  referred  to.  It  is  not  distinctly  and  in  terms  proved 
that  he  made  those  jars  like  the  patented  invention,  which 
were  in  use  in  his  family.  Nor  is  it  proved  how  otherwise 
they  were  made.  Whoever  made  them,  ther  fact  is  another 
circumstance,  added  to  the  manufacture  and  sale  by  the  said 
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Mason  in  1859,  bearing  on  the  allegation  that  the  patented 
invention  was  on  public  sale  and  in  use  more  than  two  years 
before  the  application  for  the  patent  now  sued  upon. 

6.  And,  still  further,  it  is  shown  that,  in  the  spring  of 
1866,  negotiations  were  entered  into  between  Imlay  and  S.  B. 
Rowley,  for  the  manufacture  of  just  such  jars,  (Rowley  being 
the  assignee  of  one  or  more  of  the  said  previous  patents,) 
combining  the  devices  as  now  claimed  in  the  Mason  patent ; 
that  on  the  7th 'of  March,  1866,  Imlay  licensed  Rowley  to  use 
the  devices  mentioned  in  his  patent  and  the  Otterson  patent, 
then  held  by  Imlay,  and,  by  agreement  of  the  same  date,  the 
terms  upon  which  the  business  was  to  be  carried  on  were 
fixed  between  them ;  and  that  thence  onward,  in  concert  with 
Imky,  (who  produced  to  him  such  a  jar  as  a  sample,)  Rowley 
procured  moidds  to  be  made,  and  manufactured  extensively, 
and  put  upon  public  sale,  among  other  jars,  the  jars  contain- 
ing the  combination  in  question,  (being  the  jars  now  alleged 
to  infringe  the  patent  thereafter  granted  to  Mason,)  such  jars 
being  the  Otterson  jar,  with  the  screw-ring  theretofore  used 
by  Imlay  transferred  thereto,  as  -above  already  stated,  the 
^ame  being  called  and  known  as  the  Hero  jar.  These  jars 
were  extensively  advertised,  and  it  is  proved  that,  in  thQ  year 
1866,  Rowley  sold  of  such 'jars  about  "  X50  to  200  gross,"  hav- 
ing covers  of  glass,  and  a  large  number  having  covers  of  metal 
applied  in  the  same  manner;  and  it  is  testified,  by  his  agent 
or  clerk,  without  Qontradiction,  that,  prior  to  1868,  he  had 
sold  several  thousand  gross  of  such  jars.  The  jara  sold  by  the 
present  defendant,  and  claimed  to  infringe  the  patent  applied 
for  by  Mason  in  1868,  were  purchased  by  him  from  Rowley, 
and  this  suit  is  defended  by  Rowley,  in  vindication  of  his 
right  to  make  and  sell  such  jars. 

7.  LTpon  these  facts,  my  conclusion  is,  that  the  alleged  in- 
vention, if  otherwise  patentable,  had  been  in  "public  use" 
and  "on  sale,  with  the  knowledge  of  the  i^iventor,"  so  as  to 
deprive  him  of  the  right  to  a  patent  therefor. 

8.  The  acts  and  neglect  of  Mason,  the  patentee,  amounted 
to  an  abandonment  of  the  supposed  invention,  and  of  all  claim 
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to  a  patent  therefor.    It  was  not  until  after  the  several  patents 
above  specified  had  been  obtained  by  others,  and  after  Row- 
ley, in  concert  with  Imlay,  had  engaged  largely  in  the  manu- 
facture, and  they  had  been  for  very  nearly  two  years  exten- 
sively sold,  that  Mason,  nine  years  after  his  alleged  invention, 
comes  forward  to  claim  the  exclusive  right  to  make  such  jars. 
If  he  originally  might  have  claimed  it,  he  had  slept  too  long. 
He  had  abandoned  the  manufacture.      His  instraments  of 
manufacture  were  lost,  or  had  passed  from  his  possession  and 
control,  without  an  effort  to  reclaim  them.     Others  having  no 
connection  with  him  ^ad  produced  and  given  to  the  public 
the  benefit  of  the  device  he  now  seeks  to  claim,  and  had  de- 
voted their  time  and  capital  to  its  production  and  its  sale. 
There  was  no  reason  for  this  delay,  if  Mason  entertained  any 
purpose  to  pursue  the  invention  or  patent  it.    He  had  abund- 
ant means  for  the  purpose.    He  actually  applied  for  and  re- 
ceived another  patent.    He  apparently  applied  himself  to  a 
totally  different  subject,  so  as  to  indicate,  that,  for  some  rea- 
son, he  did  not  regard  the  device  worthy  of  further  attention, 
until  either  the  ingenuity  or  skill,  judgment  and  capital  of 
others,  applied  to  the  manufacture  and  sale,  suggested  to  him 
that  the  alleged  invention  had  value.     The  remarks  of  Judge 
Fisher,  of  the  Supreme. Court  of  the  District  of  Columbia,  in 
his  opinion:  in  the  matter  of  the  interference  between  the  ap- 
plications of  Rowley  and  Mason,  (put  in  evidence  by  the  com- 
plainant,) are  forcible  and  apt  to  this  view  of  Mason's  rights, 
especially  as  against  Rowley,  who,  it  seems,  defends  this  suit. 
The  authorities  which  he  cites  are  to  thelike  purport.  {Adams 
V.  JoneSy  1  Fuhei'^%  Pat.  Casea^  527 ;  White  v.  Allen^  2  7e?., 
440 ;   Sayles  v.  B,  B.  Co.y  Id.,  523 ;   Ransom  v.  Mayor^  1 
7<f.,  253.)    As  well  on  the  ground  of  abandonment  as  on  the 
ground  of  unnecessary  delay  and  neglect,  until  Rowley,  or 
Rowley  and  Imlay,  had  produced  and  put  the  alleged  inven- 
tion into  extensive  use  and  on  sale,  for  nearly  two  years,  ex- 
pending their  time,  industry,  skill  and  capital,  the  patent  to 
Mason  must  be  regarded  as  invalid. 

Nor,  in  my  opinion,  is  it  material  to  inquire  whether  Ma- 
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son  or  Rowley  did  or  could  have  obtained  a  patent  for  the 
combination  in  question.  If  an  inventor,  without  Bubstantial 
reason  or  excuse,  abandons  the  use  of  his  invention,  and  for 
nine  years  sleeips  on  his  rights,  and  in  the  mean  time  others,  in 
good  faith,  employ  their  industry,  skill  and  money  in  produc- 
ing the  same*  thing,  and  give  the  public  the  benefit  thereof, 
putting  it  into  extensive  use  and  on  sale,  such  a  state  of  facts 
not  only  warrants  the  inference  of  abandonment'  by  the  first 
inventor,  but  it  also  creates,  as  between  him  and  the  others, 
the  same  equity  as  would  arise  if  such  others  had  gone  further 
and  taken  out  a  patent.  Whether  the  device  be  patented,  or 
has  **gone  into  use  without  a  patent,"  should  make  no  difler- 
ence.  {Kendall  v.  Winsar^  21  How.^  822.)  This  is  not  be- 
cause lapse  of  time,  per  se^  deprives  an  inventor  of  his  right, 
but  because  the  circumstances  giving  character  to  the  delay 
indicate  abandonment ;  and  also  because  the  intervening  rights 
of  others  make  it  inequitable  that  he  should  thereafter  be  per- 
mitted to  assert  any  such  exclusive  title  to  the  invention.  • 
The  bill  must  be  dismissed,  with  costs. 

John  H,  B.  Latrdbe   and  Andrew  J,   Todd^  for    the 
plaintiff. 

George  Giford^  for  the  defendant. 


LuTHEB  C.  Clark  and  others  ve.  Joshua  F.  Bailey. 
Frank  Work  and  othees  v8,  Joshua  F.  Bailet. 

"WJiether  the  mere  business  of  buying,  carrying  and  selling  stocks  for  others, 
on  the  deposit  of  money  or  property  as  •  "margin"  for  their  security,  would 
come  within  the  definition  in  the  '79th  section  of  the  Act  of  June  80th,  1864, 
(18. CT.  8,  Stat,  at  Large,  261,)  as  originally  enacted,  and  as  amended  by  the 
9th  section  of  the  Act  of  July  13th,  1866,  (14  Id.,  116,)  describing  ''bankers," 
guere. 
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Section  1 10  of  the  said  Act  of  June  80th,  1864,  (18  Id.,  211,)  as  amended  by  th& 
9th  section  of  the  said  Act  of  July  18th,  1866,  (14  Jd,  186,)  declaring  that 
there  shall  be  levied,  collected  and  paid  "a'tax  of  one  twenty-fourth  of  one 
per  eenhtm,  each  month,  •  *  •  upon  the  capital  of  any  bank,  association, 
company  or  corporation,  and  on  the  capital  employed  by  any  person  in  the 
bnsinees  of  bankings  beyond  the  average  amount  invested  in  United  States 
bonds,"  does  not  authorize  or  justify  the  levy  or  collection  of  a  tax  of  one 
twenty-fourth  of  one  per  eefUum  upon  money  borrowed,  in  the  ordinary  coarse 
of  business;  by  a  copartnership  firm  engaged  In  the  business  of  banking. 

A  tax  of  one  twenty-fourth  of  one  per  eetUu^  each  month,  upon  the  average 
amount  of  the  deposits  of  money  subject  to  payment  by  check  or  draft,  is  levi- 
able and  ooUectable,  under  said  section  110,  even  though  interest  at  an  agreed 
rate  is  allowed  and  paid  on  such  deposits. 

But,  securities  or  money  left  as  a  pledge,  for  indemnity,  to  save  the  pledgee  from 
loss  on  purchasing  or  selling  stocks  for  his  customer^  are  not  "  deposits  of 
money  subject  to  payment  by  check  or  draft." 

(Before  WoonnvFF,  J.,  Southern  District  of  New  York,  June  16th,  1874.) 

WooDBtTFF,  J.  1.  I  am  of  opinion,  that,  at  the  respective 
timee  when  the  taxes  were  imposed  and  collected,  for  recover- 
ing back  which  the  plaintiffs  in  the  first  above  named  action 
bring  their  suit,  they  were  bankers  doing  business  as  such, 
within  the  definition  given  in  the  Acts  of  Congress  of  June 
3(Hh,  1864,  and  July  13th,  1866  (13  U.  S.  Stat,  at  Large^  251, 
§  79  ;  14  /t?.,115,  svbdi/o.  1.)  Besides  their  business  of  pur- 
chasing stocks,  advancing  money  therefor,  and,  in  the  lan- 
guage of  those  engaged  in  such  business,  ^'  carrying  them  on 
a  margin,"  they  had  "  a  place  of  business  where  credits  were 
opened  by  the  deposit  of  money  *  *  subject  to  be  paid 
upon  draft,  check,  or  order."    . 

Whether  the  mere  business  of  buying,  carrying,  and  sell- 
ing stocks  for  others,  on  thie  deposit  of  money  or  property  as 
a  "  margin"  for  their  security,  would  come  within-  the  definition 
in  the  statute  describing  "  bankers,"  ^nd,  therefore,  whether 
the  plaintiffs  in  the  second  above  suit  are  or  are  not  bankers, 
the  conclusion  I  have  formed  on  the  point  next  to  be  stated  ren- 
ders it  unnecessary  to  determine.    They  did  no  other  business. 

2.  I  am  of  opinion  that  the  terms  of  section  110  of  the 
Act  of  June  30th,  1864,  as  amended  by  the  9th  section  of  the 
Act  of  July  13th,  1866,  (13  U,  S.  Stat,  at  Zarge^  277 ;  14  /</., 
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136,)  declaring  that  there  shill  be  levied,  collected,  and  paid 
*^  a  tax  of  one  twenty-fourth  of  one  per  centum^  each  month, 
*  *  upon  the  capital  of  any  bank,  association,  company, 
or  corporation,  and  on  the  capital  employed  by  any  person  in 
the  business  of  banking,  beyond  the  average  amount  invested 
in  United  States  bonds,"  do  not  authorize  nor  justify  the 
levy  Or  collection  of  a  tax  of  one  twenty-fourth  of  one  per 
cervtum  upon  money  borrowed,  in  the  ordinary  course  of 
business,  by  a  copartnership  firm  engaged  in  the  business  of 
banking. 

The  term  "  capital,"  in  the  statute,  has  its  ordinary  sig- 
nification, as  universally  used  in  trade,  commerce,  manufac- 
turipg,  and  other  specific  business.  It  is  that  stock  in  trade 
^hich,  irrespective  of  particular  transactions  or  dealings,  con- 
stitutes" the  basis  of  credit,,  or  the  fund  belonging  to  the 
person,  invested  in  the  business.  It  is  money  or  property 
appropriated  to  the  purposes  of  the  business  of  a  person  or 
firm,  analogous  to  the  capital  in  a  corporation,  derived  or  de- 
rivable from  the  contribution  of  stockholders,  and  denominated 
*'  capital  stock." 

Under  the  Act  of  June  30th,  1864,  there  was  some  uncer- 
tainty in  the  application  of  the  terms  used,  when  applied  to  a 
mere  individual  or  firm.  By  the  110th  section  of  that  Act, 
(13  U.  S.  Siat  at  Large^  277,)  the  tax  was  directed  to  be 
levied,  each  month,  "  upon  the  average  amount  of  the  capital 
of  any  bank,  association,  company,  or  corporation,  or  person, 
engaged  in  the  business  of  banking,  beyond  the  amount  in- 
vested in  United  States  bonds."  When  a  person  was  found 
engaged  in  the  business  of  banking,  it  was  not  clear  that,  as 
he  answered  the  description  in  the  statute,  the  tax  was  not  to 
be  levied  on  all  of  his  capital,  however  invested  or  employed. 
The  same  individual  or  firm  might  be  engaged  in  the  business 
of  banking,  and,  at  the  same  time,  have  capital  employed  in 
manufacturing  or  otherwise.  In  a  comprehensive  sense,  his 
or  their  capital  would  embrace  all,  and  it  might,  perhaps,  not 
be  permitted  to  hold  that  the  capital  io  be  taxed  was,  under 
that  statute,  only  such  part  of  his  capital  as  was  employed  in 
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banking.  The  Act  of  1866  removed  this  doubt.  Where  an 
individual  or  firm  appropriated  a  portion  of  his  or  their  cap- 
ital to  manufacturing  or  other  distinct  business,  and  another 
portion  to  the  business  of  banking,  this  statute  of  1866  made 
a  discrimination,  and  confined  the  tax  to  the  latter.  So,  it 
might  often  be  true  of  an  individual,  that,  in  reliance  upon 
his  known  wealth,  he  commenced  and  carried  on  a  large  busi- 
ness as  a  banker,  when  the  largest  portion  of  that  wealth  was 
invested  in  real  estate.  In  popular  sense,  such  a  man  is  called^ 
H  "  capitalist,"  defined  to  be  "  usually  a  man  of  large  prop- 
erty, which  is  or  may  be  employed  in  business."  Under  the 
Act  of  1864,  what  was  the  "  capital "  of  such  a  person  ?  It  was 
not  easy  to  say,  unless,  by  construction,  it  was  held  to  mean, 
what  the  Act  of  1866  makes  it  mean,  the  capital  -employed 
in  the  business  of  banking,  i. «.,  such  portion  of  his  wealth 
as  he  might,  either  at  the  beginning,  or  from  time  to  time, 
withdraw  from  other  investment  or  other  uses,  and  employ, 
either  in  the  form  of  money  or  securities  or  property,  for 
the  carrying  pn  of  his  business  as  a  banker. 

In  the  case  of  a  copartnership,  the  ipeaning  of  the  term 
"  capital "  is  very  closely  analogous  to  the  same  term  applied  to 
a  corporation.  It  is  the  capital  stock,  or  stock  in  trade.  It* 
*i8  the  basis  of  the  joint  adventures — the  contribution  of  the 
several  copartners — a  ground  upon  which,  in  general,  distri- 
bution of  profits  proceeds,  in  whole  or  in  part. 

The  plaintiffs  in  each  of  these  cases  are  a  copartnership 
firm,  having  a  capital  contributed,  in  money  or  property,  to 
the  uses  of  the  joint  business.  In  a  supposable  case,  such 
capital  may  not  be  limited  to  the  original  contribution,  nor 
even  to  any  definite  sum  named  in  articles  of  copartnership, 
but  may  include  successive  further  contributions  or  advances 
by  the  partners  for  the  purposes  of  such  business.  On  that 
po'ssible  case,  it  is,  however,  not  material  to-  dwell,  as  noth- 
ing in  these  cases  raises  such  a  question.  It  is  suggested  in 
order  to  avoid  a  different  inference  from  \7hat  it  is  intended 
'  to  hold.  So,  also,  in  a  supposable  case,  the  capital  of  a  firm 
may  consist,  in  part,  or  even  in  w^hole,  of  money  or  property 
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borrowed  to  be  employed  as  capital,  as  the  basis  of  the  finan- 
cial reputation  and  credit  of  a  firm,  and,  as  between  the  lender 
and  the  creditors  of  the  firm,  to  be  at  the  risk  of  the  business. 
No  doubt,  a  member  of  a  copartnership  often  borrows  a 
portion,  and  sometimes  the  whole,  of  his  contribution  to  the 
capital  stock,  from  personal  friends.  It  may  be  lent  for  the 
very  purpose  of  Such  contribution,  and  so  become,  in  every 
sense,  a  part  of  th^  capital  or.  stock  in  trade.  No  doubt,  all 
of  the  members  of  a  copartnership,  and  even  the  firm  in*  its 
joint  capacity,  may  procure  such  special  advances,  to  be 
placed,  as  between  the  lenders  and  the  copartnership  cred- 
itors, at  the  risk  of  the  business,  as  the  basis  of  copartnership 
credit,  and  to  constitute  the  fund  to  which  ciaeditors  may  look 
as  their  security,  before  the  lender  is  permitted  to  \frithdraw 
it.  This  suggestion  is  also  made  in  order  to  exclude  the  con- 
trary inference,  and  not  because  any  such  state  of  facts  exists 
in  these  cases. 

It  is  not  according  to  the  ordinary  use  of  language,  and, 
as  I  think,  not  according  to  any  proper  use  of  language,  to 
say,  of  a  mercantile  firm,  that  every  discount  which  they  pro- 
cure at  bank  is  so  much  added  to  their  capital;  and^yet,  if 
they  buy  goods  with  the  proceeds,  they  use  such  proceeds  in 
their  business.  It  would  not  satisfy  the  demands  of  common  • 
honesty,  if  a  man,  engaged  in  business  of  any  kind,  being 
asked  the  amount  of  capital  employed  in  his  business,  should 
include  in  his  reply  all  the  sums  which,  in  the  conduct  of  his 
business,  he  had  borrowed  and  had  not  yet  repaid.  When 
the  debts  of  a  copartnership  are  paid,  what  remains  is  capital, 
or  capital  and  profits,  as  the  case  may  be. 

The  argument  in  support  of  the  tax  on  moliey  borrowed 
in  the  ordinary  course  of  the  business,  assumes  that  ^^  capital 
employed  by  any  person  in  the  business "  means  precisely 
what  "  the  money  or  property  employed  by  any  person  in  the 
business  "  would  mean,  and  so  it  includes  all  money,  however 
derived.  This  beffs  the  whole  question.  It  deprives  the 
word  *'  capital "  oi  any  distinctive  meaning.  It  withdraws  it  ♦ 
from  its  intimate  association  with  the  other  part  of  the  sen- 
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tence,  and  the  meaning  of  the  same  word,  "  capital "  there 
applied  to  an  association  or  company.  It  overlooks  the  con- 
aideration,  that  no  reason  exists  why  a  copartnership  should 
pay  this  tax  on  borrowed  money,  when  an  association  or  com- 
pany, (not  necessarily  incorporated,)  in  any  other  form,  should 
not.  It  would  give  to  the  term  "  capital "  sl  new  and  unusual 
meaning.  It  would  make  every  bank  discount  an  addition  to 
capital.  The  statute  does  not  so  read.  It  would  have  been 
easy,  very  easy,  to  say  so  in  terms,  if  Congress  had  so  intended. 

It  is  not  an  insignificant  circumstance,  that,  by  the  Act  of 
June  6th,  1872,  (17  U.  S.  Stat,  at  Large^  256,)  Congress  ex- 
pressly enacted,  that  the  words  "  capital  employed,"  in  said 
110th  section,  "  shall  not  include  moneys  borrowed  or  received 
from  day  to  day,  in  the  usual  course  of  business,  from  any 
person  not  a  partner  of,  or  interested  in,  the  said  bank,  asso- 
ciation, or  firm."  It  is  possible  to  say  that  this  statute 
changed  the  law.  But  it  seems  to  me  that  the  language  is 
better  adapted  to  declare  the  construction  and  meaning  of  the 
law.  It  wbuld  have  been  easy  and  appropriate,  if  that  alone 
was  the  design,  to  say  that  hereafter  money  so  borrowed  shall 
not  be  liable  to  the  tax.  My  opinion,  that  the  terms  employed 
did  not  include  money  so  borrowed,  renders  it  unnecessary  to 
do  more  than  say  that  this  further  enactment  is  not  inconsist- 
ent with  that  view,  and  may  well  have  been  passed  in  order 
to  remove  any  doubt  theretofore  entertained  on  the  subject. 

1  have  not  overlooked  the  suggestion  in  behalf  of  the  de- 
fendant, that  this  construction  of  the  statute  enables  persons 
having  a  very  small  capital  to  carry  on  a  very  .large  business 
of  the  kind  now  in  question — buying  stocks  on  commission, 
"  carrying  "  them,  by  borrowing  thereon  the  amount  required 
to  pay  for  them,  and  selling  tbem  when  directed  by  the  cus- 
tomer, and  paying  the  loan  without  paying  the  specified  tax 
on  the  money  used  for  the  purpose.  This  may  be  so.  I  do 
not  know  how  large  a  capital  may  be  necessary  to  the  estab- 
lishment of  such  a  financial  credit  as  will  secure  to  a  person 
or  a  firm  a  large  patronage  from  stock  dealers  or  speculators. 
But  the  answer  is,  that  the  statute  does  not  declare  money 
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borrowed  for  the  purposes  of  the  ordinary  and  daily  conduct 
of  the  business,  taxable.  Had  it  been  intended  to  tax  such 
money,  it  was  easy  to  say  so.  If  the  evil  urged  required 
remedy,  it  was  easy  to  correct  it,  and  it  was  for  the  Legisla- 
ture to  correct,  and  it  is  not  for  the  Courts  to  give  a  forced 
and  unnatnral  meaning  to  language,  for  that  purpose. 

The  result  of  these  considerations  is,  that  the  tax  levied 
and  collected  from  these  plaintiffs  in  both  cases  was  illegal, 
and  the  necessary  preliminary  proceedings,  protest,  appeal, 
and  suit  in  due  season,  having,  as  admitted,  been  taken  by 
them,  they  are  entitled  to  recover. 

3.  As  to  the  firm  of  Clark,  Dodge  &  Company,  the 
plaintiffs  in  the  first  of  the  above  named  cases,  I  am  of 
opinion  that  they  were  liable  to  the  tax  levied  and  collected, 
each  month,  upon  the  average  amount  of  the  deposits  of 
money  subject  to  payment  by  check  or  draft.  That  they  re- 
ceived such  deposits  in  their  business  is  distinctly  proved,  and 
the  amounts  are  shown,  entirely  distinct  from  moneys  bor- 
rowed, in  the  statements  put  in  evidence.  The  circumstance 
that  they  allowed  and  paid  their  depositors  interest,  at  some 
agreed  rate,  does  not  affect  this  question.  The  same  is  done 
in  favor  of  depositors  by  very  many  duly  incorporated  banks 
in  this  city  and  elsewhere.  But,  securities  or  money  left 
with  either  of  the  above  plaintiffs  as  a  pledge  for  their  in- 
demnity, to  save  them  from  loss  on  purchasing  or  selling 
stocks  for  the  customer,  are  not  of  this  character.  They  are 
not  "  moneys  subject  to  payment  by  check  or  draft,"  in  any 
just  sense  of  those  terms,  as  applied  to  moneys  deposited  with 
a  bank  or  banker. 

Judgments  in  these  cases  must  be  entered  for  the  pl&in tiffs, 
in  conformity  with  this  opinion.  The  amounts  are  mere  mat- 
ters of  computation,  from  the  statements  of  the  taxes  paid, 
admitted  and  used  on  the  trial.  If  the  parties  do  not  agree 
on  the  computation,  I  will  settle  the  amount  on  entering  the 
judgment  herein. 

John  E.  Burrillj  for  the  plaintiffs. 

George  Blissy  {District  Attorney^  for  the  defendant. 
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JOHK   SkDGWICK;    as    ASSIGNEE  IN   BANKRUPTCY  OF  JaMES   K. 

Place  and  James  D.  Sparkman 
James  K.  Place  and  others.    In  Equity. 

• 

Certain  property  settled  by  a  member  of  a  copartnership  firm  on  his  wife,  held 
to  hare  been  his  indiyidnal  property  and  not  the  property  of  the  firm. 

&ach  settlement  held  to  hare  been  made  in  fraud  of  creditors  and  to  be  void  aj 
against  the  as^nee  in  bankruptcy  of  the  settjor. 

The  settlement  consisted  in  purchasing  a  lease  of  land  in  the  city  of  New  York, 
and  erecting  a  house  on  the  land,  as  a  family  residence,  and  furnishing  the 
hrmse  with  household  furniture,  the  expenditures  running  through  a  period  of 
over  two  years. 

The  pecuniary  condition  of  the  settlor,  during  the  entire  period  of  time,  exam-' 
ined,  and  the  acts  of  the  settlor  treated  as  one  transaction. 

In  September,  1865,  P.,  who  was  afterwards  adjudged  a  bankrupt,  purchased 
certain  leasehold  property  on  the  Fifth  Avenue,  in  the  city  of  New  York,  on 
account  of  which  he  paid  tije  sum  of  $4,600.  This  property  he  caused  to  be 
transferred  to  his  wife  in  December,  1865,  as  a  voluntary  settlement.  He  ex- 
pended in  the  improvement  of  this  property,  and  for  the  furniture  of  the  bouse 
erected  thereon,  in  the  year  1865,  the  sum  of  $11,774;  in  1866,  the  sum  of 
•  $40,852 ;  in  1867,  prior  to  May  Ist,  $20,920 ;  and  between  May  1st  and  No- 
vember 25th,  when  the  co]-artnership  firm  of  which  he  was  a  member  failed, 
$12,985.  During  the  year  1866,  the  firm  lost  the  sum  of  $175,000  in  gold. 
During  the  same  year  it  lost  all  i^  investments  in  another  firm,  and  $200,000 
by  its  endorsements  therefor.  It  was  losing  money  rapidly  during  the  whole 
of  the  years  1866  and  1867,  until  it  failed,  in  November,  1867:  ffeld, 

1.  That  whether  the  conveyance  was  in  fraud  of  creditors  was  a  question  of  fact, 
to  be  decided  upon  all  the  evidence — whether,  in  buying  the  lot  on  the  Fifth 
Avenue,  and  making  the  payments  and  improvements,  the  bankrupt  had  good 
reason  to  believe,  and  did  believe,  that  he  could  present  such  property  to  his 
wife,  as  a  gift,  and  be  able  to  pay  his  debts  then  contracted,  and  to  be  con- 
tracted in  the  business  he  contemplated  pursuing,  or  whether  the  transaction 
was  an  anchor  to  windward,  for  the  benefit  of  himself  and  family ; 

2.  That  each  payment  was  a  separate  transaction,  respecting  which  the  same  in- 
quiry must  be  made ; 

8.  That  the  nature  of  the  business  was  to  be  considered,  as  well  as  the  necessary 

.    expenses  of  the  style  and  society  in  which  the  parties  lived ;  and  that  a  family 

provision  which  would  leave  to  the  settlor  an  estate  which  would  be  respectable 

and  comfortable  in  the  country,  and  an  ample  protection  a;^aiu8t  contingenctds. 


164  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Sedgwick  v.  Place. 

might  be  entirely  insufficieDt  ii?hen  subject  to  the  expenses  and  Inxuries  of  a 
city  life. 

Under  the'  circnmetances  of  this  case,  the  gifts  to  the  wife  were  adjudged  to  be 
in  fraud  of  creditors  and  illegal  and  yoid. 

A  mortgage  held  valid,  made  by  the  wife  on  the  lease  and  joined  in  by  the  hus- 
band, after  the  lease  was  cenyeyed  to  her,  the  consideration  of  the  mortgage 
being  a  loan  of  money  made  to  her  in  good  faith  by  the  mortgagee,  who  had 
no  knowledge  of  the  weakness  of  her  title. 

Part  of  the  money  receiyed  by  the  wife  for  the  loan  on  the  mortgage  was  paid 
by  her  to  her  husband,  and,  as  a  consideration,  he  conveyed  to  her  certain  lots 
of  land.  She  afterwards  sold  those  lots.  It  was  held  that  she  must  account 
to  the  assignee  in  bankruptcy  for  what  she  received  on  the  sale  of  the  lota. 

A  mortgage  held  yoid,  made  by  the  wife  on  the  lease,  to  creditors  of  the  hus- 
band's firm,  after  it  had  failed,  as  security  f(»r  an  existing  debt,  they  haying 
knowledge  of  all  the  facts  which  made  the  wife's  title  invalid. 

A  settlement  made  by  S.,  another  member  of  the  same  firm,  on  his  wife,  at  about 
the  same  time,  of  a  house  and  lot,  occupied  by  him  as  a  family  residence,  and 
the  furniture  in  the  house,  and  certain  Goyernment  bonds,  held  to  have  been 
made  in  fraud  of  creditors,  and  to  be  void  as  against  the  assignee  in  bank- 
ruptcy of  the  settlor. 

The  pecuniary  condition  of  the  settlor  at  the  time  of  making  the  settlement,  and 
afterwards,  examined. 

The  wife  was  quite  ill  when  the  settlement  was  made,  and  she  immediately  made 
her  will,  giving  the  benefit  of  the  whole  property  to  the  husband  during  his 
life,  and,  after  hia  death,  to  his  children,  who  were  not  hers,  and  she  died  six 
months  after  the  settlement  was  made,  and  seventeen  months  before  the  firm 
failed.-  The  bonds  were  never  delivered  to  the  wife,  but  continued  in  the  pos- 
session of  the  firm,  and  were  used  by  it,  and  were  first  delivered  by  it  to  her 
executor  after  the  firm  failed. 

The  bonds  having  been  sold,  the  executor  was  held  liable  only  for  their  value 
when  sold,  and  not  for  the  highest  market  price  they  had  reached. 

(]3efore  HmiT,  J.,  Southern  District  of  New  York,  June  16th,  1874.) 

In  this  case,  several  appeals  were  taken  from  a  decree  of 
the  District  Court,  made  in  a  suit  in  equity  brought  in  tliat 
Court  by  the  assignee  in  bankruptcy  of  James  K.  Place  and 
James  D.  Sparkman,  composing  the  firm  of  J.  K.  Place  & 
Co.,  to  set  aside  various  transfers  of  property  made  by  the 
bankrupts,  The  decision  of  the  District  Court  is  reported  in 
5  Benedict^  ISi. 

• 

JFranoia  N.  Bangs ^  for  the  plaintiff. 

Jdexander  H.  WaUis  and  William  F.  Shepard^  for 
Barker. 
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Edwa/rd  H.  Owetiy  for  Phipps  &  Co. 

JedediaK  K,  Hayward^  for  the  execators  of  Susan  A. 
Place. 

Edga/r  S.  Van  WinJde^  for  the  executors  of  Mrs.  Sparkmao. 

Hunt,  J.  The  plaintiff,  as  the  assignee  in  bankruptcy  of 
J.  E.  Place  &  Co.,  files  his.  bill  to  set  aside  as  void  various 
assignments  made  bj  the  bankrupts.  Many  questions  v^ere 
presented  to  the  District  Court  for  its  decision,  which  are  now 
brought  before  this  Court  upon  appeal.  Although  arising  out 
of  transactions  with  one  or  more  of  the  firm  of  J.  K.  Place  & 
Co.,  and  although,  in  some  particulars,  dependent  upon  the 
same  evidence,  the  questions  are  distinct,  and  must  be  stated 
and  passed  npon  separately.  I  will  give  them,  in  order,  such 
consideration  as  may  seem  necessary. 

For  many  years  prior  to  December  1st,  1865,  a  large  mer- 
cantile business  had  been  carried  on,  in  the  city  of  !New  York, 
by  James  K.  Place  and  Ephraim  B.  Place,  as  general  partners, 
and  James  D.  Sparkman,  as  special  partner,  under  the  style 
of  J.  K.  &  E.  B.  Place.  On  that  day  the  firm  was  dissolved 
and  a  new  firm  was  formed,  under  the  name  of  J.  K.  Place  & 
Co.,  consisting  of  James  E.  Place  and  James  D.  Sparkman 
only,  both  being  general  partners.  This  firm  continued  in 
business  until  March  19th,  1867,  when  it  failed. 

The  title  to  certain  property  on  the  Fifth  Avenue  was  ac- 
quired by  James  K.  Place  in  September,  1866,  by  the  delivery  to 
him,  on  that  date,  of  a  permanent  lease  of  the  same.  This  lease 
was  assigned  by  Mr!  Place  to  A.  H.  Wallis,  for  the  purpose  of 
being  transferred  by  him  to  Mrs.  Place,  the  wife  of  the  as- 
signor, and  the  same  was  so  transferred  by  Wallis.  The  trans- 
fer to  Wallis,  and  that  by  him  to  Mrs.  Place,  bear  date  of 
December  1st,  1 865.  They  were  acknowledged  April  18th, 
1866,  and  recorded  on  that  day;  and  it  is  insisted  by  the  as- 
signee in  bankruptcy  that  they  were  not,  in  fact,  executed  and 
delivered  until  some  time  in  the  month  of  April,  1866.     , 
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I.  The  first  question  argued  is  this — ^was  the  transfer  of 
the  Fifth  Avenue  leasehold  lots  by  James  K.  Place  to  Susan 
A.  Place,  his  wife,  made  tlirough  the  agency  of  Alexander  H. 
Wallis,  fraudulent  and  void  ? 

"While  this  property  was  hold  by  Mrs.  Susan  A.  Place, 
mortgages  upon  it  were  executed  by  her,  one  to  Joseph  S. 
Barker,  to  wit,  in  May,  1867,  and  one  to  Cross,  now  held  by 
Phipps  &  Co.,  in  January,  1868.  The  counsel  for  the  assignee 
concedes,  that,  if  the  title  of  Mrs.  Place  is  good,  that  of  her 
mortgagees  is  good  also,  and  hence,  he  says,  her  title  is  the 
first  object  of  attack.  If  her  title  is  invalid,  it  is  insisted  that 
the  mortgages  are  also  invalid. 

The  general  propositions  of  the  assignee  as  to  the  Fifth 
Avenue  property  are  these :  (1.)  That  it  was  partnership  prop- 
erty, and  has  been  wrongfully  withheld  from  the  payment  of 
the  partnership  debts  of  J.  K.  &  E.  B.  Place  and  of  J.  K.  Place 
&  Co. ;  (2.)  That,  if  it  was  the  separate  property  of  James  K. 
Place,  it  was  conveyed  by  him  to  his  wife  in  fraud  of  cred- 
itors and  of  his  partner. 

(1.)  I  am  not  able  to  concur  with  the  assignee  in  his  claim 
that  the  property  in  question  was  the  property  of  the  firm  of 
J.  K.  &  E.  B.  Place,  or  of  the  firm  of  J.  K.  Place  &  Co.  The. 
purchase  was  made  by  Mr.  Place  individually,  for  his  own 
account,  and  not  on  account  of  either  of  the  firms  named. 
Neither  of  the  partners  was  ever  consulted  about  the  pur- 
chase, so  far  as  the  evidence  shows,  nor  did  they  ever  claim 
any  interest  in  the  estate.  The  title  was  taken  in  the  name 
of  Mr.  Place  personally,  and  was  by  him  personally  trans* 
ferred  to  Mr.  Wallis.  1  see  nothing  in  the  book-keeping  of 
the  transaction  which  contradicts  this  conclusion.  The  ac- 
counts respecting  the  property  were  carried  on  the  books  of 
the  firm  for  the  convenience  of  Mr.  Place,  as  were  all  his  other 
private  afiairs,  but  the  entries, taken  together,show it  to  have 
been  a  private  transaction.  It  was  so  deemed  by  the  partners, 
as  well  as  by  the  subordinates  making  the  entries,  from  the 
beginning. 

(2.)  Wa9  the  conveyance  by  James  K.  Place  to  liis  wife, 
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of  the  Fifth  Avenue  property,  fraudulent,  within  the  purview 
of  the  bankrupt  Act? 

It  is  impossible,  in  rendering  a  decision  upon  a  case  con- 
taining so  great  a  volnme  of  testimony",  received  from  so  many 
witnesses,  and  based  upon  statements  contradictory,  involved, 
and  confused,  to  make  an  argument  upon  the  facts.  That 
duty  has  been  performed  by  the  counsel  for  the  respective 
parties,  with  great  labor  and  great  skill.  I  shall  content  my- 
self generally  with  a  statement  of  facts,  as  I  find  them  to  be, 
without  attempting  to  sustain  the  conclusion  of  fact  by  argu- 
ment or  reference. 

As  already  stated,  the  lease  of  the  Fifth  Avenue  property 
was  assigned  to  Mr.  Flace  in  September,  1865.  On  the  19th 
of  that  month  he  paid  to  J^  A.  Livingston  $4,500,  on  the  pur- 
chase of  the  lease,  having  previously  paid  the  sum  of  $500. 
Contracts  were  at  once  made  for  building  a  house  on  this 
property,  and  making  other  improvements,  for  which  large 
amounts  were  paid  by  Mr.  Place  from  time  to  time. 
The  amounts  thus  paid  for  the  improvement  of  the  prop- 
erty, and  for  the  furniture  of  the  house,  were  made  at  the 
rate  of  from  $7,000  to  $8,000  a  month,  from  September,  1865, 
to  September,  1866.  The  books  of  J.  K.  &  E.  B.  Place  show 
that  there  was  paid  on  this  account  as  follows :  Up  to  No- 
vember 30th,  1865,  $10,02S  35  ;  up  to  December  31st,  1865, 
$11,774  44;  up  to  December  31st,  1866,  $61,627  00;  up  to 
April  30th,  1867,  $82,547  08;  and  up  to  November  25th, 
1867,  $95,533  04.  Thus,  there  was  paid  during  1865, 
$11,774  44 ;  during  1866,  $49,852  56 ;  in  1867,  prior  to 
May  1st,  $20,920  08 ;  and  between  May  1st  and  November 
25th,  $12,985  96.  It  is  stated,  in  the  opinion  of  the  Court 
below,  and  quoted  in  Mr.  Hayward's  brief,  that,  "  by  the  1st 
of  December,  1865,  $25,000  had  been  expended  on  account 
of  the  property,  although  only  $10,028  35  had  been  debited 
to  the  account." 

The .  question  is  not,  simply,  what  was  the  condition  of  , 
Mr.  Place  in  September,  1865,  when  he  made  the  payments 
to  Mr.  Livingston  for  the  lot,  but  what  was  his  condition  when 
he  made  the  various  payments,  during  the  residue  of  the 
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term,  for  the  much  larger  expenditares  for  the  building  and 
furniture  ? 

The  ]{iw  upon  this  question  of  fraud  has  been  elaborately 
argued  by  the  respective  counsel,  and  numerous  authorities 
are  cited  in  the  opinion  of  the  Court  below.  The  principles 
to  be  applied  here  are  not  difScult  to  discover.  There  is  no 
act  or  fact  in  the  case,  that  1  discover,  which  stamps  the  trans- 
action as  necessarily  and  absolutely  fraudulent.  Fraud  or  no 
fraud  is  generally  a  question  of  fact,  to  be  determined  by  all 
the  circumstances  of  the  case.  Under  all  the  facts,  as  devel- 
oped by  the  evidence  on  this  trial,  is  there  a  reasonable  pre- 
sumption, that,  in  buying  the  lot  on  Fifth  Avenue,  or  in  mak- 
ing the  subsequent  payments,  Mr.  Place  intended  to  defraud 
his  creditors,  existing  or  future  ?  "Were  his  pecuniary  affairs 
in  such  a  state  that  he  had  good  reason  to  believe,  and  did 
believe,  that  he  could  present,  as  a  gift,  to  his  wife,  this 
amount  of  property,  and  still  be  able  to  pay  the  debts  due 
and  to  become  due  in  the  business  he  was  then  engaged  in 
and  that  which  he  contemplated  pursuing?  Had  he  good 
reason  so  to  believe,  and  did  he  so  believe,  during  the  entire 
period  of  the  time  in  which  he  was  making  the  payments  ? 
On  the  other  hand,  was  he  weak  and  unsteady  in  his  pecu- 
niary affairs,  and  was  this  transaction  an  anchor  to  windward, 
by  which  advantage  to  himself  and  family  might  be  secured, 
in  case  the  storm  was  too  heavy  for  him  to  bear  ?  Was  this 
his  motive  and  intent  whep  he  made  any  of  these  payments  ? 
(Savage  v.  Murphy^  34  N,  P.,  508  ;  Case  v.  Phelps^  39  /rf., 
164 ;  Spirett  v.  WiUows^  3  l)e  Gex^  Jones  <&  Smithy  293,  and 
11  Jurist^  N.  S,y  part  1,  70 ;  Freeipxin  v.  Pope^  Law  Rep.^ 
9  Eq.  Cas.y  206 ;  Carpenter  v.  Roe^  10  N.  F.,  227 ;  Bahcock 
V.  Eckler^  24  Id.,  623.) 

The  conveyance  to  Mrs.  Place  was  a  single  transaction  in 
form ;  but,  in  truth,  every  payment  was  a  new  and  separate 
conveyance  of  property  to  her  and  for  her  benefit.  When 
Mr.  Wallis  assigned  the  lease  to  her,  the  property  became 
hers,  and  expenditures  upon  it  but  gave  greater  value  to  her 
estate.  This  was  known  to  Mr.  Place,  and,  if  any  part  of  his 
proceedings  falls  within  the  censure  of  the  law,  we  are  justi- 
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fied  in  coDsidering  that  as  reflecting  upon  all  that  preceded  it. 
If  he  was  not  honest  in  turning  the  property  of  his  creditors 
into  the  lap  of  his  wife  in  the  snmmer  of  1866,  we  shall  be 
justified  in  characterizing  in  like  manner  what  took  place  in 
the  aatnmn  of  1865.  The  subsequent  expenditures  were,  in 
themselves,  distinct  and  separate  acts,  but  in  pursuance  of  a 
plan  formed  when  the  first  step  was  taken.  The  whole  is  to 
be  taken  as  one  transaction,  and  to  be  judged  of  by  what  was 
contemplated  at  the  outset,  what  was  afterwards  contem- 
plated, and  what  did  occur  at  various  times,  in  carrying  it  to 
perfection. 

We  are  to  consider,  also,  the  nature  of  the  business  in 
which  Mr.  Place  was  engaged,  and  in  which  he  expected  to 
be  engaged,  and  the  society  and  style  in  which  he  lived  and 
expected  to  live,  and  its  necessary  expenses.  These  all  enter 
into  the  question  we  are  to  determine.  A  family  provision 
which  would  still  leave  the  donor  in  the  ownership  of  an  un- 
encumbered estate  of  $100,000,  would,  in  some  parts  of  the 
country,  and  under  some  circumstances,  be  deemed  to  be,  and 
be,  in  fact,  a  reasonable  transaction.  It  would  be  supposed 
that  an  ample  provision  against  all  contingencies  had  been  re- 
tained by  the  donor.  This,  however,  might  be  differently 
decided,  where  the  business  of  the  settlor  was  extensive  and 
hazardous,  or  where  the  family  residence  should  cost  $100,00(^ 
and  where  $20,000  or  $30,000  annually  would  be  required, 
by  the  usages  of  society,  to  maintain  the  establishment.  The 
sum  named  would  go  but  a  little  ways,  either  to  support  the 
fashion  and  luxury  of  a  large  city,  or  to  meet  the  fluctuations 
and  necessities  of  a  business  in  which  the  existence  of  millions 
of  debt  gave  no  anxiety  to  the  debtor.  The  economy  of  coun- 
try life  is  not  to  furnish  a  standard  for  the  measure  of  city 
life,  nor  is  the  enlarged  business  or  private  establishment  of  a 
city  merchant  to  stand  as  it  would  in  the  simplicity  of  the 
country. 

The  time  when  the  transfer  to  his  wife  was  made  by  Mr. 
Place,  with  reference  to  the  old  and  to  the  new  business  in 
which  he  was  concerned,  and  the  practical  effect  of  the  con- 
veyance, are,  also,  to  be  considered.- 
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In  examining  the  condition  of  Mr.  Place's  affairs,  a  con- 
venient starting  point  is  found,  in  the  dissolution  of  the  old 
firm  of  J.  K.  &  E.  B.  Place  and  the  formation  of  the  new  firm 
of  J.  K.  Place  &  Co.  This  occurred  on  the  1st  of  December, 
1865.  A  statement  of  affairs  was  then  made,  for  the  purpose 
of  a  settlement,  and  it  is  sufficiently  near  to  the  time  of  the 
purchase  of  the  Fifth  Avenue  property,  to  furnish  a  standard 
of  reasonable  accuracy. 

It  is  difficult  to  say,  upon  the  proofs,  whether  the  transfer 
from  Wallis  to  Mrs.  Place  was  actually  made  in  December, 
1865,  or  not  until  April,  1866.  The  plaintiff's  proofs  on  that 
subject  consist  in  the  fact  that  the  transfer  to  Wallis,  and 
from  him  to  Mrs.  Place,  were  not  recorded  until  the  month  of 
April,  1866,  and  in  the  argument,  that  a  careful  lawyer  like 
Mr.  Wallis  would  not  be  justified  in  retaining  such  papers  un- 
recorded, and  would  not  be  likely  to  do  so,  and  in  the  evi- 
dence of  the  fact  that,  in  the  bill  for  professional  services 
rendered  by  Mr.  Wallis  to  Mr.  Place  up  to  January  1st,  1866, 
no  charge  was  found  for  examining  the  title,  or  drawing  the 
transfers,  respecting  this  property,  while  the  charges  on  this 
subject  were  contained  in  a  bill  presented  subsequently  to 
April,  1866.  The  recollection  and  statements  of  Mr.  Place, 
as  found  in  his  testimony,  are  not  as  positive  and  distinct  as 
might  be  wished.  The  testimony  of  Mr.  Wallis  on  the  point 
is  not  taken,  and  no  reason  appears  in  the  case  why  either 
party  should  be  unwilling  to  call  him.  The  difference  of  pay- 
ments between  December  1st,  1865,  and  January  1st,  1866, 
appears,  by  the  books,  to  be  $1,746  09.  The  amount  paid  be- 
tween January  1st,  1866,  and  April  18th  of  that  year,  I  am 
not  able  to  discover.  I  cannot  perceive  that  any  important 
result  would  be  attained  by  antedating  the  transfer  by  Mr. 
Place  to  his  wife,  from  April,  1866,  to  December,  1865.  The 
burden  of  proof  on  the  point  rests  upon  the  party  alleging  the 
fraud  or  the  error.  I  am  not  prepared  to  say  that  this  has 
been  proved,  and  I  shall  consider  the  transfer  as  having  been 
made  when  it  bears  date,  viz.,  December,  1865. 

The  theory  of  Mr.  Place's  counsel  is  this — that,  on  the 
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dissolution  of  the  firm  of  J.  K.  &  E.  B.  Place,  December  Ist, 
1865,  the  books  of  that  concern  showed  him  to  be  worth 
$227,000 ;  that  the  merchandise  of  the  firm  was  sold  to  their 
•successors  for  the  sum  of  $1,474,000 ;  that  their  accounts 
were  transferred  to  the  new  firm,  to  collect  and  pay  the  debts 
of  the  old  firm,  the  new  firm  undertaking  to  liquidate,  as  it  is 
technically  expressed  ;  that,  within  60  or  90  days,  98  per  cent. 
of  these  debts  were  collected,  and  enough  to  pay  all  the  debts 
of  the  firm,  except  $30,000  or  $40,000  due  to  Anderson  & 
Ten  Broeck,  which  debts  were  afterwards  paid  by  E.  B.  Place  ; 
that  the  share  coming  to  E.  B.  Place  was  about  $300,000,  and 
that  to  Sparkman  $262,000 ;  that  James  K.  Place's  interest  in 
the  spice  concern  of  Place  &  Turlay  was  about  $'20,000  ;  that 
obligations  for  building  the  Fifth  AveHue  house,  to  $50,000  or 
$60,000,  had  been  incurred  by  him  ;  and  that,  after  tlie  pay- 
ment of  all  his  debts,  James  E.  Place  had  an  estate  of  the 
value  of  from  $160',000  to  $200,000.  This  is  Mr.  Place's  own 
estimate,  as  given  in  his  testimony.  It  appears,  also,  from  the 
statements  of  Mr.  Place,  that  the  actual  expense  of  the  Fifth 
Avenue  building,  and  his  liabilities  arising  out  of  it,  were 
much  larger  than  he  had  anticipated. 

The  failure  of  Mr.  Place  and  his  new  firm,  in  November, 
1867,  is  explained,  first,  by  losses  in  the  sugar  refining  business, 
amounting  to  $250,000 ;  a  loss  of  $30,000  ot  capital  in  the 
cork  business ;  a  loss  by  loans  to  the  same  concern  of  $200,000 ; 
and  a  loss  in  the  value  of  goods,  caused  by  fluctuation  in  the 
gold  market,  the  last  item  amounting  to  $175,000  in  the  first 
thirteen  months  of  the  existence  of  the  firm  of  J.  K.  Place  & 
Co. 

This  theory  is  attacked  by  the  assignee's  counsel  in  various 
modes.  It  is  insisted,  that  the  "  trial  balance  "  of  November 
80th,  18iS5,  shows  an  indebtedness  of  the  firm  of  $3,842,000, 
and  that  the  bills  payable  alone  amounted  to  $1,246,777.  The 
nominal  assets,  it  is  said,  amounted  to  $4,500,000,  including 
the  Turlay  &  Place  investment  at  $60,000,  and  the  Fifth 
Avenue  property  at  $10,000.  The  merchandise  was  valued,  it 
is  said,  by  adding  to  the  currency  valuation  the  premium  of 
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^Sper  cent  for  gold,  while  gold  fell  to  83  by  the  end  of  the 
year  1S66.  The  brief  and  the  argument  of  the  assignee's 
counsel  in  relation  to  the  details  of  the  business  of  the  firm, 
its  situation  in  December,  1865,  and  its  proceedings  afterT 
wards,  are  exhaustive.  It  is  not  necessary  to  follow  them. 
The  result  of  the  business  was,  that,  at  the  end  of  the  first 
third  of  the  year,  1866,  the  condition  of  the  firm  was  greatly 
altered  for  the  worse,  1st,  by  their  loss  in  gold ;  2d,  by  their 
unsecured  endorsements  to  a  large  amount  for  Place  &  Turlay  ; 
and  3d,  by  the  purchase  of  the  interest  of  E.  B.  Place  in  the 
Turlay  concern ;  and,  at  the  expiration  of  the  year,  the  firm 
of  J.  K.  Place  &  Co.  was  practically  insolvent.  It  kept  up 
its  business  by  loans  and  renewals,  living  on  the  strength  of 
its  former  good  charaoter.  There  was  no  technical  failure, 
but  it  is  manifest  that  the  substance  was  being  eaten  out  day 
by  day,  and  that  little  more  than  the  shell  then  remained. 
The  struggle  was  maintained  until  November,  1867,  when  it 
was  abandoned.  During  the  whole  of  this  year,  the  contest 
was  maintained,  doubtless  with  the  hope  and  expectation  that 
the  firm  could  overcome  the  diflSculties  surrounding  it,  main- 
tain its  credit,  and  retrieve  its  aflairs.  The  burden,  however, 
was  too  great,  and  the  absolute  open  failure  took  place  on  the 
19th  of  November,  1867. 

Two  concurrent  sets  of  facts  are  strikingly  significant. 
They  run  side  by  side  from  September,  1865,  to  November, 
1867^  The  first*  set  arises  out  of  the  purchase,  in  September, 
1865,  of  the  Fifth  Avenue  lots,  and  the  payment  for  the  same, 
in  that  month,  of  $5,000,  to  Mr.  Livingston.  Up  to  Decem- 
ber 31st,  1865,  Mr.  Place  paid  $11,774:  44  on  account  of  this 
purchase  and  its  improvement.  By  December  31st,  1866,  the 
sum  of  $61,627  had  been  thus  paid.  On  the  30th  of  April, 
1867,  $82,547  08,  and  on  the  25th  of  November,  in  the  same 
year,  $95,533  04,  had  been  paid  on  the  same  account.  These 
sums  were  all  paid  by  James  K.  Place.  They  were  voluntary 
gifts  made  by  him  to  his  wife,  at  the  dates  mentioned,  for  the 
purchase  and  equipment  of  a  house  to  be  occupied  by  his  wife 
and  family,  and  by  himself  as  a  member  of  that  family.     The 
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second  sat  of  facts  arises  out  of  the  failing  condition  of  the 
firm  at  the  times  these  gifts  were  made.  During  the  jear 
1866,  the  firm  lost  $175,000  in  the  single  item  of  gold. 
During  the  same  year  the  diflSculty  with  Turlay  occurred,  by 
which  the  capital  in  that  firm  was  lost,  and  $200,000  was 
added  to  their  burdens  by  endorsements  for  that  firm, 
which  Place's  firm  knew  it  would  be  bound  to  protect,  and 
by  the  assumption  of  E.  B.  Place's  interest  of  $30,000  in  the 
same  establishment.  In  the  face  of  these  facts,  Mr.  Place 
made  to  his  wife  the  gifts  mentioned,  to  the  amount  of  g^50,000, 
during  the  year  1866.  Assuming  that  he  was  worth  the  sum 
of  $175,000  in  December,  1865,  as  he  estimates  himself  to 
have  been,  (he  gives  it,  in  his  deposition  as  from  $150,('00  to 
$200,000,)  invested  in  the  manner  and  subject  to  the  hazards 
specified,  the  occurrence  of  these  losses  must  have  admonished 
him  that  his  situation  was  a  precarious  one.  With  this  mod- 
erate fortune,  thus  hourly  wasting  away,  subject  to  the  ex- 
penses of  a  residence  in  the  city  of  New  York,  these  gifts  to 
his  wife  cannot  be  sustained.  They  must  be  regarded  as  gifts 
of  the  property  of  his  creditors,  made  for  his  own  benefit  or 
for  that  of  his  family.  No  principle  of  law  can  sustain  them, 
nor  do  any  of  the  cases  to  which  my  attention  has  been  called 
justify  them. 

I  am  of  the  opinion,  and  do  decide,  that,  within  the  pro- 
visions of  the  bankrupt  Act,  the  gift  by  James  K.  Place  to  his 
wife,  of  the  Fifth  Avenue  lease  lot,  and  the  payments  thereon 
made  by  him,  are  illegal  and  void,  and  that  the  same  must  be 
set  aside,  and  the  value  thereof  applied  to  the  benefit  of  his 
creditors,  through  the  assignee  in  bankruptcy.  In  this  re- 
spect, the  decree  below  is  en'oneous,  and  must  be  reversed. 

11.  As  to  the  Barker  mortgage.  On  the  Ist  of  May,  1867, 
Mr.  and  Mrs.  Place  executed  and  delivered  a  mortgage  on  the 
Fifth  Avenue  property  above  described,  to  Joseph  S.  Barker, 
for  $80,000.  Mrs.  Place  was,  in  form,  the  owner  of  the  prop- 
erty, and  the  legal  title  would,  perhaps,  have  been  fully 
passed  by  the  execution  of  a  deed  by  her  alone.  It  is,  how- 
ever, the  practice  of  prudent  men,  in  such  cases,  to  require 
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the  signatare  of  the  husband  also,  to  show  his  assent  to  the 
transaction,  and  to  cut  off  any  possible  claim,  on  his  part,  to 
the  property.  Hence,  the  signature  of  Mr.  Place  to  the 
mortgage  given  by  his  wife  to  Barker  affords  no  occasion  for 
criticism. 

The  title  of  Mrs.  Place,  although  impeachable  by  the  cred- 
itors of  her  husband,  was,  in  form,  perfect,  and  the  law  is 
settled,  that  a  purchaser  from  her,  or  a  borrower  in  good 
faith,  and  having  no  knowledge  of  the  weakness  of  her  title, 
takes  a  good  title.  {Ledyard  ▼.  BuUer^  9  Paige^  132 ;  An- 
deraon  v.  BohertSy  18  J.  R.^  515  ;  HaU  v.  Stryker^  27  N.  Z., 
596.) 

Mrs.  Place  was  the  niece  of  Mr.  Barker.  The  testimony 
of  the  latter  shows  the  transaction  to  have  been  an  ordinary 
loan,  made  on  the  application  of  James  K.  Place,  which,  after 
time  taken  to  consider,  was  accepted  by  Mr.  Barker,  and  the 
full  amount  in  cash  paid  by  him,  from  moneys  belonging  to 
him  held  by  J.  K.  Place  &  Co.,  subject  to  Barker's  check.  I 
discover  nothing  to  impeach  the  good  faith  of  Mr.  Barker  in 
making  this  loan.  The  decree  sustaining  this  mortgage  is 
right,  and  must  be  aflSrmed. 

*  III.  As  to  the  mortgage  to  Phipps  &  Co.,  and  its  transfer 
to  Bernard  and  Cullen.  The  position  of  Phipps  &  Co.  is  essen- 
tially different  from  that  of  Barker.  They  cannot  claim  the 
protection  of  honafide  purchasers  without  notice.  Their  pro- 
ceedings were  taken  after  the  failure  of  the  firm  of  J.  K. 
Place  &  Co.,  and  the  judgment  in  their  suit  was  entered  after 
the  filing  of  their  petition  under  the  bankrupt  Act.  It  can- 
not be  doubted,  that  Phipps  &  Co.  were  chargeable  in  law 
with  notice  of  the  defects  of  Mrs.  Place's  title.  They  took 
their  mortgage,  not  as  lenders  in  good  faith  upon  the  secu- 
rity of  Mrs.  Place's  apparent  title,  but  as  creditors  seeking  to 
save  a  desperate  debt,  as  creditors  of  one  they  charged  with 
fraud  in  contracting  a  large  debt  with  them,  and  whose  con- 
viction of  that  fraud  they  succeeded  in  procuring.  In  pros- 
ecuting that  proceeding,  it  is  proved  by  Mr.  Place,  that  the 
transactions  respecting  Mrs.  Place's  title  were  fully  examined 
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by  Phipps'  counsel,  and  the  accounts  on  that  subject  sifted, 
and  the  book-keepers  called  upon  to  explain  the  condition  of 
things,  and  all  this  before  the  execution  of  the  mortgage  by  . 
Mrs.  Place,  They  had  knowledge  of  all  the  facts  in  the  case. 
Had  Mrs.  Place's  title  been  perfect,  she  could  have  granted 
or  mortgaged  as  she  pleased,  without  reference  to  the  condi- 
tion of  her  husband,  to  his  firm,  or  to  his  creditors.  Her 
title,  however,  was  tainted,  and  nothing  could  make  it  good 
in  her  grantee,  except  his  ignorance  of  its  defects,  and  the 
payment  of  a  good  consideration  by  him.  These  elements  are 
wanting  in  the  Phipps  mortgage,  and  it  cannot  be  sustained. 
The  decree. sustaining  it  must  be  reversed.  These  observa- 
tions apply  as  well  to  the  furniture  embraced  in  the  mortgage 
of  Phipps  as  to  the  real  estate. 

IV.  CuUen  was  assignee  of  Mr.   Place  in   the  Phipps 
proceeding,  under  the  Act  to  abolish  impris  -nment  for  debt, 
already  referred  to,  by  an  assignment  dated  January  25th, 
1868.     Under  an   execution   issued  on   this  judgment,  the 
sheriff  sold  to  Bernard  all  the  right  and  interest  of  Place  and 
Sparkman,  or  either  of 'them,  to  the  property  in   question. 
There  is  good  reason  to  hold  that  all  of  the  proceedings 
in  the  Phipps  suit,  after  the  giving  of  Mrs.  Place's  mortgage 
to  secure  their  debt,   (January  23d,   1868,)  including  the 
conviction  of  fraud,  and   the  assignment  to  Cullen,  and  the 
purchase  by  Bernard,  were  collusively  and  fraudulently  con- 
trived and  transacted   for  the  benefit  of  Mr.  Place.    It  is 
hardly  possible  to  reach  a  different  conclusion,  upon  a  careful 
reading  of  the  evidence.    Bernard's  title,  was,  also,  too  late, 
inasmuch  as  the  bankrupt  proceeding  was  commenced  before 
his  purchase  took  place.     The  decree  that  Bernard  and  Cullen 
have  no  interest  in  the  property  described,  should  be  aflirraed. 
V.  Under  these   views,  the  executors  of  Mrs.  Susan  A. 
Place  have  no  rights  or  interests,  as  owners  of  the  equity  of 
redemption  of  the  Fifth  Avenue  estate. 

YI.  As  to  the  43d  street  lots,  and  the  judgment  against 
the  executors  of  Susan  A.  Place  for  the  value  thereof.  The 
decision,  that  the  conveyance  to  Mrs.  Place  by  her  husband, 
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of  the  Fifth  Avenue  property,  was  fraudulent,  decides  tlie 
question  as  to  the  4r3d  street  lots.  These  lots  were  conveyed 
to  Mrs.  Place  in  May,  1867,  by  her  husband,  through  his 
agent,  Mr.  Wallis,  and  the  sum  of  $10,500  was  paid  as  the 
consideration  therefor.  This  sura,  thus  paid  by  Mrs.  Place, 
was  obtained  upon  a  mortgage  of  the  Fifth  Avenue  property. 
It  was  a  part  of  the  amount  received  from  Joseph  S.  Barker. 
Her  husband  received  $10,500  of  this  money,  and  accounted 
to  Mrs.  Place  therefor,  by  the  transfer  of  these  lots.  .  The 
money  thus  paid  by  Mrs.  Place  to  her  husband  was  the 
money  of  the  creditors.  .  She  held  it  for  the  assignee  in 
bankruptcy ;  and  the  fund  into  which  she  transferred  it,  to 
wit,  these  lots,  by  a  well  settled  rule  of  equity,  became  the 
property  of  the  assignee.  Had  it  remained  in  specie  in  Mrs. 
Place's  hands,  it  could  have  been  recovered  by  the  assignee. 
She,  however,  sold  the  43d  street  lots  to  Anthony  McReynolds, 
in  June,  1868,  and,  as  the  master  found,  received  in  value 
therefor  the  amount  of  $4,000.  The  Court  below  raised  this 
sum  to  $16,000,  and  ordered  judgment  for  that  amount. 
I  think  this  revaluation  is  right.  Tile  deed  from  Mrs.  Place 
to  McReynolds  recited  that  the  property  was  sold  for  $16,000, 
and  that  ^he  received  that  sum  therefor.  This  recital  is 
evidence,  although  not  conclusive.  So  far  as  I  can  ascertain, 
there  is  nothing  to  diminish  its  force  or  to  impeach  it.  There  is 
a  mysterious  transaction  with  Jane  C.  Place,  by  which  certain 
property  is  conveyed  to  her  by  McReynolds,  respecting  which, 
or  the  real  transaction  involved,  no  satisfactory  information 
is  given. 

I  am  of  the  opinion,  that  the  decree  holding  the  executors 
of  Mrs.  Place  liable  should  be  affirmed ;  that  they  are  liable, 
also,  for  the  value  of  the  substituted  property  received  by  Mrs. 
Place  ;  and  that  such  value  is  properly  fixed  at  $16,000. 

VII.  As  to  the  conveyance  of  the  4:2d  street  property  to 
Mrs.  Sparkman.  £y  instruments  bearing  date  about  Decem- 
ber, 1865,  James  D.  Sparkman  conveyed  to  his  wife,  Mary 
A.,  certain  premises  situated  on  4:2d  street,  in  the  city  6f  New 
York.    The  property  constituted  the  family  residence,  and. 
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with  the  furniture,  was  valued  at  $60,000.  Mr.  Sparkman 
continued  to  occupy  the  premises  as  a  resicfence,  until  Octo- 
ber, 1868.  In  October,  1868,  the  executor  sold  this  property 
to  Mr.  Preble  for  $60,000,  in  part  payment  for  which  a  mort- 
gage of  $40,000  was  given,  which  remains  in  the  hands  of 
the  executor.  This  settlement  on  the  wife,  together  with 
$40,000  of  Oovemment  bonds,  at  the  same  time,  was  madebe- 
cKuse  Sparkman  was  about  to  embark  in  business  as  a  general 
partner,  and  was  well  advanced  in  years,  and  he  desired  to 
secure*  to  her  the  sum  of  $100,000,  by  the  conveyance  of  the 
42d  street  property  and  the  furniture,  carriage  *  and  horses 
used  by  him,  and  $40,000  in  Oovernment  bonds. 

It  is  alleged  and  conceded,  in  the  briefs  of  the  counsel  re- 
spectively on  this  question,  that  the  firm  of  J.  K.  &  B- 
B.  Place  owed  $3,480,000.  Their  assets  on  paper  were 
$4,600,000.  They  were  succeeded  by  the  firm  of  J.  K.  Place 
&  Co.,  of  which  firm  Mr.  Sparkman  was  a  general  partner. 
It  is  claimed,  on  the  part  of  Mr.  Sparkman,  that  he  was  worth 
$200,000,  independently  of  his  interest  in  the  firm.  The 
*  statements  heretofore  made  respecting  the  affairs  of  James 
K.  Place  bear  upon  the  present  point,  and  the  principles  of  law 
there  stated  are  also  applicable  to  it.  They  need  not  be  re- 
capitulated. Each  member  of  the  firm  took:  t&e  same  occa- 
sion to  make  a  settlement  upon  his  wife,. and  apparently 
governed  by  the  same  principles.  At  the  tina,^  of  the  disso- 
lution of  the  firm  of  J.  K.  &  E.  B.  Place,..  Sparkman  was 
indebted  individually  in  about  the  amount  of  $20,000.  The 
debts  and  assets  of  the  new  firm  have  been  stated.  The 
career  of  the  new  firm,  of  which  Sparkman  was  a  general 
partner,  until  its  final  failure  in  November,  1867,  has  also 
been  stated.  The  other  concerns  in  which  he  was  interested, 
and  which  were,  in  fact,  bound  up  in,  and  dependent  upon, 
J.  K.  Place  &  Co.,  soon  went  down  together.  The  firms  of 
Sparkman,  Truslow  &  Co.,  and  of  Sparkman,  Place  &  King, 
no  longer  existed.  His  interest  in  the  DiJLanufacturers'  Bank 
stock  was  diminished  one-half  by  these  occurrences.  The  rest 
of  his  property  was  entirely  swept  away,  aud  he  was  left  a 
VOL.  xn.— 13 
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bankrupt.  The  conveyance  in  question  to  his  wife,  and  the 
alleged  transfer  bi  the  Government  bonds,  v^ere  made  to  his 
wife  while  she  was  quite  ill ;  and  her  will  was  immediately 
ipade,  giving  the  benefit  of  the  whole  property  to  Mr.  Spark- 
man  during  his  life,  and  after  his  death  to  his  children,  who 
were  not  her  children,  and  she  died  in  June,  1866.  The  evi- 
dence shows  that  Mr.  Sparkman  occupied  the  house  and  fur- 
niture after  the  conveyance  to  his  wife,  as  before.  It  fails 'to 
show  that  the  bonds  were  delivered  to  Mrs.  Sparkman,  or  to 
any  one  in  her  behalf,  before  her  death.  It  appears  that  they 
were  kept  in  the  safe  of  her  husband's  firm ;  that  they  were 
nsed  by  the  firm  as  their  own  property ;  that  they  were  re- 
peatedly pledged  by  them  for  loans  for  their  firm  ;  -and  that 
no  actual  possession  was  taken  of  them  by  Mrs.  Sparkman's 
executor  until  the  failure  of  the  firm,  in  November,  1867. 
It  is  evident  that  the  intent  of  Mr.  Sparkman  was  to  secure 
himself  and  family  against  the  fluctuations  of  the  large  enter- 
prises in  which  he  was  engaged  and  was  about  to  engage. 
He  owed  very  large  sums.  He  expected  to  owe  still  larger 
snms,  as  he  then  became  a  general  partner.  He  was  about  to 
embark  in  a  new  business.  He  was  advanced  in  years.  He 
intended  to  appropriate  a  portion  of  his  property  to  provide 
a  refuge  for  himself  and  family  in  the  event  of  an  unfortu- 
nate result  to  his  enterprises.  He  incurs  a  new  indebtedness 
of  several  millions  of  dollars  by  his  general  partnership^  he 
nnites  in  a  sugar  refining  speculation,  he  carries  on  a  boot  and 
shoe  business,  he  carries  on  a  large  and  embarrassed  cork  iac 
tory,  and  he  becomes  a  partner  in  business  with  Taylor  and- 
Young.  He  was  in  very  deep  water.  His  enterprises,  in 
fact,  were  unsound,  and  all  of  them  came  to  disastrous  ends. 
At  the  moment  of  embarking  in  the  most  hazardous  of  these 
enterprises,  he  sets  aside  $100,000  for  his  wife.  The  wife 
then  has  a  fatal  sickness  upon  her,  from  which  she  soon  dies. 
She  makes  a  will  giving  to  him  for  life  the  use  of  the  prop- 
erty, and  the  remainder  to  his  children  after  his  death.  The 
property  conveyed  is  occupied  by  him  as  before.  The  bonds 
forming  a  part  of  the  gift  are  used  by  the  donor's  firm  as 
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their  own,  are  repeatedly  hypothecated  for  their  benefit,  and 
are  not  claimed  by,  or  delivered  to,  the  executor  until  the  fail- 
ure of  the  firm,  in  K'ovember,  1867,  when  the  firm  borrows 
money  to  tate  them  out  of  pledge  and  deliver  them  to  the 
executor.  These,  acts  and  doings  of  the  donor  and  those  rep- 
resenting him,  furnish  pregnant  evidence  of  the  intent  of  the 
donor.  {Allen  v.  Mousey ^  17  Wall.y  351 .)  Unless  the  author- 
ity of  Case  V.  Phelps,  Savage  v.  Murphy,  Carpenter  v.  Hoe, 
and  Hobinson  v.  Stewart,  (10  N.  T.,  190,)  be  denied,  the 
transaction  must,  in  all  its  parts,  be  adjudged  to  be  fraudulent. 
I  have  no  diflficulty  in  concurring  with  the  Court  below  in 
vacating  these  transfers  to  Mrs.  Sparkman  by  her  husband, 
and  declaring  the  title  to  be  in  the  plaintiff,  and  that  Mrs. 
Sparkman's  executors  must  account  to  the  assignee.  The  de- 
cree on  this  point  is  affirmed.  {Miller  v.  O^Brien,  9  Blatchf. 
G.  C.  R.J  270  ;  Case  v.  Phelps,  39  N.  Y.,  164 ;  Carpenter  v. 
Roe,  10  Id.,  227  ;  Savage  v.  Murphy,  34  Id.,  608 ;  Rohm- 
son  V.  Steumrt,  10  Id.,  190;  Parish  v.  Murphree,  13  How., 
92 ;  and  cases  supra.) 

As  the  Court  of  Appeals  of  the  State  of  New  York  now 
holds,  it  was  error  to  fix  the  rule  of  damages  at  the  highest 
market  price  of  the  bonds  up  to  the  time  of  the  trial.  {Baher 
T.  Drake,  53  N.  Y.,  211.)  It  should  have  been  their  value 
when  sold.  This  must  be  the  principle  to  govern  the  rule  of 
damages,  and  to  this  extent  the  decree  is  modified. 


In  re  The  Stxjyvksant  Bank,  a  Bankeupt. 

The  Act  of  the  Legislature  of  New  York,  passed  April  ICth,  1868,  (Law  of  New 

York,  of  1858,  chap,  267,)  proTided  thai  it  should  be  lawful  for  sayings  banks 

Id  the  county  of  New  York  to  make  temporary  deposits  in  banks  to  a  limited 

amount  and  for  a  limited  time,  and  that  all  the  assets  of  any  bank  that  should 

become  InsoWent  should,  after  Droviding  for  the  payment  of  its  circulating 
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notes,  be  applied  by  the  directors  thereof,  in  the  first  place,  to  the  payment 
of  any  sum  or  soms  of  money  deposited  with  such  bank  by  any  saying  bank, 
within  the  range  of  amount  so  limited.  .A  sayings  bank  in  the  connty  of  New 
York  deposited  moneys  in  the  Stayyesnnt  Bank,  upon  the  understanding  that 
the  deposits  would  haye  the  benefit  of  this  statute.  The  Stuyyesant  Bank 
was  adjudged  a  bankrupt.  The  sayings  bank  proyed  its  debt  and  claimed  to 
be  entitled  to  be  paid  in  full  from  the  assets,  before  any  payment  should  be 
made  to  other  creditors,  and  to  their  exclusion,  if  need  be,  on  the  ground  that 
it  had,  by  yirtue  of  tlie  State  statute,  an  interest  in,  or  lien  on,  the  property 
of  the  bankrupt :  Held,  That  the  statute  provided  a  rule  of  distribution  merely, 
and  that  the  sayings  bank  had,  by  yirtue  of  the  State  statute,  no  lien,  and  was 
an  ordinary  creditor  of  the'  bankrupt,  entitled  to  a  distributiye  share  of  tlie 
assets,  without  preference. 

• 

(Before  Hunt,  J.,  Southern  District  of  New  York,  June  16th,  1874.) 

The  District  Court  made  an  order  disallowing  the  claim 
of  the  Sixpenny  Savings  Bank  and  the  claim  of  the  New 
York  Savings  Bank  to  be  paid  out  of  the  assets  of  the  estate 
of  the  Stuyvesant  Bank,  a  bankrupt,  the  amounts  of  their 
debts,  as  proyed,  in  full,  as  debts  entitled  to  a  priority  in  pay- 
ment. The  claimants  brought  the.  matter  before  this  Court, 
on  petitions  of  review.  The  decision  of  the  District  Court, 
(Blatchford,  J.,)  was  as  follows  : 

"  The  2d  section  of  the  Act  of  the  Legislature  of  the 
State  of  New  York,  passed  April  15th,  1853,  {Laws  of 
1853,  chap,  257,)  provides,  that  it  shall  be  lawful  for  any 
savings  banks  or  institutions  for  savings  in  the  city  and 
county  of  New  York,  then  chartered  or  which  might  be 
thereafter  chartered,  'to  make  temporary  deposits  in  any 
bank  or  banking  association,  to  an  amount  equal  to  ten 
per  cent,  of  the  actual  cash  capital  stock  paid  in,  of  such 
bank  or  banking  association,  and  to  receive  interest  thereon 
at  such  rates,  not*  exceeding  that  allowed  by  law,  as  may 
be  agreed  upon,  provided  that  all  the  deposits  in  any  one 
bank  or  banking  association  shall  not  exceed  in  amount 
twenty  per  cent  of  all  the  deposits  belonging  to  such  savings 
bank  or  institution  for  savings,  and  that  no  contract  or  agree- 
ment in  relation  to  said  deposits  shall  be  for  a  longer  period 
than  one  year.'    The  3d  section  of  the  said  Act  provides, 
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that  ^  it  shall  not  be  lawful  for  any  of.  such  savings  banks  or 
institutions  for  savings  to  make  any  loans  to  any  bank  or 
banking  association,  exceeding  the  limits  above  prescribed, 
unless  such  savings  bank  or  institution  for  savings  shall  re- 
quire and  receive  of  such  bank,  for  all  sums  so  deposited  ex- 
ceeding the  limits  above  prescribed,  such  securities  therefor, 
and  equal  in  amount,  as  the  comptroller  or  superintendent  of 
the  banking  department  is  now  lawfully  authorized  to  receive 
in  exchange  for  bills  or  notes  for  circulation.'  The  4th  sec- 
tion of  said  Act  provides,  that  ^  all  the  assets  of  any  bank  or 
banking  association,  now  or  hereafter  to  be  created,  that  shall 
become  insolvent,  shall,  after  providing  for  the  payment  of 
its  circulating  notes,  be  applied  by  the  directors  thereof,  in 
th»  first  place,  to  the. payment  of  any  deficiency  that  may 
arise  on  the  sales  of  the  securities  aforesaid,  and,  thereafter, 
of  any  sum  or  sums  of  money  deposited  with  such  bank  or 
banking  association  by  any  savings  bank  or  institution  for 
savings,  within  tlie  range  of  twenty  per  cerU^^  as  provided  in 
the  second  section  of  this  Act.' 

*^  The  1st  section  of  the  Act  of  the  Legislature  of  the  State 
of  New  York,  passed  April  10th,  1858,  {Laws  of  1868,  chap, 
136,)  provides,  that  *  the  temporary  deposits  which  any 
^avings  bank  or  institution  for  savings  in  the  city  and  county 
of  New  York  *  *  *  is  authorized  to  make  by  the  second 
section  of  chapter  two  hundred  and  fifty-seven  of  the  laws  of 
eighteen  hundred  and  fifty-three,  shall  not  exceed  in  amount 
twenty  per  cent,  of  all  the  deposits  belonging  to  any  such 
bank  or  institution  for  savings,  nor  shall  the  deposits  of  any 
.  such  bank  or  institution  for  savings  in  any  bank  of  issue,  ex- 
ceed in  the  aggregate,  at  one  time,  the  sum  of  one  hundred 
thousand  dollars.' 

"  The  Sixpenny  Savings  Bank  of  the  city  of  New  York,  a 
savings  bank  in  the  city  and  (bounty  of  New  York,  chartered 
by  the  State  of  New  York,  as  a  corporation,  has  proved 
against  the  estate  of  the  bankrupt,  a  claim  for  the  sum  of 
$23,261  06,  with  interest  thereon,  at  the  rate  of  five  per  cent, 
per  annuviy  from  the  11th  of  October,  1871. .  In  its  proof  of 
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debt,  it  claims,  that,  under  tbe  said  two  Acts,  it  has  a  valid 
and  first  lien  on  the  assets  of  the  estate  of  the  bankrupt,  and 
is,  in  the  distribution  and  division  of  said  estate,  entitled  to  a 
preference  or  priority  of  payment  prior  to  any  creditor  of  the 
bankrupt  other  than  the  New  York  Savings  Bank,  on  the 
ground  that  the  said  moneys  were  deposited  and  loaned  under 
the  express  agreement  .that  the  Sixpenny  Savings  Bank 
should  be  entitled  to  such  priority  under  the  said  two  Acts, 
and  that  the  said  two  Acts  entered  into,  and  formed  a  part 
of,  the  contract  under  which  said  deposit  or  loan  was  made  to 
the  bankrupt. 

"  The  New  York  Savings  Bank,  a  savings  bank  in  the  city 
and  county  of  New  York,  chartered  by  the  State  of  .New 
York,  as  a  corporation,  has  proved  against  the  estate  of  the 
bankrupt  a  claim  for  the  sum  of  $20,020  41,  with  interest 
thereon,  at  the  rate  of  seven  per  cent,  per  armufn^  from  the 
12th  of  October,  1871.  In  its  proof  of  debt,  it  claims,  that, 
under  the  said  two  Acts,  and  its  agreement  with  the  bankrupt 
thereunder  and  in  pursuance  thereof,  prior  to  the  insolvency 
of  the  bankrupt,  or  any.  st^spension  thereof,  it  is  entitled  to 
have  its  said  claim  paid  in  full  out  of  the  assets  of  the  bank- 
rupt, before  any  payment  is  made  to  other  creditors  not  en- 
titled by  law  to  a  preferen'ce. 

^^  Assuming  that  all,  or  some,  parts,  of  the  aniounts  of 
these  clainjs,  fall  within  the  terms  of  the  provisions  of  the 
State  Acts,  the  question  arises  whether  the  priority  or  pref- 
erence claimed  under  the  4th  section  of  the  State  Act  of 
1853  can  be  allowed,  in  the  distribution  of  the  assets  of  the 
bankrupt.. 

"  It  is  contended,  on  the  part  of  the  savings  banks,  that, 
by  virtue  of  the  agreements  made  by  them  with  the  bank- 
rupt, under  and  within  the  provisions  of  the  State  Acts,  they 
acquired  a  lien  on  all  the  assets  of  the  bankrupt,  in  case  of 
insolvency,  and  are,  in  the  distribution  of  the  proceeds  of  its 
assets,  entitled  to  the  same  preference  and  priority  of  pay- 
ment over  its  general  creditors  to  which  they  would  have 
been  entitled  if  its  assets  had  been  distributed  under  the  State 
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lawB ;  that  the  provision  of  the  4th  section  of  the  State  Act 
of  1853  is  not  an  insolvent  law ;  that  it  contemplates  a  lien 
on  the  present  and  fatnre  assets  of  the  banks ;  that  all  liens 
■  are  made  in  contemplation  of  insolvency,  in  the  same  sense 
as  the  lien  created  by  said  4th  section  ;  that  the  banjcroptcy . 
Act  preserves  all  liens,  both  legal  and  eqaitable,  and  all 
charges  or  incumbrances,  and,  except  in  eases  of  fraad  on 
the  Act,  gives  to  the  assignee  in  bankruptcy  only  such  rights 
and  interests  in  the  estate  of  the  bankrupt  as  the  bankrupt  had 
or  could  assert;  and  that  the  rights  acquired  by  the  savings 
banks  under  the  State  Act  were  rights  of  property,  in  the 
form  of  contracts,  constituting  equitable  liens,  which  can  be 
enforced  against  the  estate  of  the  bankrupt  in  the  hands  of 
the  assignee  in  bankruptcy,  to  the  same  extent  to  which  they 
could  have  been  enforced  against  the  estate  of  the  bankrupt 
in  the  hands  of  the  bankrupt,  in  case  of  insolvency,  if  there 
had  been  no  proceedings  in  bankruptcy. 

"I  have  given  much  consideration  to  the  question  involved, 
especially  in  view  of  the  fact  that,  at  a  prior  stage  of  these 
proceedings,  I  indicated  an  opinion  in  support  of  the  claims 
of  savings  banks,  when  the  question  was  submitted  to  me  on 
written  briefs.  But  an  oral  re-argument,  and  a  full  considera- 
tion of  the  provisions  of  'the  bankruptcy  Act,  have  led  me  to 
the  conclusion  that  those  claims  cannot  be  allowed. 

'  ^^  I  do  not  think  that  those  claims  can,  under  the  terms  of 
the  State  Act,  be  properly  considered  as  rights  of  property, 
inhering  in,  or  adhering  to,  the  property  of  the  bankrupt. 
The  savings  banks,  it  is  -true,  made  contracts  with  the  bank- 
rupt, but  those  contracts  were  merely  contracts  for  the  mak- 
ing of  deposits,  and  the  paying  of  interest  thereon.  Ko  part 
of  the  State  Act  gives  any  lien  for  such  deposits  on  any  of  the 
assets  of  the  bankrupt.  Those  assets,  consisting,  in  part,  of 
the  moneys  so  deposited,  could  be  dealt  with,  and  disposed  of, 
by  the  bankrupt,  free  from  any  lien,  charge,  or  incumbrance  . 
thereon,  arising  out  of  such  .contracts.  No  provision  of  the 
State  Act  purports  to  interfere  with  the  disposition  of  the 
assets  of  the  bankrupt,  until  insolvency  occqrs,  and  then  a 
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rule  for  the  application  of  such  assets,  in  the  distribution  of 
the  estate  of  the  bankrupt,  as  the  estate  of  an  insolvent  debtor, 
is  created  by  the  4th  section  of  the  State  Act  of  1853.  Bat 
that  rule  establishes  in  favor  of  the  savings  banks  no  such  in- 
terest in  the  property  of  the  bankrupt,  that  such  property 
passes,  under  the  bankruptcy  Act,  into  the  hands  of  the  as- 
signee, subject  to  such  interest. 

"The. 2d  section  of  the  bankruptcy  Act  of  August  19th, 
1841,  (5  TJ,  S.  Stat  at  Large^  442,)  provided  *  tliat  nothing 
in  this  Act  contained  shall  be  construed  to  aanul,  destroy,  or 
impair  ,  *  *  *  any  liens,  mortgages,  or  other  securities 
on  property  real  or  personal,  which  may  be  vAlid  by  the  laws 
of  the  States  respectively,  and  which  are  not  inconsistent  with 
the  provisions  of  the  second  and  fifth  sections  of  this  Act.' 
By  the  5th  section  of  the  Act  of  1841,  all  creditors  were  to 
share  pro  rata  in  the  bankrupt's  property,  except  that  debts 
due  to  the  United  States,  and  debts  due  to  persons  who,  by 
the  laws  of  the  United  States,  had  a  preference  in  consequence 
of  paying  moneys  as  sureties  for  the  bankrupts,  and  debts 
due  to  operatives  (to  a  certain  amount)  were  to  be  first  paid 
out  of  the  assets.  In  determining  what  ought  to  beregardeU 
as  '  securities  on  property,'  '  valid  by  the  laws  of  the  States,' 
within  the  meaning  of  the  2d  section  of  the  Act  of  1841,  it 
was  held  that  all  vested  legal  or  equitable  rights  and  interests 
in  property,  created  by  the  laws  of  the  States,  were  left  un- 
disturbed. {Storm  V.  WaddeU,  2  Sandf.  Ch.  R.^  494,  502 ; 
Parker  v.  My^ggridge^  2  Story ^  334;  Mitchdl  Y.Winalow^  2 
Story^  630 ;  Winsor  v.  McLeUan^  2  Story ^  492.)  This  view  . 
cannot  be  questioned ;  and  it  is  equally  applicable  to  the 
present  bankruptcy  Act,  notwithstanding  any  diflference  in 
language  between  it  and  the  Act  of  1841,  in  any  provision  in 
regard  to  liens.  But  it  still  leaves  open  the  question  as  to 
whether  a  particular  claim  is  a  right  or  interest  in  property. 
If  it  is  not,  it  is  not  a  lien  or  security.  There  may  be  priori- 
ties or  preferences  in  distribution  under  the  bankruptcy  Act, 
which  cannot  be  called  liens  or  securities,  or  rights  or  interests 
in  property.    Debts  due  to  the  State  in  which  the  proceedings  " 
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in  bankruptcy  are  pending,  are,  by  the  28th  section  of  the 
present  Act,  entitled  to  priority  .or  preference  and  to  be  first 
paid  in  full,  as  the  third  class  of  claims  in  order ;  and  there 
may  be  many  such  debts  due  to  such  State  which  are  not  by 
the  laws  of  such  State  made  liens  or  securities,  so  as  to  create 
rights  or  interests  in  property,  and  which  depend  wholly,  for 
their  preference  or  priority,  on  the  terms  of  the  28th  section. 
The  same  thing  is  true  of  the  provision  of  the  28th  section 
giving  preference  to  wages  due  to  certain  persons. 

*'  The  28th  section  of  the  present  Act  provides  that  certain 
claims  shall  *  be  entitled  to  priority  or  preference,  and  to  be 
first  paid  in  full  in  the  following  order.'  Then  follow  five 
classes.  The  fifth  is,  '  all  debts  due  to  any  persons  who,  by 
the  laws  of  the  United  States,  are  or  may  be  entitled  to  a  pri- 
ority or  preference,  in  like  manner  as  if  this  Act  had  not  been 
passed.'  This  is  limited  to  priorities  or  preferences  created  by 
the  laws  of  the  United  States.  It  does  not  extend  to  priorities 
or  preferences  created  by  the  laws  of  a  State*  Under  it,  the 
State  could  have  no  priority  for  debts  due  to  it  which  were 
not  liens  or  securities,  and,  but  for  the  provision,  in  the  third 
class  of  priorities,  for.  such  debts  due  to  the  State,  there  could 
be  no  priority  for  such  debts.  It  would  have  been  easy  to  say, 
in  the  provisions  for  distribution  in  the  28th  section,  that  a 
priority  or  preference,  as  a  sixth  class,  should  be  given  to  ^  all 
debts  due  to  any  persons  who,  by  the  laws  of  the  State  in 
which  the  proceedings  in  bankruptcy  are  pending,  are  or  may 
be  entitled  to  a  priority  or  preference,  in  like  manner  as  if 
this  Act  had'  not  been  passed,'  if  it  had  been  intended  to  rec- 
ognize priorities  or  preferences  given  by  the  laws  of  the 
State,  which  are  not  liens  or  securities  or  rights  or  interests  in 
property.  If  the  preference  or  priority  given  by  the  4lh  sec- 
tion of  the  State  Act  of  1853' is  to  be  upheld,  in  a  distribution 
under  the  28th  section  of  the  bankruptcy  Act,  on  the  ground 
that  it  can  be  called  a  lien  or  security,  to  be  satisfied  before 
the  28th  section  comes  into  operation,  it  is  difiJcult  to  see  why 
every  priority  or  preference  in  the  distribution  of  the  estate 
of. an  insolvent  debtor,  created  by  a  State .  law,  must  not  be 
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upheld.  Every  such  priority  or  preference  .is  relied  on  by  the 
person  in  whose  favor  it  operates,  equally  with  the  preference 
under  the  4th  section  of  the  State  Act  of  1853,  relied  on  in 
this  case.  Every  such  priority  or  preference  is  a  security  to 
such  person,  as  much  as  the  preference  in  the  present  case 
w^as  a  security  to  the  savings  banks.  But  such  priorities  or 
preferences  created  by  State  laws  in  the  distribution  of  insolv- 
ents' estates,  are  not  liens  ox  securities  or  rights  or  interests 
in  property.  If  so,  they  are  not  saved  by  the  general  scope 
of  the  bankruptcy  Act ;  and  they  are  not  recognized  by  the 
28th  section. 

"  The  claims  to  priority  on  the  part  of  the  savings  banks 
must  be  disallowed." 

jFrederiek  Hughaon^  for  the  New  York  Savings  Bank. 

jD.  N(Me  Hawan,  for  the  Sixpenny  Savings  Bank. 

Franda  N.  Bangs^  for  the  assignee  in  bankruptcy. 

Hunt,  J.  The  facts  in  the  two  cases  presented  are  the 
same,  with  the  exception  of  a  diiference  only  in  the  amount 
claimed.  A  statement  of  the  facts  in  the  case  of  the  Sixpenny 
Savings  Bank  will  suffice  also  for  a  statement  in  the  case  of 
the  other  bank. 

The  Sixpenny  Savings  Bank  is  a  savings  bank  in  the  city 
of  New  York,  chartered  by  the  State  of  New  York,  and  has 
proved  against  the  estate  of  the  bankrupt  a  claini  for  the  sum 
of  $23,261  06,  with  interest  at  the  rate  of  five  per  cent  per 
annum,  from  October  11th,  1871.  It  claims  that,  under  the 
statutes  of  the  State  of  New-  York,  which  will  be  presently 
mentioned,  it  has  a  first  lien  on  the  assets  of  the  estate  of  the 
bankrupt,  and  is  entitled  to  a  priority  of  payment  by  virtue  of 
those  statutes,  and  the  agreement  under  which  the  debt  was 
contracted,  over  the  other  debts  of  the  bankrupt. 

The  statute  of  the  State  of  New  York,  passed  April  15th, 
1853,  {Laws  of  N,  F.,  of  1853,  ch.  257,)  provides  that  it  shall 
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be  lawful  for  savings  banks  in  the  counties  of  New  York  and 
Kings  to  make  temporary  deposits  in  banks  or  banking  asso- 
ciations, to  a  limited  amount  and  for  a  limited  time.  In  cer- 
tain cases,  the  savings  bank  may  receive,  as  security  for  such 
deposits,  securities  of  the  character  authorized  to  be  received 
by  the  comptroller  or  superintendent  of  the  bank  department 
in  exchange  fpr  bills  for  circulation.  It  is  provided,  in  the 
fourth  section  of  the  Act,  that  "  all  the  assets  of  any  bank  or 
banking  association  now  or  hereafter  to  be  created,  that  shall 
become  insolvent,  shall,  after  providing  for  the  payment  of  its 
circulating  notes,  be  applied  by  the  directors  thereof,  in  the 
first  place,  to  the  payment  of  any  deficiency  that  may  arise  on 
the  sales  of  the  securities  aforesaid,  and,  thereafter,  of  any  sum 
or  sums  of  money  deposited  with  such  bank  or  banking  asso- 
ciation by  any  savings  bank,  or  institution  for  savings,  within 
the  range  of  twenty  per  cent,^  as  provided  in  the  second  section 
of  this  Act."  The  Act  of  April  10th,  1858,  {Latos  of  1858,  oh. 
136,)  imposes  certain  further  limits  and  restrictions,  but  con- 
tains nothing  to  aflect  the  question  before  us.  The  Six- 
penny Savings  Bank  made  deposits  with  reference  to  these 
Acts,  and  upon  the  understanding  that. the  deposits  would 
have  the  benefit  of  the  provisions  referred  to.  In  making 
proof  of  its  debt,  it  claims  to  be  entitled  to  .payment  in  full, 
from  the  assets  of  the  bankrupt,  before  any  payment  is  made 
to  other  creditors,  and  to  their  exclusion,  if  need  be. 

The  question  comes  to  this — ^is  the  statute  which  declares 
that  the  debt  of  the  savings  bank  sh^U  be  paid  next  after  the 
claim  of  bill  holders,  and  to  the  exclusion,  if  need  be,  of  all 
other  creditors,  a  rule  of  distribution  of  estates,  appertaining 
to  the  remedy  only,  or  does  it  give  to  the  bank  an  interest  in, 
or  lien  upon,  the  property  of  the  insolvent  corporation  ?  If 
the  former  only,  it  is  conceded  that  the  claim  of  the  peti- 
tioner must  fail.  If  the  latter,  then  the  exclusive  payment  of 
.  the  debt  is  insisted  upon. 

As  bearing  upon  and  illustrating  this  question,  certain  local 
provisions  of  the  Constitution  and  statutes  of  the  State  of  New 
York  are  worthy  of  consideration.    The  Constitution  of  that 
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State,  adopted  in  November,  1846,  containB  the  following  pro- 
vision :  "  In  case  of  the  insolvency  of  any  bank  or  banking  asso- 
ciatiop,  the  bill  holders  thereof  shall  be  entitled  to  preference 
in  payment  over  all  other  creditors  of  such  bank  or  association." 
{Art.  VIII,  §  8.)  By  the  Act  of  April  5th,  1849,  {cL  226, 
§  13,)  it  was  provided,  that  the  receiver  should  apply  the 
money  in  his  hands  to  the  payment  of  the  bills  or  notes  held 
by  the  bill  holders  of  such  corporation,  in  just  and  equal  pro- 
portions. If  any  surplus  remain,  he  shall  divide  tlie  same 
among  the  creditors  of  the  corporation  having  demands  con- 
tracted after  the  first  day  of  January,  1850,  and  any  remaining 
surplus  shall  be  divided  among  all  other  creditors  of  the  cor- 
poration whose  demands  shall  have  been  presented  and  ascer- 
tained. By  the  insolvent  laws  of  the  State  of  New  York,  the 
estate  of  the  insolvent  is  directed  to  be  distributed  as  follows, 
viz:  1st.  All  debts  due  to  the  United  States  shall  be  paid. 
•  2d.  All  debts  due  to  persons  who,  by  the  laws  of  the  United 
States,  have  a  preference  in  consequence  of  having  paid  money 
as  sureties  of  such  debtor.  '  3d.  All  debts  due  from  the  debtor 
as  guardian,  executor,  administrator  or  trustee.  4th.  Debts 
ito  execution  creditors,  issues  of  .attachment,' &c.  iu  the  various 
cases  specified.  In  all  cases  certain  costs  and  disbursements 
are  to  be  first  provided  for.  (2  JR.  S.j  46,  47.)  In  cases  of 
intestacy,  the  statutes  of  that  State  enact,  that  the  personal 

estate  of  the  deceased  shall  be  distributed  as  follows :  1.  To 

• 

the  widow,  one-third  part  thereof,  after  the  payment  of  the 
debts  of  the  deceased.  2.  All  the  residue  among  the  children, 
and  the  representatives  of  children,  if  any  have  died  before  the 
intestate,  in  equal  proportions.  3.  If  there  be  no  children  or 
representatives  of  them,  one  moiety  of  the  whole  shall  be 
allotted  to  the  widow,  and  the  residue  to  the  next  of.  kin,  as 
afterwards  provided.  Numerous  details  for  other  cases  are 
given  in  the  subsequent  sections  of  this  statute,  relating  to  the 
half  blood  taking  equally  "j^ith  those  of  the  whole  blood  in  the 
same  degree,  and  descendants  begotten  before  the  death  of 
the  intestate,  but  bom  after,  taking  in  the  same  manner  as  if 
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bora  in  the  lifetime  of  the  deceased,  and  as  if  thej'had  sur- 
vived him.    <2  ^. /?.,  96,  97.) 

Subsequent  to  all  these  are  the  provisions  of  the  statutes 
of  1853  and  1858,  now  before  us,  to  the  eflTect,  that,  upon  the 
occurrence  of  the  insolvency  of- a  banking  incorporation,  the 
debts  due  from  it  to  the  holders  of  its  circulating  notes  shall 
first  be  paid ;  and  the  debts  due  to  savings  banks  upon  sales  of 
securities  given  to  such  savings  banks,  to  secure  payment  of 
debts  due  to  them,  or  upon  deposits,  shall  be  next  paid  ;  and 
no  other  debts  can  be  paid  until  those  mentioned  are  fully 
satisfied. 

I  am  of  the  opinion,  that  these  laws  are  all  of  the  sanie 
general  character — that  they  are  statutes  furnishing  a  rule  of 
distribution  merely,  and  do  not  give  any  interest  in,  or  place 
any  lien  or  incumbrance  upon,  the  estate  to  be  disposed  of. 
If  distribution  be  made  under  the  State  laws,  these  rules  will 
govern  such  distribution,  because  they  are  the  rules  made  by 
the  State,  not  because  a  lien  or  right  in  the  property  is  created 
by  them. 

The  soundness  of  the  position,  that  liens  are  preserved  un- 
der the  bankrupt  Act,  and  that  the  holders  of  them  are  to  be 
be  protected,  cannot  be  doubted.  The  bankrupt  Act  of  1841, 
in  its  second  section,  was  ybtj  explicit  on  this  subject,  and  it 
was  repeatedly  held,  that  liens  or  rights  of  property  created 
by  the  laws  of  the  State  could  not  be  disturbed  while  enforc- 
ing the  provisions  of  that  Act.  The  rule  is  the  same  under 
the  present  bankrupt  law,  and,  although  not  stated  in  terms 
so  precise  and  specific  as  are  found  in  the  Act  of  1841,  the 
provisions  of  §§  14  and  20. establish  the  same  rule.  1  concur 
with  the  counsel  of  the  appellant  and  petitioner,  that,  if  the 
savings  bank  had  a  lien  upon  the  assets  of  the  Stuy vesant 
Bank,  that  lien  must  be  protected  in  the  distribution  of  its 
assets.  Nor  do  I  find  any  fault  with  his  definition  of  a  lien, 
to  wit,  tha,t  which  gives  a  vested  right  or  interest  in  the  prop- 
erty sought  to  be  appropriated. 

The  preferences  given  by  the  statutes  of  the  State  of  New 
York  already  mentioned,  or  by  the  five  subdivisions  at  the  end 
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of  the  28th  BiBCtion  of  the  bankruptcy  Act,  cannot  properly  be 
described  as  liens.  Tl^ose  under  the  State  laws  and  those  un- 
der the  28th  section  are  alike  in  their  nature  and  character. 
They  are  rules  or  directions  for  the  disposition  of  the  property 
of  the  bankrupt  or  insolvent,  made  because  they  seemed  wise 
and  just,  and  which  may  be  modified  or  abrogated  whenever 
it  becomes  apparent  that  they  are  unwise  or  unjust.  The  debts 
due  to  the.  United  States  from  an- individual  citizen,  it  is  en- 
acted, must  first  be  paid,  whether  they  are  for  taxes,  for  indi- 
vidual debts,  or  for  debts  due  as  surety  for  another,  whether 
fiduciary,  confidential,  commercial,  or  in  the  nature  of  an  en- 
forced and  compulsory  obligation.  If  A.  B.' becomes  surety 
for  C.  D.,  under  the  revenue  laws  of  the  United  States,  and  a 
default  ensues,  although  without  his  participation  or  knowl- 
edge, his  estate  in  bankruptcy  is  liable  for  the  debt  of  his 
principal,  and  the  United  States  will  receive  payment  in  pref- 
erence to  his  own  creditors.  In  the  exercise  of  its  sovereign 
power,  the  Government  so  enacts,  and,  therefore,  such  is  the 
law ;  but  the  Government  had  no  lien  on  his  estate,  either 
when  he  became. surety  for  the  Government  debtor,  when  that 
debtor  failed  to  pay,  or  when  he  himself  became  bankrupt.  . 
His  property  was  his  own  throughout,  subject  to  consumption, 
exchange,  or  other  use,  until  its  status  became  fixed  by  the 
provisions  of  the  bankrupt  Act.  In  the  cases  of  preference 
under  the  State  laws,  no  interest  is  acquired  in  the  property 
of  the  debtor,  either  by  deposit  in  the  bank — for  it  may  then 
be  solvent,  and  the  money  goes  into  its  business  and  forms  a 
part  of  its  general  funds — nor  by  insolvency,  for,  upon  prin- 
ciple, that  event  can  produce  no  such  result,  and  it  is  not  de- 
clared in  the  statute  that  such  shall  be  its  effect.  No  lien 
upon,  or  specific  interest  in,  the  property  is  declared  in  favor 
of  any  preferred  creditor,  and  it  is  difficult  to  See  when,  where 
or  by  what  process  the  change  from  a  general  creditor,  to  a 
creditor  with  a  specific  lien,  occurs.  The  language  of  the  . 
statute  is  satisfied  by  a  rule  of  preference  in  making  payment. 
Thi^  is  easily  understood,  and,  I  think,  is  the  basis  of  the  law. 
I  do  not  doubt  that  there  may  be  a  trust  estate,  in  which 
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the  trustee  may  have  power,  from  time  to  time,  to  change  the 
investments,  and-  that  the  trust  may  attach  to  the  new  securi- 
ties, as  they  form  a  part  of  the  estate.  This  does  not,  how- 
ever, affect  the  main  question.  It  is  possible,  too,  that  the 
fluctuating  assets  of  a  bank  of  discount  and  deposit  may  be 
the  subject  of  a  trust,  although  I  do  not  recollect  to  have  met 
with  any  case  that  sustained  that  proposition.  Keither  does 
this  affect  the  main  question  in  the  case,  to  wit,  the  existence 
of  a  lien. 

Preference  is  given,  by  the  bankrupt  Act,  as  it  usually  is 
by  State  laws,  to  debts  due  to  the  State  in  which  the  bank- 
ruptcy proceedings  are  pending.  As  the  sovereign  authority 
upon  a  subject  within  the  jurisdiction  of  the  Federal  author- 
ity, Congress  provides,  first,  for  the  payment  of  debts  due  to 
the  United  States.  In  apparent  deference  to  the  authority 
which  would  be  supreme,  except  for  its  own  intervention,  it 
enacts  that  the  debts  due  to  the  State  in  which  the  proceed^ 
ings  are  pending  shall  next  be  paid.  This  preference  exists 
simply  because  the  Act  of  Congress  so  enacts,  and,  if  Congress 
had  not  so  enacted,  or  if  it  should  afterwards  enact  otherwise, 
the  preference  would  cease.  It  is  a  rule  of  distribution  merely, 
and,  if  o  ngress  should  abolish  the  preference  given  by  the 
Act  to  either  Government,  it  would  be  an  exercise  of  un- 
doubted power,  and  no  rights  or  liens  would  be  infringed. 
The  power  to  establish  a  system  of  bankruptcy  carries  with  it 
the  power  to  establish  the  details  of  the  system,  as  Congress 
shall  think  proper. 

In  like  manner,  it  is  competent  to  the  State  of  New  York 
to  provide,  that,  upon  the  failure  of  a  bank  of  circulation  and 
deposit,  the  assets  of  the  bank  shall  be  applied,  first,  in  pay- 
ment of  its  circulating  notes,  and,  second,  in  payment  of  debts 
diie  to  savings  banks,  and,  thirdly,  to  its  creditors  generally. 
It  may  deem  this  rule  of  distribution  to  be  so  important  that 
it  will  incorporate  it  into  its  fundamental  law,  where  it  will 
be,  to  some  extent,  free  from  the  effects  of  popular  excite- 
ment. It  is  still,  however,  but  a  law,  and  of  no  greater  effect 
than  an  ordinary  statute,  while  both  remain  unrepealed  or 
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uncontradicted.  The  same  kngaage,  in  the  same  circum- 
stances, will  confer*  the  same  rights,  neither  more  nor  less, 
whether  embodied  in  a  State  Constitution,  or  in  a  State  stat- 
ute. Such  a  law  does  not,  either  by  its  language  or  upon 
principle,  give  a  lien  or  claim  upon  the  funds  of  the  insolvent, 
corporation.  They  remain  with  the  receiver  or  the  assignee. 
The  law  simply  directs  to  whom,  and;  in  payment  of  what 
debts,  the  funds  shall  be  applied  by  such  receiver  or  assignee. 
The  distribution  of  the  estates  of  insolvents,  under  the  State 
laws,  and  of  the  estates,  of  intestates,  stands  upon  the  same 

.  principle. 

I  am  not  able  to  discover  any  difference  between  these 
cases  and  the  one  we  are  considering.  In  each  instance  the 
proceeding  is  taken  by  virtue  of  State  authority.  The  title 
to  the  property  vests  in  the  assignee,  receiver,  trustee,  or  ad- 
ministrator, or  by  whatever  name  he  may  be  called.  The 
statute  says  that  he  shall  apply  it  by  giving  a*  particular  por- 
tion to  the  widow,  and  another  portion  to  the  children ;  or 
the  statute  directs  that  certain  debts  due  to  the  State  shall 
first  be  paid,  and  certain  other  debts  shall  be  postponed. 
This  is  a  rule  of  distribution,  and  gives  no  interest  in,  or  lien 
upon,  the  property  in  the  hands  of  the  trustee.  As  a  result 
of  this  principle,  the  Legislature  may  alter  the  theory  of  dis- 
position at  its  pleasure,  as  often  as  it  thinks  fit,  and  no  rights 
are  infringed.  The  statutes  of  1853  and  1858,  in  my  judg- 
ment, stand 'upon  the  same  foundation.  They  give  no  lien 
upon,  or  claim  to,  the  property  in  the  hands  of  the  receiver, 
and  creditors  are  entitled  to  no  greater  protection  under  them 
than  are  claimants  under  the  other  statutes  referred  to.  A 
brother  of  the  half  blood  would  to-day  be  entitled  to  an  equal 
participation,  under  the  laws  of  New  York,  in  the  estate  of 
his  deceased  brother,  should  he  now  die,  with  a  brother  of. 
the  full  blood.  No  one  will  argue,  however,  that  he  has  any 
claim  upon,  interest  in,  or  lien  upon,  the  estate*  of  his  living 
brother,  that  will  prevent  the  Legislature  from  passing  a  law 
that  brothers  of  the  full  bipod  only  shall  inherit.     His  herit- 

•  able  capacity  is  destroyed,, but  no  lien  or  interest  is  affected, 
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for  lie  had  no  interest  in  his  brother's  estate.  Soj  an  after 
begotten  child  may,  by  legislative  action,  be  cut  off  from  that 
participation  which  the  law  now  gives  him  in  tlie  estate  of 
his  father.  It  results,  however,  from  a  change  of  a  rale  of 
distribution  merely.  Neither  the  child,  the  brother,  nor  the 
savings  bank  have  any  greater  interest  in  the  property  than 
an  expectation  derived  from  an  existing  rule  of  distribution. 
The  property,  and  all  and  every  interest  in  it,  belongs  to  the 
owner  then  in  possession  of  it.  If  the  rule  of  distribution 
remains  unaltered,  they  will,  in  certain  contingencies,  receive 
a  portion,  on  its  final  distribution.  .If  altered,  as  it  may  be  at^ 
any  time,  they  take  nothing.  (See  NorHs.\,  Crocker^  13 
J9W.,  429  ;  Steamship  Co,  v.  Joliffe^  2  Wall,^  450 ;  Bronson 
V.  Kimie^  1  How.^  311.) 

The  object,  no*  doubt,  of  the  Act  of  1853,  was  to  give  ad- 
ditional security  to  the  savings  banks.  They  are  in  the 
nature  of  charitable  institutions,  and  it  may  be  assumed  that 
the  Legislature  intended  to  give  them  a  preference  over  other 
creditors  of  insolvent  banking  corporations.  This  they  in- 
tended to  do  by  providing  the  rule  of  distribution  contained 
in  that  Act.  The  operation  of  a  bankrupt  law  was,  probably, 
not  in  the  minds  of  the  persons  drawing  the  Act  of  1853. 
Such  a  law  Is  exceptional  in  the  history  of  this  country.  The 
bankrupt  laws  passed  prior  to  1853  had  been  temporary  in 
their  character,  and  their  con^deration  did  not  enter  into  or- 
dinary bfisiness  arrangements.  The  first  Act  to  establish  a 
uniform  system  of  bankruptcy  was  passed  by  Congress  April 
4th,  1800,  and  was  repealed  on  the  19th  of  December,  1803, 
(2  U.  S.  Stat,  at  Large,  19,  248.)  The  second  Act,  by  the 
United  States  authority,  to  establish  a  system  of  bankruptcy, 
was  passed  August  19th,  1841,  and  was  repealed  March  3d, 
1843,  (5  Id.,  440,  G14).  In  the  year  1853,  when  the  New 
York  statute  we  are  considering  was  passed  by  the  Legislature 
of  that  State,  no  bankrupt  system  under  the  authority  of  the 
United  States  was  in  existence,  nor  had  there  been  for  ten 
years  previously,  nor  was  there  until  fourteen  years  after- 
wards.    It  was  assumed,  in  the  event  of  the  insolver;cy  of 
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banking  corporations,  that  they  would  be  wound  up  by  the 
Courts  of  the  States  or  by  officers  appointed  by.  them.  In 
such  cased,  the  statute  afforded  ample  prc^tection  to  the  sav- 
ings banks.  The  rule  of  distribution  provided  by  it  would 
'save  their  preferences.  It  is  upon  this  theory 'that  both  the 
Legislature  and  the  parties  probably  acted,  and  it  can  scarcely 
be  said  with  accuracy,  that  the  parties  relied  "upon  the 
plighted  faith  that  the  assets  of  the  bank  were  pledged  for  the 
repayment  of  the  deposit."  There  is  no  reason,  in  fact. or  in 
law,  to  suppose  that  the  parties  in  these  cases  understood 
themselves  to  have  given  or  to  have  received  a  lien  upon  the 
property  of  the  Stuy  vesant  Bank,  or  that  they  had  a  vested  or 
any  other  right  in  its  estate.  They  were  aware  of  the  pro- 
visions of  the  law  in  that  respect.  They  knew  that,  if  this 
bank  became  insolvent,  and  was  wound  up  under  the  laws  as 
they  then  stood,  their  debts  would  have  a  preference.  It  is 
assumed. that  they  contracted  with  reference  to  this.  But,  to 
.  assume  that  they  anticipated  the  passage  of  another  bankrupt 
law,  and  provided  to  themselves  a  lien  and  pledge  upon  the 
assets  of  a  bank  then  in  prosperous  condition,  which  would 
protect  them  as  parties  holding  incumbrances,  is  quite  unrea- 
sonable. We  find  nothing  in  the  facts  proved,  or  in  the  prin- 
ciples of  law,  to  warrant  this  assumption. 

The  deposits  of  the  savings  banks  in  question,  it  is  proved, 
were  made  in  reference  to  the  law  of  1853,  and  upon  an  under-  *. 
standing  that  there  were  such  provisions,  as  are  relied  upon 
here.  This  is  not,  in  law,  a  material  circumstance.  If  it  be 
assumed  to  amount  to  an  agreement  that,  in  case  of  the  occur- 
rence of  the  insolvency  of  the  Stuyvesant  Bank,  the  savings 
bank  should  have  a  preference  over  other  creditors,  in  the 
payment  of  its  debts,  it  would  not  avail.  Such  an  agreement 
is  not  valid.  It  could  amount  to  nothing  more.  No  present 
security  was  offered  or  expected.  No  advantage  was  to  be 
received,  except  "  upon  insolvency."  If  the  Stuyvesant  Bank 
should  become  insolvent,  the  statute  provided  for  a  preference. 
The  understanding  or  expectation  went  to  that  point  only. 
If  there  was  an  agreement,  it  could  only  be  to  the  effect  that 
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the  law  did  and  should  continue  to  give  a  preference.  The 
bankrupt  law  could  not  exist  a  moment  under  a  theory  that 
the  debtor  could,  by  such  an  agreement,  give  a  preference  on 
his  assets.  An  agreement  of  this  character  is  contrary  to  its 
entire  spirit  and  policy,  and  would  at  once  destroy  its  effect. 

By  the  statute  of  New  York,  a  banking  corporation  cannot 
give  a  preference  in  contemplation  of  insolvency.  (1  li.  S., 
589,  §  1.)  It  can  hardly  be  assumed  that  the  Legislature 
intended,  by  implication,  to  authorize  a  lien  and  charge 
which  would  fix  such  preference  beyond  their  own  power  of 
change. 

Holding  that  the  appellant  had  no  lien  upon  the  funds  in 
tbe  possession  of  the  ^tuyvesant  Bank,  it  is  clear,  that  the  ap- 
peal must  be  dismissed.  Within  the  bankrupt  Act,  the  appel- 
lant is  an  ordinary  creditor,  and  takes  its  chance  with  others. 
It  wiU  receive  its  distributive  share,  without  preference  or 
advantage. 

The  order  of  the  District  Court  is  affirmed. 


Paul   Dennis   vs^  Daniel  Eddy  and  othees.     In  Equity. 

The  Act  of  Febniary  25th,  1858,  (10  U.  S,  StaL  at  Large,  167,)  in  regard  to  th« 
fees  of  witnemes,  preflcribes,  as  fees  to  witnesses,  "  for  each  da]^s  attendance 
in  Court,  or  before  any  officer,  pursuant  to  law,  one  dollar,  and  fifty  cents,  and 
fiye  cents  per  mile  for  traveling  from  his  place  of  residence* to  said  place  of 
trial  or  hearing,  and  five  cents  per  mile  for  returning :  **  Held,  that  the  fees  of 
necessary  witnesses,  who  reside  within  less  than  100  miles  of  the  place  of  ex- 
amination, in  a  Biut  in  equity,  and  whose  attendance  and  examination  are  pro- 
cured in  good  faith,  by  the  party  on  whose  behalf  they  are  examined  before 
an  examiner,  can,  under  eaid  Act,  be  taxed  and  allowed  against  the  adverse 
party,  even  though  it  be  not  shown  that  they  were  served  with  a  writ  of  sub- 
pcena  to  attend. 

The*  cost  of  printing  papers  which,  by  a  rule  of  Court,  a.  party  is  required  to 
have  printed,  can  be  taxed  against  the  adverse  party. 

(Before  Woodruff,  J.,  Northern  District  of  New  York,  June  16th,  1874.) 
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WooDBUFF,  J.    Both  parties  appeal  from  the  taxation,  by 
the  clerk,  of  the  costs  awarded  to  the  complainant  herein. 

1.  The  complainant  appeals  from  the  disallowance  of  the 
fees  of  witnesses  who  attended  and  testified,  who  are  sworn  ta 
have  been  necessary  witnesses,  who  resided  within  less  than 
one  hnndred  miles  of  the  place  of  examination,  and  whose 
attendance  and  examination  were  procured  in  good  faiths 
The  disallowance  was  on  the  sole  ground,  that  it  is  not  shown 
that  the  witnesses  were  served  with  a  writ  of  subpcena,  so 
that  their  attendance  was  compulsory.  {Act  of  Fehruary  26^A, 
1853, 10  TJ.  S.  Stat,  at  Large^  167,)  Some  cases  have  been 
cited  by  the  defendants,  in  which  it  appears  that  some  Cir- 
cuit Courts,  in  other  Districts,  have  so  held.  (  Woodruff  v, 
Barney^  2  Fuher^B  Pat.  'Cas.^  244 ;  Spavlding  v.  Tuoher^  4 
7rf.,  633;  DreskiU  v.  Parish^  5  McLea/n^  213,  241,  decided 
prior  to  the  Act  of  1853.)  But,  in  this  District,  it  has  been 
decided,  that  a  person  who  attends  the  Court  as  a  witness,  in 
gooTi  faith,  on  the  request  of  a  party,  without  the  actual  serv- 
ice of  a  subpoena,  is  entitled  to  his  fees,  and  that  such  fees 
may  be  taxed  against  the  party  liable  for  costs.  {Cummings 
V.  Cement  and  Plaster  Co.j  6  BUUchf.  C.  C.  i?.,  509 ;  see, 
also,  Prouty  v.  Draper ^  2  Story ^  199,  and  Whipple  v.  Cum- 
herland  Cotton  Co.,  3  Id.^  84,  and  Hathaway  v.  Poachy  2 
Woodb.  <&  M.^  63,  deci<ied  prior  to  the  Act  of  1853.)  I  con- 
cur in  that  decision.  I  find  no  sufficient  reason  for  holding 
that  the  words  "  pursuant  to  law  "  were  intended  to  prevent 
•the  allowance  to  the  party  of  such  fees  paid  to  witnesses, 
when  there  was  actual  attendance  and  examination  by  his 
procurement.  A  person  volunteering  to  attend  Court,  with- 
out either  subpoena  or  request,  canno.t  demand  fees.  But, 
where  his  attendance  is  required,  and  is  actually  given,  and  , 
he  is  examined,  his  attendance  is  "  pursuant  to  law,"  in  a  just 
sense ;  that  is  to  say,  he  is  in  attendance  lawfully,  for  a  law- 
ful and  necessary  purpose,  on  the  requirement  of  a  party  who 
has  a  right  to  compel  him  to  attend.  This  satisfies  the  whole 
reason  of  those  words  in  the  statute.  ^  The  question,  whether 
the  witness  shall  waive  the  form  and  expense  of  a  legal  serv- 
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ice  of  a  writ  of  subpcBna,  is  purely  a  question  between  him 
itnd  the  party  who  desires  his  attendance.  It  does  not  concern 
the  adverse  party ;  or,  if  at  affects  him  at  all,  it  is  for  his  ad- 
vantage, in  diminishing  the  charges  which  be  may  be  com- 
pelled to  pay.  If  a  party  to  the  suit  relies  on  the  willingness 
of  the  witness  to  attend  on  request,  he  cannot  have  an  attach- 
ment against  the  witness  for  not  attending.  The  object  of 
'serving  a  subpoena  is  to  enable  the  party  to  resort,  if  neces- 
sary, to  that  further  compulsory  process ;  but  none  of  this 
proceeding  is  of  any  benefit  to  the  adverse  party.  Why,  then, 
should  it  be  held,  unless  the  terms  of  the  statute  are  very 
clearly  imperative,  that  a  witness  must  put  the  party  to  the 
trouble  and  expense  of  a  writ  of  subpoena,  and  to  the  expense 
of  the  travelling  fees  and  service  by  a  marshal  or  other  proper 
person,  often  amounting  to  a  large  sum,  or  otherwise  the 
witness'  own  fees  be  not  allowable  ?  Such  a  rule  is  simply  to 
require  costs  and  expenses  in  a  suit  to  be  increased  without 
advantage  to  any  one.  All  questions  of  good  faith,  the  mate- 
riality of  the  witness,  and  the  question  whether  he  did,  in  fact, 
make  the  journey  for  the  purpose,  or,  being  casually  present, 
was  examined,  are,  of  course,  open.  But  the  mere  fact,  that 
the  party  induced  the  witness  to  save  expense  and  trouble, 
by  waiving  the  procurement  and  service  of  a  subpoena,  ought 
not,  and,  I  think,  does  not,  deprive  the  witness  of  his  fees,  or 
the  party  of  their  allowance  as  costs.  A  party  to  a  suit  may 
waive  the  service  of  mesne  process  and  voluntarily  appear, 
and,  having  done  so,  the  suit  is  held  to  proceed  according  to 
law.  It  would  be  strange  if  a  witness  could  not  make  such 
waiver  without  losing  his  just  claim  to  compensation.  "  Pur- 
suant to  law  "  may  properly  mean — in  a  proper  case ;  where 
the  attendance  and  examination  of  witnesses  are  necessary 
and  may  be  compelled  ;  before  a  proper  ofiScer,  .whose  duty  it 
is  to  receive  the  examination  of  witnesses ;  at  the  instance  of 
a  proper  person,  who  has  a  right  to  jequire  and  may  compel 
such  attendance ;  for  such  reasonable  ^d  necessary  time  as 
is  proper ;  and,  generally,  undei'  all  the  conditions  and  circum- 
stances which  make  the  attendance  a  legal  and  proper  one. 
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It  may  be  well  saggested,  that  the  change  in  the  langaage 
of  the  Act  of  February  28th,  1799,  (I  TJ.  S.  Stat  at  Large^ 
626,  §  6,)  made  in  the  Act  of  1868,  whereby  the  word  "  sum- 
moned "  was  omitted,  was  made  in  view  of  the  conflicting 
decisions  above  cited,  under  the  former  Act,  and  the  more 
rational  provision  made  to  which  I  have  given  interpretation* 
"Why,  else,  was  not  the  word  '*  summoned  "  continued  in  the 
statute  ? 

These  reasons  are  applicable  with  equal  force  to  the  at- 
ttodance  before  an  examiner  in  chancery,  in  a  suit  in  equity. 
The  allowance  of  witnesses'. fees,  on  a  voluntary  attendance, 
may  properly  be  limited,  in  respect  of  travelling  fees,  to  the 
distance  which  he  might  have  been  compelled  to  travel,  aa 
held  in .  a  case  in  the  Southern  District,  {An(ynymous^  5 
Blatchf.  C.  C,  Ii,y  134),  but  that  question  is  not  material  in 
this  case. 

The  appeal  of  the  complainant  is  sustained,  and  an  order 
entered  .by  which  the  witnesses'  fees  in  the  bill  of  costs  are 
taxed  and  allowed. 

2.  The  appeal  of  the  defendants  is  from  the  taxation  of  the 
cost  of  printing  the  papers,  which,  by  rule  of  Court,  the 
complainant  was  required  to  have  printed.  It  was  a  necessary 
disbursement,  made  by  order  of  the  Court.  I  am  of  opinion, 
that  the  Act  of  Congress,  of  February  26th,  1853,  (10  U.  S. 
StaU  at  Largey  161,)  was  not  intended  to  prohibit  the  allowance 
of  indemnity  for  such  disbursements  as  were  made  necessary 
by  the  order  of  the  Court,  and  that.it  does  not  prohibit  such 
allowance.  After  the  decision  in  llussey  v.  Bradley^'  (5 
Blaichf,  C.  C.  B.y  210),  this  Court  adopted  the  rule  which 
made  the  printing  imperative.  The  appeal  of  the  defendants 
must  be  overruled. 

• 

Edward  F.  Bullard^  for  the  plaintiff. 

Esek  Coweuy  for  the  defendants. 
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The  Bailey  Washing  Machine  Company 


vs. 


John  Young,  James  Young  and  John  E.  Young.  In  Equity. 

An  answer,  in  a  snit  in  equity,  pu€  in  in  the  names  of  all  three  of  the  defendants, 
IS  their  joint  and  seyeral  answer,  hut  signed  and  sworn  to  by  only  two  of 
them,  will  be  stricken  from  the  files,  as  irregular,  but  with  leave  to  the  two  to 
erase  therefrom  the  name  of. the  third,  and  file  it  as  their  own  answer  only. 

(Before  WooDRurr,  J.,  Northern  District  of  New  York,  June  16th,  1874.) 

• 

Woodruff,  J.  In  this  case  an  answer  has  been  put  in  in 
the  names  of  the  three  defendants,  and  as  their  joint  and  sev- 
eral answer,  but  such  answer  is  signed  and  sworn  to  by  James 
Yonng  and  John  E.  Young  only.  This  was  irregular.  The 
complainant  might,  if  so  advised,  have  accepted  the  answer, 
and  replied  to  it,  and  thereby  have  waived  the  irregularity.- 
"  {Freelands  v.  BoyaU^  2  Hen.  <&  Munf.y  576.)  But  this  was 
not  done.  The  complainant  moves  to  take  the  answer  off  the 
files,  and  for  such  other  relief  as  may  be  proper,  and,  on  the 
motion  for  such  other  relief,  counsel  ask  an  order  that  the  bill 
be  tsiLen  j>ro  confesso  as  against  all  of  the  defendants.  That 
such  answer  is  irregular,  and  that  the  complainant,  though  he 
may,  is  not  boupd  to,  axjcept  it  as  the  answer  of  all  of  the  de- 
fendants, is  according  to  the  rules  governing  the  subject,  both 
in  this  country  and  in  England.  {Fulton  Bank  v.  Beach^  2 
Paige^  307,  and  6  Wend.^  36 ;  Bogers  v.  Cruger^  7  John9,y  567 ; 
1  Hoff.  Ch.  Pr.,  229 ;  1  Barb.  Ch.  Pr.,  141 ;  Deniaon  v.  Bass- 
fordy  7  Paige^  370 ;  Cooke  v.  Westall,  1  Madd.  Ch.  7?.,  266  ; 
Cope  V.  Parry y  Id.^  83  ;  2  DanieWa  Ch.  Pr.^  269 ;  Bayley  v. 
De  WalkierSj  10  Ves.yiil.)  An  order  granting  leave  to  answer 
without  oath  or  signature  is  necessary,  and,  if  circumstances 
render  it  proper,  would  be  granted.  (Cases  supra,  and  Cod- 
ner  v.  Mersey,  18  Ves.,  468 ;  v.   Gwillin,  6  Id.,  285 ; 
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V.  Zake,  Id.^  171.)     On  the  other  hand,  I  do  not  think 

that  the  irregularity  should  subject  the  defendants  who  signed 
and  swore  to  the  answer  to  serious  loss.  The  answer  was 
manifestly  prepared  in  the  expectation  that  all  of  the  defend- 
ants would  sign  it,  and,  on  the  refusal  of  John  Young  to  sign, 
his  name  should  have  been  struck  out.  Although  the  bill  of 
complaint  is  not  a  bill  of  discovery,  since  the  defendants  were 
not,  under  the  Kules,  bound  to  answer  any  averment  therein 
except  at  their  option,  and  because  the  complainant  has  pro- 
pounded no  interrogatories,  as  the  Bules  require,  when  he  de- 
.  sires  to  enforce  a  discovery,  {Hides  40,  41,)  nevertheless, 
the  complainant  has  a  right  to  require  that  whatever  answer 
is  put  in  be  authenticated  by  the  defendants  who  profess  or 
purport  to  answer.  (1  Barb.  Ch,  Pr.,  168 ;  Denison  v.  Bass- 
ford,  7  Paige,  370 ;  If.  Y.  CAem,  Co.  v.  Flowers,  6  Paige, 
654 ;  Harris  v.  James,  3  Bro,  C.  C.\  399  ;  and  the  cases  above 
cited.)  The  answer  should,  therefore,  be  taken  from  the  files, 
but  with  leave  to  the  defendants  who  have. answered,  to  erase 
the  name  of  the  other  defendant,  and  file  the  answer  as  their 
own  only.  An  order  that  the  answer,  as  filed,  stand  as  the 
answers  of  two  defenda*Dts  only,  would  seem  to  be  substan- 
tially equivalent.  {Done  v.  Read,  2  Ves.  dk  Beames,  310.)  But, 
the  more  orderly  and  proper  state  of  the  record  will  be  to 
make  the  pleadings  in  form  correspond  with  the  fact. 

What  the  complainant  will  be  at  liberty  to  ask,  if  it  is 
seen  fit  to  bring  the  case  to  a  hearing  upon  the  bill  and  the 
answer  of  two  defendants,  and  upon  the  order  to  which  the 
complainant  will  be  entitled,  taking  the  bill  as  confessed  by 
the  other  defendant,  it  is  not  necessary,  on  this  motion,  to 
decide. 

The  complainant  is  not  entitled  to  take  the  bill  as  con- 
fessed by  the  two  defendants  who  have  answered.  Possibly, 
they  may  desire  to  amend  their  answer,  setting  up  fraudulent 
collusion  between  the  other  defendant  and  the  complainant, 
which  is  intimated  in  the  affidavit.  Whether  they  do  so  or 
not,  the  facts  alleged  in  the  bill  of  complaint  they  should  be 
permitted  to  answer.*   "Whether  the  conduct  or  implied  ad- 
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missions  of  a  copartner  would  conclude  them  on  a  charge  of 
tortious  infringement  of  the  Complainant's  patents,  I  do  not 
now  decide.  Counsel  suppose  that  it  is  so  settled  by  author- 
ity. {CoUyer  on  Partnership^  724 ;  Kershaw  v.  Mathews^  1 
Hueselly  360 ;  Kilhy  v.  Stanton^  2  Younge  <&  Jervis^  75 ; 
Prince  v.  Eaydinl  3  Id,^  190;  Naylor  t.  Wellington^  8 
SimonSy  396.)  But,  on  examination  of  the  bill  of  complaint, 
I  do  not  find  that  there  is  any  averment  that  the  tortious  in- 
fringement was  by  them  as  copartners,  or  that  the  infringe- 
ment was  by  the  copartnership  firm  of  which  they  were 
iftembers.  It  is  true,  tTiat,  in  the  introduction  of  the  bill  of 
complaint,  the  defendants  are  described  as  now  being  copart- 
ners, under  a  specified  copartnership  name  or  firm ;  but,  when 
they  became  such,  .or  whether  they  were  such  at  the  time  of 
the  alleged  infringement,  or  whether  the  infringement  oc- 
curred in  the  conduct  of  the  copartnership  business,  is  not 
stated.  I  cannot,  therefore,  assume  that  the  failure  of  John 
Young  to  answer  is  to  be  taken  as  an  admission  which  con- 
cludes, or  even  affects,  the  other  defendants.  Besides,  it  is 
not  clear  that  every  admission  by  a  copartner  is  conclusive 
upon  his  associate,  in  a  Court  of  equity.  It  may  be  evidence 
against  both,  and  yet,  when  made  with  intent  to  wrong  tJie 
associate,  it  may  not  conclude  him,  so  that  he  cannot  prove 
the  truth  touching  an  alleged  tortious  invasion  of  the  rights 
of  another  by  the  copartnership.  Of  that,  however,  the 
Court  will  consider  further,  if  the  complainant  choose  to 
rest  its  case  upon  the  bill  and  answer. 

'Let  an  order  be  entered  that  the  answer  be  taken  from 
the  files,  but  with  leave  to  the  defendants  answering  to  erase 
therefrom  the  name  of  John  Young,  and  file  it  as  their  own 
answer  only. 


Livingston  Soott,  for  the  plaintiff. 
John  F.  Seymour y  for  the  defendants. 
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The  Dorset  Revolving   Habvkstbk   Bake  Company   ant> 

The  Johnson  Habvesteb  Company 

« 

vs. 
The  Bradley  Manufacturing  Company.    In  Equity. 

Samuel  Johnson  and  The  Johnson  Habvesteb  Company 

'         vs. 
The  Bradley  Manufactubing  Company.    In  Equity. 

In  a  suit  in  equity,  brong^ht  on  letters  patent  for  a  machine,  to  restrain  the  de> 

fendant  from  maMng  the  patented  machines  and  selling  them  to  parties  who 

buy  them  for  .exportation  to  and  use  in  foreign  countries,  it  is  proper  to  join, 

as  plaintiffs,  the  owner  of  the  legal  title  to  the  patent  with  the  holder  of  the 
-  exdusiye  right  to  make  and  vend  the  patented  invention  for  use  in  foreign 

countries. 
A  patentee  has  the  right  to  grant  the  right  to  make  and  sell  the  patented 

invention  within  specified  territory,  and  to  make  that  right  excluiiye  in  the 

grantee,  and  yet  limit  the  use  of  the  thing  so  made  and  sold,  within  specified 

limits. 
A  patentee,  wMle  granting  to  another  a  right  to  make  or  to  make  and  sell, 

may  retain  to  himself  the  exclusive  right  to  make  and  sell  for  export  or  use 

in  other  cotintries. 
Whether  the  grant  of  a  right  to  make  and  sell  carries  with  it  a  right  to  use^ 

gitere. 
Whether,  when  a  mere  licensee  to  make  and  sell  a  patented  machine  wiUiin 

specified  limits,  sells  a  m&chine  so  made  to  another,  the  machine  may  be  used 

anywhere,  quere. 
Where  there  did  not  appear  to  be  danger  of  irreparable  injury  to  the  plaintiff, 

and  his  right  was  not  clear,  a  preliminary  injunction  was -refused. 

(Before  Woodbupf,  J.,  Northern  District  of  New  York,  June  16th,  1874.) 

WooDBUFF,  J.    In  each  of  these  cases  motions  were  made 

by  the  complainants  for  an  injunction  pendente  lite.    The 

motions  were  founded  upon  the  respective  bills  of  complaint, 

and  affidavits  pertinent  to  the  several  suits,  and  upon  other 

'    affidavits  and  papers  pertinent  to  both  ;  and  the  motions  are 
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resiBted  upon  affidavits  used  for  the  purposes  of  both.motioi^s. 
The  object  of  the  motioDS  respectively  is  to  restrain  the 
alleged  infringemeDt  of  patents  upon  which  the  suits  respect- 
ively are  founded.  The  defendants  object,  in  each  case,  that 
there  is  an  improper  joinder  of  complainants,  because  the  bills 
respectively  aver  that  4the  Johnson  Harvester  Company  have 
the  exclusive  right  to  make  and  vend  the  patented  inventions 
for  use  in  foreign  countries ;  also,  that  the  defendants  have  a 
right  to  make  and  sell  within  the  territory  -within  which  they 
manufacture  and  sell,  without  restriction  as  to  the  use  or 
place  within  which  the  machines  in  question  may  be  used. 

The  respective  inventions  are  improvements  in  harvesters, 
and  especially  the  harvester  rake,  one  being  patented  to 
Owen  Dorsey^  and  assigned  to  the  Dorsey  Revolving  Harvester 
Rake  (Company,  upon  which  patent  the  first  of  the  above- 
named  suits. is  folmded ;  and  the  other  being  patented  to 
Samuel  Johnson,  upon  which  the  second  suit  is  founded. 
That  the  defendants  are  making  and  selling  machines  embrac- 
ing these  inventions  is  not  denied ;  and  it  appears,  also,  that 
they  are  making  and  selling*  to  parties  who  buy  them  for  ex- 
portation to  and  use  in  foreign  countries ;  and  this  is  claimed 
to  infringe  the  patents. 

My  conclusions  upon  the  bills  of  complaint  and  affidavits, 
and  upon  the  questions  thereupon  arising,  may  be  briefly 
stated.  However  the  parties  differ  as  to  the  construction 
and  effect  of  the  transactions  in  question,  there  is  little,  if 
any,  dispute  about  facts. 

'  1st.  The  suggestion  that  there  is  an  improper  joinder  of 
plaintiffs,  if  that  were  a  reason  for  withholding  ah  injunction 
to  restrain  an  infringement  of  the  rights  of  one  of  the  com- 
plainants, will  not  avail  here.  An  exclusive  license  to  manu- 
facture for  a  special  use  or  purpose  is  not  an  assignment  of 
the  patent,  which  renders  thJ^  joinder  of  the  patentee,  in  a  suit 
for  infringement,  improper.  It  is  not  within  the  definition 
of  an  assignment,  in  the  statute.  It  does  not  convey  the  pat- 
ent, or  any  specified  territory  within  which  the  licensee  has 
the  exclusive  right  to  make,  vend  or  u^e,  and  is  not  within 
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any  case  which  has  held  even  that  the  licensee  could  sue  with- 
out joining  the  person  in  whom  the  legal  title  to  the  patent 
is  vested,  still  less  within  any  case  holding  that  the  latter  may 
not  join  in  the  suit  in  equity ;  and, .  in  general,  one  who  has 
granted  such  exclusive  license  has  an  interest  in  sustaining 
the  right  and  protecting  his  license.  Presumptively,  his  own 
rights  would  be  affected  by  an  adverse  adjudication,  if  called 
on  by  the  licensee  to  defend  his  license. 

2d.  I  have  no  doubt  of  the  right  of  a  patentee  to  grant  the 
right  to  make  and  sell  the  patented  invention  within  specified 
territory,  and  to  make  that  right  exclusive  in  the  grantee,  and 
yet  limit  the  use  of  the  thing  so  made  and  sold,  Within  speci- 
fied limits.  The  right  to  make  and  vend,  and  the  right  to 
use,  are  completely  severable;  and,  while  a  grant  of  the  right 
to  make  and  sell  to  others  might  be  deemed  to  imply  the 
right  in  the  purchasers  to  use  the  thing  purchased,  a  patentee 
may  restrict  the  use.  The  patent  as  effectually  secures  to 
him  a  monopoly  of  the  right  to  use  as  it  does  of  the  right 
to  make.  The  patentee,  or  his  assignee,  may,  therefore,  give 
the  exclusive  right  to  make  and*  sell  for  use  within  certain 
territory  ;  and  such  a  restriction  would  be  entitled  to  enforce- 
ment. The  case  of  Adams  v.  Burke,  (17  Wallace,  463.)  re- 
cently decided  in  the  Supreme  Court,  is  in  no  confiict  with 
this.  In  that  case,  there  was  a  complete  transfer  of  the  ex- 
clusive title  to  the  invention  within  and  for  a  specified  terri* 
tory.  There  was  no  qualification  of  the  right  to  use,  either 
expressed  in  the  grant  or  inferrible  (according  to  the  views 
expressed  in  the  opinion  of  the  Court)  from  the  nature  of  the 
subject  or  the  circumstances  of  the  case.  It  is  clear  that  the 
patentee  may  grant  the  right  to  use  within  any  specified 
place,  town,  city  or  district,  and  he  may  make  such  right  of 
use  exclusive ;  and  I  deem  it  no  less  clear  that  he  may  limit 
the  right  to  manufacture  for  such  use.  What  the  terms  of 
any  particular  grant  Or  license  import,  may  be  and  is  often  a 
question.  But,  the  right  of  the  patentee  to  confer  upon 
others  such  qualified  privilege,  whether  of  making,  of  selling 
to  others,  or  of  using,  as  he  sees  fit,  whether  within  specified 
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limits  or  under  limitations  of  quantity,'  or  number,  or  re- 
stricted uses,  does  not  seem  deniable.  Whether,  in  a  given 
case,  he  has  given  a  privilege  with  such  qualifications,  or 
whether  his  grantee  or  licensee  has  an  unrestricted  rights 
without  any  limitation  as  to  quantity,  number  or  use,  must 
depend  upon  the  facts. existing  in  each  case. 

3d.  The  complainants  have  not  vested  in  themselves,  by 
virtue  of  their  patents,  any  exclusive  right  to  sell  their  pat- 
ented inventions  in  foreign  countries;  and,  therefore,  any 
one,  having  possession  of  their  harvesters  there,  may  sell  and 
use  them  there,  and  any  one  there  may  make,  sell  and  use 
them.  But,  a  patentee  having  the  exclusive  right  to  make 
them  in  this  country,  and  having  the  right,  above  stated,  to 
grant  that  right  to  ojihers,  may  qualify  the  privilege  which 
he  confers.  A  patentee  may  find  it  greatly  to  his  advan- 
tage, and  greatly  profitable,  to  supply  a  foreign  demand  for 
ail  article  of  American  manufacture,  and  may  be  able  success- 
fully to  compete  with  foreign  machinists  in  the  'making;  In 
such  case,  his  monopoly  of  the  right  of  making  and  selling 
here  is  of  great  value,  because  no  other  one  can  make  in  this 
country  and  compete  with  him.  I  know  of  no  reason,  in 
law  or  in  equity,  why,  if  he  give  to  another  a  right  to  make, 
or  to  make  and  sell,  he  is  not  at  full  liberty  to  retain  to  him- 
self the  advantage  and  profit  of  competing  in  foreign  mar- 
kets, by  retaining  the  exclusive  right  to  make  and  sell  for  ex- 
port or  use  in  other  countries ;  not  because  the  monopoly  in- 
cludes such  other  eoimtries,  but  because  his  actual  monopoly 
does  include  all  making  and  selling  here,  with  all  the  advan- 
tages which  are  incident  thereto. 

4th.  The  defendants  in  these  cases  are  making  and  selling 
the  patented  harvester,  and  are  so  making  and  selling  for  the 
purpose  of  exportation,  or  under  contracts,  with  knowledge 
and  intent  that  thp  purchasers  are  thereby  supplying,  and 
will  supply,  the  foreign  market. 

6th*.  In  respect  to  the  Dorsey  patent,  upon  which  the  first 
above  named  suit  is  founded,  the  defendants  show  no  assign- 
ment or  license  conferring  upon  them  the  right  to  use  the 
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patented  invention.  I  do  not  discover  in  the  papers  anything 
which  imports  such  a  right,  at  law  or  in  equity.  Counsel  for 
the  defendants  seem  to  have  assumed  that  the  agreement  with 
Johnson,  the  patentee  named  in  the  other  suit,  and  the  cor- 
respondence in  relation  to  his  harvester,  applied  to  the  Dorsey 
patent  also.  I  do  not  find  in  either  anything  to  warrant  the 
assumption  ;  and,  especially,  I  observe  that  the  Dorsey  patent 
expired  on  the  4th  of  March,  1870,  and  was,  on  br  before  that 
day,  extended  for  the  term  of  seven  years.  The  defendants 
have  failed  to  show  a  right  under  such  extension. 

In  the  first  case,  then,  the  defence  rests  upon  a  statement 
in  the  affidavit  of  Mr.  Harding,  the  solicitor  therein,  and 
*^  agent  for  the  Dorsey  Revolving  Harvester  Rake  Company, 
and  for  the  reissued  patent  of  Samuel  Johnson,  No.  2951, 
dated  May  26th,  1868,"  as  follows :  "  that  it  was  agreed,  that 
the  right  to  build  what  was  called  single  reapers,  under  said 
patents^  should  be  given  to  C.  C.  Bradley  &  Son,  to  manufac- 
ture such  machines  as  might  be  required  for  use  in  Minne- 
sota, Wisconsin,  Pennsylvania,  and  New  York,  except  the 
river  counties,  so  long  as,  and  on  condition  that,  they  kept 
said  territory  supplied  with  such  machines  as  are  required 
therein,  and  paid  the  license  fee.'^  The  defendants  deny  that 
there  was  any  condition  annexed  to  the  privilege  agreed  to  be 
given  them.  This  statement  does  not  discriminate,  in  terms, 
between  the  two  patents,  one  to  Dorsey  and  one  to  Johnson. 
It  may  refer  to  the  Johnson  original  and  reissued  patents. 
The  agreement  produced  by  the  defendants  refers  to  the 
Johnson  patent  only.  If,  however,  this  statement  be  taken 
most  strongly  against  the  complainants,  to  include  also  the 
Dorsey  patent,  then  it  declares  that  the  defendants  were  only 
to  have  the  privilege  of  supplying  the  States  mentioned  with 
machines  for  use  therein ;  and  this  is  not  at  all  inconsistent 
"  with  the  loose  and  indefinite  terms  of  the  agreement  in  rela- 
tion to  the  Johnson  patent,  to  be  presently  further  noticed. 
The  defendants,  therefore,  fail  to  show  a  right  to  manufacture 
and  sell  without  restriction  as  to  the  use  of  the  harvesters  at 
any  time.     Still  less  do  they  show  such  a  right  now  existing 
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under  the  extension  of  the  Dorsej  patent.    Hhe  complainants 
in  the  first  above  named  suit  are,  therefore,  entitled  to  the  ' 
injunction  sought  by  their  motion,  restraining  the  defendants 
from  infringing  the  Dorsey  patent,. extended  as  described  in 
the  bill  of  complalfdt. 

6th.  As  to  the  Johnson  patent,  upon  which  the  second 
above  named  suit  is  founded,  I  feel  great  hesitatioji.  There 
was,  in  relation  to  that,  a  written  agreement,  which  contem- 
plated granting  to  C.  C.  Bradley  &  Son  "their  choice  in 
what  territory  they  may  want,  at  a  reasonable  price, /br  the 
right  to  build  and  sell  in  said  territory."  Subsequent  nego- 
tiations, evidenced  by  correspondencCy  indicate  subsequent 
and  continuous  recognition  of  the  right  of  C.  0.  Bradley  & 
Son  to  build  and  sell,  though  the  precise  limits  of  the  ter- 
ritory in  which  they  were  to  be  permitted  to  build  and  sell 
has  been  the  subject  of  negotiation  and  fluctuation.  As  al- 
ready suggested,  the  agreement  is  not  very  specific  or  deter- 
minate. It  is  not  clear  that  Bradley  &  Son  were,  under  this 
agreement,  to  have  anything  more  than  a  license.  Nor  is  it 
stated  that  they  are  to  have  an  exclusiye  license  in  any  ter- 
ritory. They  seem,  in  the  correspondence,  to  have  claimed 
that ;  and  yet  such  daim  is  not  conceded,  as  appears  by  what 
they  call  encroachments  on  them.  On  the  other  hand,  there 
is,  in  this  agreement,  no  express  restriction  upon  the  right  to 
make  and  sell  in  such  terrritory  as  might  be  assigned  to  them, 
which  in  terms  confines  the  use  of  the.  harvesters  which  they 
make  and  sell  to  the  same  territorial  limits.  Hereupon,  sev- 
eral interesting  questions  arise.  Does  the  right  to  make  and 
sell  carry  with  it  the  right  to  use  ?  If,  by  implication,  the 
right  to  use  is  incident  to,  or  implied  in,  the  right  to  make 
and  sell,  does  not  the  limitation  of  the  right  to  make  and  sell, 
to  specific  territorial  limits,  operate  with  equal  strictness 
upon  the  right  of  use  which  is  incidental  thereto  or  is  so  im- 
plied ?  .Is  the  incident  broader  in  its  scope  than  the  principal 
grant?  If  it  be  true,  as  claimed,  that,  when  one  who  has  the 
whole  right  in  the  invention,  to  make,  sell*ap.d  use,  (either 
for  the  whole  or  a  part  df  the  United  States),  sells  a  machine, 
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it  passes  from  under  the  dominion  of  the  patent,  and  may  be 
*  used  anywhere,  does  that  follow  when  a  mere  licensee  to  make 
and  sell  within  specified  limits  sells  the  patented  inTention  to 
another?  Does  the  cautiously  guarded  deci&ion  of  the  Su- 
preme Court  in  Adams  v.  Burke  (17  WalBtuie^  4:^3),  carefully 
limited  to  the  precise  case  then  under  consideration,  reason- 
ably import  an  affirmative  to  the  last  question  ?  Especially, 
may  one  halving  a  license  to  make  and  sell  within  a  limited 
territory  only,  deliberately  contract  to  supply  the  patented 
invention  for  use  in  other  territory,  provided  his  manufacture 
and  his  actual  negotiation  of  sales  are  within  the  privileged 
limits,  and  may  he  practically  avail  himself  of  the  markets  of  . 
the  whole  country  ? 

The  rights  of  the  parties  in  respect  to  the  Johnson  patent 
are  by  no  means  clearly  settled.  The  question  whether  the 
defendants  are  to  be  regarded  as  mere  licensees,  or  as  having 
an  interest  in  the  patent,  is  to  be  determined.  Confessedly, 
in  the  present  actual  condition  of  things,  their  interest,  of 
whatever  extent,  is  equitable  rather  than  legal ;  but  that  does 
not  prejudice  their  standing  in  a  Court  of  equity.  Again,  it 
is  claimed  that  the  license  to  which  C.  C.  Bradley  &  Son 
were  entitled  was  personal  to  them,  and  could  not  be  assigned,  • 
and,  therefore,  the  defendant,  a  corporation,  has  no  right  what- 
ever, either  at  law  or  in  equity,  to  make  or  sell  the  patented 
invention  anywhere.  The  question,  whether  the  right  or 
privilege  of  C.  C.  Bradley  &  Son  could  be  assigned,  is  not  to 
be  determined  solely  by  applying  to  it  the  term  "  license." 
Whether  a  license  is  or  is  not  assignable,  is  to  be  determined 
not  merely  by  the  term  "license,"  but  by  an  inquiry  into  the 
fair  meaning  and  intention  of  the  parties;  and,  it  n^ay  be 
affected  not  only  by  the  words  of  license,  but  by  the  nature 
of  the  transaction,  the  consideration  paid,  and  other  circum- 
stances showing  that  an  assignable  right  was  conferred.  And 
yet  that  question  is  here  involved  touching  a  right  or  priv-' 
ilege  which  was  to  be  evidenced  by  writing,  which,  in  the 
preliminary  agifeement,  is  not  well  defined,,  and  which  lies  in 
what  may  be  found  to  be  equitable  between  the  parties. 
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There  are  some  expressions,  in  the  negotiations  between 
the  parties,  which  would  seem  to  contemplate  the  possession, 
by  C.  C.  Bradley  &  Son,  of  exclusive  territorial  rights ;  and 
if  it  should  be  found  that  the  defendants  are  so  entitled, 
they  may  be  within  the  case  of  Adams  v.  Burke^  above  re- 
ferred to. 

If  there  appeared  to  be  danger  of  irreparable  injury  to 
the  complainants,  I  might  feel  called  upon  to  decide  these 
questions  above  referred  to,  or,  at  least,  such  of  them  as  are 
material  to  the  motion.  But  no  such  danger  appears  ;  there 
is  no  allegation  that  the  damages  cannot  be  easily  ascertained, 
nor  that  the  defendants  are  not  of  sufficient  pecuniary  re- 
sponsibility to  answer  for  all  profits  realized  by  them,  and 
for  all  damages  sustained  by  the  complainants  pendente  lite^ 
I  do  not  think  the  case  depending  upon  the  Johnson  patent 
developed  so  fully,  and  the  right  so  clear,  that  the  injunction 
should  be  granted  upon  the  papers,  now  before  me.  The 
motion  in  the  suit  of  Johnson  and  others  against  the  defend- 
ants must  be  denied.  But,  if  the  complainants  deem  it  im- 
portant, such  denial  may  be  without  prejudice  to  a  renewal 
upon  further  proofs. 

The  motion  in  the  suit  of  the  Doraey  Company  must  be 
granted. 

George  Harding^  for  the  plaintiffs. 

George  F.  Comstock  and  Nathaniel  B.  Smithy  for  the  de- 
fendant. 


In  re  John  M.  Jaycox  and  John  A.  Geeen,  Bankeupts. 

When  a  proof  of  debt  is  presented  to  a  District  Court,  in  bankruptcy,  and  is 
disaUowed,  and  an  appeal  is  taken  to  the  Circuit  Court,  under  §  24  of  the 
Act,  the  cause  of  action  prosecuted  in  that  Court  must  be  the  same  one  that 
was  rejected  by  the  District  Court 
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The  District  Court  rejected  certain  promissory  notes,  made  by  a  bankrapt^  as 
proof  of  debts,  without  prejudice  to  the  right  of  the  creditor  to  prove  a 
claim  for  money  loaned  to  the  bankrupt,  or  any  other  claim  except  one  on  the 
notes,  as  received  in  violation. of  statutes  of  the  State.  The  creditor  made  no 
new  proof  of  any  claim,  in  the  District  Court,  but  appealed  to.this  Courts  and 
set  out  here,  in  his  statement  of  clfum,  under  §  24  of  the  Act,  a  claim  for 
money  lent  upon  the  notes.  This  Court,  however,  passed  upon  the  question 
.whether  the  latter  claim  could  be  sustained,  as  well  as  upon  the  question 
whether  the  claim  on  the  notes  was  valid. 

The  People's  Safe  Deposit  aod  Savings  Institution  of  the  State  of  New  York, 
incorporated  by  special  Act,  {Laws  of  New  York,  of  1868,  ehc^.  816,)  opened 
an  office  for  banking,  at  which  it  conducted  a  regular  banking  business,  not 
being  authorized  by  its  charter  to  do  so,  and  the  doing  so  being  forbidden  by 
the  Constitution  and  laws  of  the  State,  under  heavy  penalties.  In  the  course 
of  such  business,  it  discounted  for  the  bankrupt  certain  notes,  which  were 
not  paid,  and  which  it  proved,  in  the  District  Courts  as  claims  against 
them:  Held, 

(1.)  That  the  notes  were  void ; 

(2.)  That  a  claim  for  the  money  loaned,  on  the  discount  of  the  notes,  was  not  a 
valid  claim,  because  the  transaction  was  illegal,  and  the  corporation  had  no 
power  to  loan- money  on  pergonal  security,  and  its  charter  prescribed  how  its 
funds  should  be  invested. 

(Before  Woodruff,  J.,  Northern  District  of  New  York,  June  16th,  1874.) 

« 

Woodruff,  J.  1.  It  ie  impossible  to  discover,  from  the 
papers  subrnitted  herein,  that  the  Circuit  Court  has  any  jaris- 
dictioD,  or  of  what  proceeding.  It  was  stated  hy  counsel, 
on  the  argument,  and  is  assumed  in  the  briefs,  that  an  appeal 
has  been  taken  to  this  Court  by  the  assignees  of  "The 
People's  Safe  Deposit  and  Savings  Institution  of  the  State  of 
New  York,"  from  an  order  of  the  District  Court  disallowing* 
their  proof  of  debt  against  the  estate  of  the  bankrupts ;  and 
there  are  among  the  papers  a  statement  of  claim,  and  an  an- 
swer thereto,  intended  to  conform  to  the  24th  section  of  the 
bankrupt  law,  relating  to  such  appeals.  On  the  trial  which 
that  24th  section  provides  for,  the  parties  waived  a  jury,  and 
gave  in  evidence  a  part  only  of  the  proceedings  in  the  Dis- 
trict Court  relating  to  such  claim.  Probably,  the  defects  in 
the  papers  would  be  supplied,  so  far  as  the  case  is  susceptible 
of  supplement,  and  I  will,  therefore,  deal  with  the  case  ac- 
cording to  the  information  I  have  of  its  nature  and  condition. 
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2.  Bat  I  cannot  omit  to  observe,  that  this  Court  has  no 
.original  jurisdiction  to  receive  and  allow  debts  against  the 

estate  of  a  bankrupt.  The  claims  of  creditors  must  first  be  . 
presented  in  the  District  Court ;  and  it  is  not  proper  to  present 
one  claim  in  the  District  Court,  and,  under  cover  of  an  appeal 
to  this  Court,  transform  the  claim  into*  a  new  and  distinct 
cause  of  action.  In  other  words,  this  Court  ought  not,  on  ap- 
peal, to  be  called  upon  to  decide  questions,  either  of  law  or 
fact,  that  were  not  raised  or  involved  in  the  decision  of  the 
District  Court.  The  same  cause  of  action  is  to  be  pursued  in 
this  Court,  though  it  may  happen  that  new  or  further  proofs 
in  support  of  that  cause  of  action  may  here  establish  facts  not 
proved  below,  and  new  questions  of  law  may  arise  thereupon. 
The  cause  of  action,  however,  must  be  the  same ;  otherwise, 
this  Court  would  assume  to  allow  or  reject  a  debt  which  had 
been  neither  allowed  nor  rejected  in  the  District  Court.  To 
do  this,  I  am  of  opinion  this  Court  has  no  jurisdiction. 

3.  The  only  order  which  I  find  among  the  papers  submit- 
ted, and  the  only  order  which,  so  far  as  I  have  any  informa- 
tion, the  District  Court  has  made  rejecting  the  claim  of  the 
assignees,  (the  appellants,)  is  an  order  which  rejects  certain 
promissory  notes  set  forth  as  proof  of  debts  due  from  the 
bankrupts  to  the  People's  Safe  Deposit  and  Savings  Institu- 
tion. The  ground  of  such  rejection,  appearing  in  the  opinion 
of  the  Court,  is,  that  those  notes  are  void  and  constitute  no 
cause  of  action.  But,  the  order  expunging  the  proof  of  those 
notes,  and  rejecting  that  proof,  is  declared,  in  the  order  itself, 
to  be  without  prejudice  to  any  right  of  the  creditors  so  claim- 
ing to  make  proof  of  a  debt  or  claim  for  money  loaned  to  said 
bankrupts,  or  had  and  received  by  them  to  the  use  of  the  said 
corporation  or  its  assignees,  or  proof  of  anj'  other  debt  or  claim, 
other  than  upon  the  notes  or  security  taken  or  received  on  the 
making  of  discounts  in  violation  of  the  restraining  Acts,  or 

.  other  statutes,  of  the  State  of  New  York,  Instead  of  acting 
upon  the  suggestion  of  the  Court  thus  given,  and  amending 
their  claim  and  proof  of  debt,  so  that  it  should  not  depend 
upon  the  question  of  the  validity  of  those  notes,  the  alleged 
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creditors  have,  it  would  sejem  from  the  papers,  come  into  this 
Court  and  here  set  out  or  stated,  for  the  first  time,  a  cause  of 
action  for  money  lent  and  advanced  upon  these  notes,  and  for 
money  lent  and  advanced  generally  to  the  bankrupts,  and  for 
money  had  and  received  by  the  bankrupts  to  the  use  of  the 
claimants.  They  thus  present  here  a  cause  or  causes  of  action 
npver  presented  to  the  District  Court,  and  seek  to  establish  a 
debt  which  that  Court  has  not  rejected.  I  think,  therefore, 
that  this  Court  would  perform  its  whole  duty  by  considering 
the  only  question  which  was  decided  in  the  District  Court, 
namely,  whether  the  promissory  notes,  which  were  alone  stated 
as  constituting  the  cause  of  action  or  debt  presented  below, 
were  or  were  not  void. 

4.  I  have,  however,  no  wish  to  avoid  the  examination  of 
the  whole  case,  or  the  expression  of  my  opinion  thereon,  by 
suggesting  embarrassments  which  counsel  or  parties  may  deem 
technical.  Very  able  counsel  have  discussed  the  case  in  this 
Court,  assuming  that  both  of  the  questions  which  arise  out  of 
the  transactions  between  the  bankrupts  and  the  Safe  Deposit 
and  Savings  Institution  were  properly  before  me.  The  fact 
that  proofs  of  debt  in  the  District  Court  are  not  formal,  and 
that  promissory  notes  are  themselves  treated  as  evidence  of 
money  had  and  received  by  the  promissor,  gives  some  color  to 
the  claim  that  the  District  Court  might  have  received  them  as 
such  proof,  and  ought  not  only  to  have  passed  upon  their  val- 
idity, but  upon  the  evidence  taken  by  the  register  that  the 
said  corporation  did  advance  money  to  the  bankrupts  thereon, 
by  discounting  the  notes.  I,  therefore,  state  my  conclusions 
upon  both  questions,  and,  if  counsel  can  make  my  decision  use- 
ful in  the  case,  as  it  has  been  conducted  and  is  now  urged,  it 
will  save  time  and  expense. 

5.  I  find,  then,  the  facts  to  be  as  stated  in  the  report  of 
the  register,  and  as  recited  in  the  opinion  of  the  District 
Judge.  The  principal  and  important  of  them  are,  that  the 
People's  Safe  Deposit  and  Savings  Institution  was  incorpo- 
rated by  Act  of  the  Legislature  6f  the  State  of  New  York, 
passed  May  14th,  1868,  and  its  charter,  {Laws  of  If.  Y.^  1868, 
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vol.  2,  chap,  816,  p.  1839,)  must,  for  any  purposes  for  which 
my  finding  is  material,  be  taken  as  part  and  parcel  thereof; 
that  SQch  corporation  opened  offices  for  banking  in  (Ttica 
and  Syracuse,  and  at  sach  offices  conducted  a  regular  banking 
business,  employing  its  capital  and  deposits  therein ;  that  it 
kept  a  large  number  of  accounts,  not  only  for  deposit  of  say- 
ings, but  merchants'  accounts,  for  discounts  and  deposits,  after 
the  usual  custom  of  banks  of  discount  and  deposit  in  this 
State ;  that,  in  such  banking  business,  it,  prior  to  its  failure 
and  assignment  to  the  appellants,  had  discounted,  in  the  ordi- 
nary course  of  business,  promissory  notes  and  other  commer- 
cial paper,  at  the  banking  office  in  Syracuse,  to  the  amount  of 
more  tlian  six  hundred  thousand  dollars ;  that  it  so  discounted, 
from  time  to  time,  several  hundred  thousand  dollars,  in  all,  for 
the  firm  of  Jaycox  &  Green,  (the  bankrupts ;)  that,  of  such 
commercial  paper,  so  discounted  for  Jaycox  &  Green,  promis- 
sory notes  to  the  amount  of  over  thirty-five  thousand  dollars 
remain  unpaid,  and  are  held  by  the  said  corporation  or  the 
appellants,  the  receivers  of  such  corporation,  of  which  notes, 
the  promissory  notes  made  by  Jaycox  &  Green,  now  in  ques- 
tion, to  the  amount  of  $27,772  50,  were  presented  and  claimed 
as  a  debt  against  the  bankrupts,  in  the  District  Court ;  and 
that  the  proceeds  of  the  discounts  thereof  were  paid  to  Jaycox 
&  Green  by  checks  or  drafts  on  New  York,  less  a  charge  of 
one-half  of  one  j>er  cent.^  charged  as  exchange  on  New  York. 
Upon  these  facts,  1st,  I  concur  fully  in  the  opinion  of  the 
late  lamented  and  learned  District  Judge,  that  the  said  notes 
were  wholly  void,  and,  neither  as  contracts  or  securities,  con- 
stituted any  ground  of  claim  or  debt  against  the  bankrupts. 
r  do  not  deem  it  necessary  to  repeat  the  discussion  embodied 
in  that  opinion.  It  may  be  taken  as  the  opinion  of  this  Court 
upon  the  question.  The  charter  of  the  corporation  in  no  wise 
authorized  the  carrying  on  of  that  business.  The  Constitu- 
tion and  the  statutes  of  the  State  of  New  York  forbade  it. 
Heavy  penalties  were  declared  by  statute  against  the  corpora- 
tion and  its  officers,  for  carrying  it  on.  The  acts  by  which  the 
notes  were  received  by  the  corporation  were  illegal ;  and  the 
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Btatates,  in  express  terms,  declare  such  notes  void.  The  decis- 
ion of  the  District  Court  was,  upon  this  point,  as  I  think,  be- 
yond all  question,  correct. 

2d.  The  said  corporation,  thus  violating  the  laws  of  the 
State,  can  no  more  allege  an  implied  contract  to  pay  the  money 
mentioned  in  the  notes,  than  it  could  set  up  and  rely  upon  the 
express  promise  of  J  ay  cox  &  Green  to  do  so.  To  say,  that^ 
when  a  statute  declares  that  all  notes  and  other  securities  for 
the  payment  of  any  money,  made  or  given  to  secure  the  pay- 
ment of  any  money  loaned  or  discounted  by  any  incorporated 
company,  or  its  oflScers,  contrary  to  the  provisions  of  the  stat- 
ute, shall  be  void,  the  Courts  may,  nevertheless,  imply  a  con- 
tract to  pay  it,  is  practically  to  repeal  the  statute.  Such  a 
holding  throws  open  the  business  of  unauthorized  banking  to 
be  fearlessly  conducted  and  without  danger  of  loss.  Such  a 
holding  makes  the  stringent  provisions  of  the  Constitution  and 
statutes  have  this  effect  and  no  more — ^the  mode  of  pleading' 
in  an  action  to  recover  the  money  is  altered.  Unauthorized 
corporations  may  discount  notes  without  limit ;  but,  if  a  note 
should  be  protested,  they  must  sue  for  its  amount  as  for  so 
much  money  lent,  or  had  and  received,  and  will  recover. 
Nearly  all  of  .the  efficiency  of  the  statutes,  as  a  restraint,  is 
eliminated  by  such  a  holding. 

I  shall  not  enter  upon  an  examination  of  all  the  cases  which 
havQ  been  referred  to  as  bearing  upon  this  subject.  It  is 
proper,  however,  to  notice  what  are  commonly  spoken  of  as 
the  Utica  Insurance  Company  cases,  (16  Johns,^  358 ;  19  Id.y 
1 ;  8  Caw.,  20 ;  3  Wend.j  296 ;  Id.,  369 ;  4  Id.,  662.)  It  waa 
undoubtedly  held,  in  reference  to  notes  taken  by  that  company^ 
that,  although  the  notes  were  void,  the  money  advanced  on 
discounting  the  same  could  be  recovered,  as  money  lent ;  and 
the  Court  go  so  far  even  as  to  say  that  the  void  notes  could  be 
used  as  evidence  of  money  lent,  and  so  be  made,  as  evidence,, 
the  effective  means  of  a  recovery  of  the  amount  thereof.  Aa 
to  these  cases  I  have  two  observations  to  make :  Itrst  They 
have  long  been  the  subject  of  criticism,  and  doubts  of  their 
correctness  have  been  freely  expressed,  both  at  the  bar  and  on 
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the  bcDch.  In  Nefw  Hope  Co.  v.  Poughkeep%ie  SUk  Co.^  (26 
Wend.^  650,)  Mr.  Justice  Nelson,  lately  the  venerable  and  dis- 
tinguished Justice  of  the  Supreme  Court  of  the  United  States 
assigned  to  this  Circuit,  then  in  the  Supreme  .Court  of  this 
State,  sajs:  ^^  Whether  the  doctrine  of  these  cases  is  well 
founded,  and  may  be  upheld  upon  established  principles,  or 
not,  or  whether  the  result  was  not  materially  influenced  by 
the  peculiar  phraseology  and  powers  of  the  charter  of  the 
TJtica  Insurance  Company,  in  respect  to  which  they  arose,  it 
is  not  necessary  at  present  to  examine.  I  am  free  to  say*,  in 
either  aspect  I  should  have  great  difficulty  in  assenting  to 
them."  In  Tracy  v.  Talmage^  in  the  Court  of  Appeals  of 
this  State,  (14  Jf.  T.,  162, 189,)  Mr.  Justice  Samuel  L.  Selden 
says :  "  Th^se  cases  have  never  been  overruled ;  and  yet,  I 
think  I  may  say,  they  have  generally  been  regarded  with  some 
suspicion  as  to  their  soundness.  *  *  *  There  is  undoubt- 
edly great  difficulty  in  reconciling  these  cases  with  the  settled 
rules  in  regard  to  illegal  contracts." 

Second.  Those  cases  are  distinguished  from  the  present; 
and  in  a  particular  which  has  been  referred  to  as  constituting 
the  possible  ground  upon  which  the  decisions  there  made  could 
be  upheld,  or,  as  I  should  better  say,  in  the  feature  which  was 
deemed  to  furnish  the  ground  on  which  those  cases  proceeded, 
namely,  that  that  company  had  a  general  power  to  lend  money, 
and,  therefore,  though  it  received  therefor  a  void  security,  it 
could  reclaim  the  loan.  Without  assenting  to  the  reasoning 
by  which  this  result  was  reached,  it  is  sufficient  to  say,  that  the 
premises  are  wanting  in  the  present  case.  In  Beach  v.  Fulton 
Bamk^  (3  Wend.^  573,  588,)  contemporaneously  with  some  of 
those  decisions.  Chief  Justice  Savage  states  their  ground  as 
above  indicated,  and  declares,  that,  as  the  Hudson  Insurance 
Company  had  no  such  power,  those  cases  do  not  apply. 

The  charter  of  the  People's  Safe  Deposit  and  Savings  In- 
stitution declares  in  what  that  corporation  may  invest  its  funds. 
This  is  fully  discussed  and  made  clear  in  the  opinion  of  the 
District  Judge.  It  has  no  power  to  loan  money  on  personal 
security ;  and  the  very  ground  on  which  the  Court  placed  their 
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decision  in  the  Utica  Insurance  Company  cases,  therefore,  fails. 
In  accordance  with  this  view,  the  Supreme  Court  of  this  State, 
in  Life  <&  Fire  Ins.  Co,  v.  Mechanic  Fire  Ins.  Co.^  (7  Wend.^ 
81,)  where  the  action  was  assumpsit,  and  the  plaintiff  claimed 
to  recover  for  money  lent,  held,  that,  as  the  plaintiff  had  no 
power,  by  its  charter,  to  loan  money  except  on  bond  and 
mortgage,  any  other  contract  of  loan  was  void,  and  could  not 
be  the  foundation  of  an  action ;  and,  in  the  case  of  Grillet  y. 
Phillips^  in  the  Court  of  Appeals,  (13  N.  Y.,  114,  119),  the 
Court  say,  of  a  contract  in  violation  of  our  banking  Acts : 
"  The  contract  was  not  only  unauthorized,  but  illegal.  No 
action  could  be  sustained  upon  it,  if  executory,  in  his  favor, 
nor  to  set  it  aside,  if  executed.  Kor  could  it  become  the 
foundation  of  an  implied  assumpsit  in  behalf  of  the  offending 
party."  The  cases  of  Brady  v.  The  Mayor^  (2  Basw.^  173, 
and  20  N.  F.,  312,)  and  Donovan  v.  The  Mayor^  (33  iT.  J"., 
291,)  by  analogy,  affirm  the  same  doctrine. 

My  conclusion  is,  that  the  appellants  have  established  no 
debt  against  the  bankrupts,  and  a  judgment  for  the  assignee 
must  be  entered. 

Daniel  Pratt^  for  the  appellants. 

Frwnk  Hiscocky  for  the  assignee  in  bankruptcy. 

William  C.  Riiger^  for  creditors. 
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George  N.  Hubst 

Pabkeb  W.  Teft,  Assignee  of  Johnson  W.  Hoyt,  a  Bank- 

EUPT.    In  Equity. 

Hie  approred  practice  in  this  Circalt  is,  to  reyiew  in  the  Circnit  Court  by  peti- 
tion, and  not  by  bill,  an  order  made  by  the  District  Court,  in  bankruptcy,  in 
the  exercise  of  the  summary  jurisdiction  of  the  District  Court 

The  Circuit  Court  has,  howerer,  jurisdiction  to  review  such  an  order,  on  a  bill 
filed  in  the  Circuit  Court,  iu  a  plenary  suit,  for  the  purpose,  in  the  absence  of 
any  rule  of  the  Circuit  Court  to  the  contrary.  But  a  review  in  such  manner 
is  not  favored. 

O.  proceeded  by  summary  petition,  in  the  District  Court,  against  the  assignee 
of  H.,  a  bankrupt,  to  have  appropriated  to  the  payment  of  a  claim,  property 
in  the  hands  of  the  assignee  which  the  petition  averred  was  not  the  property 
of  the  b«nkrupt,  but  was  the  property  of  R.,  and  was  in  the  possession  of  the 
bankrupt  as  security  for  his  endorsementa  of  notes  for  the  accommodation  of 
R.,  a  judgment  on  one  of  which  notes  constituted  such  claim  of  G. :  Bdd, 
that  such  proceeding  should  not  have  been  brouj2[ht  in  the  District  Court  by 
a  summary  petition,  but  by  a  plenary  suit,  under  §  2  of  the  bankruptcy  Act. 

As  the  petition  in  the  District  Court  showed  that  the  property  was  in  the  hands 
of  the  bankrupt  for  his  indemnity  against  all  the  notes  so  endorsed  by  him, 
the  aggregate  of  which  outstanding  was  more  than  the  proceeds  of  the  prop- 
erty, it  was  not  proper  for  the  District  Court  to  summarily  order  that  the 
judgment  of  G.  be  paid. 

The  foct  that  G.,  in  recovering  judgment  against  the  bankrupt,  levied  an  execu- 
tion on  the  property  as  the  property  of  the  bankrupt,  commented  on,  aa  being 
inconsistent  with  the  claim  set  up  in  the  petition  in  the  District  Couri. 

(Before  Woodbuff,  J.,  Northern  District  of  New  York,  June  16th,  1874.) 

Woodruff,  J.  1.  I  am  not  prepared  to  say  that  the  bill 
of  complaint  herein  should  be  dismissed  upon  the  ground 
that  a  summary  order  of  the  District  Court  in  a  proceeding 
in  bankruptcy  cannot  be  reviewed  by  bill  filed  for  the  pur- 
pose. It  is  true,  that  the  approved  practice  in  this  Circuit, 
and  the  practice  that  has  been  uniformly  sanctioned  by  this 
Court,  has  been  to  bring  the   proceedings  of  the  District 
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Court  before  this  Court  by  simple  petition.  That  practice  is 
most  economical,  speedy  and  convenient.  Such  a  review  waa 
intended  to  be  summary,  as  the  proceeding  to  be  reviewed  is 
summary ;  and  yet  it  has  not  heretofore  been  held  that  such 
review  by  bill  is  not  warranted  by  the  terms  of  the  second 
section  of  the  bankrupt  law,  which  gives  this  Court  jurisdic- 
tion to  review  such  summary  orders  by  "  bill,  petition,  or 
other  proper  process."  On  the  other  hand,  I  do  not  doubt  the 
power  of  this  Court  to  prescribe  by  rule  the  mode  in  which 
such  a  review  shall  be  sought.  Kor  do  I  think  it  doubtful, 
that,  in  the  absence  of  any  specific  rule  of  the  Court,  we  are 
at  liberty  to  treat  this  present  bill,  though  brought  in  all  the 
forms  of  a  plenary  and  original  suit  in  equity,  as  being  in 
substance  a  petition  for  the  review  of  the  summary  order 
made  in  the  District  Court,  and  not  to  be  dismissed  because 
the  petitioner  has  proceeded  more  formally  than  was  neces- 
sary. This  view  of  the  nature  of  the  proceeding  here  taken 
shows  that  the  bill  is  not  a  "  bill  of  review,"  technically  so 
called,  which  is  a  proceeding  in  a  plenary  suit  already  brought, 
and  for  the  review  of  the  decree  in  such  suit ;  and-  it  is  not, 
therefore,  within  the  authority  of  the  cases  applicable  to  such 
a  bill  of  review,  on  which  the  respondent  relies.  It  is,  on 
the  other  hand,  a  special  proceeding  founded  on  the  statute, 
taken  for  a  special  authorized  purpose,  and,  though  needlessly 
formal,  it  should  not,  I  think,  be  dismissed  on  that  ground. 
I  trust,  however,  the  case  will  not  become  an  inconvenient 
precedent.  Such  a  practice  tends  to  unnecessary  and  mis- 
chievous delay  in  the  settlement  of  estates,  and  in  proceed- 
ings intended  to  secure  the  speedy  appropriation  of  the  prop- 
erty of  bankrupts  to  the  payment  of  their  debts. 

2.  On  the  other  hand,  the  controversy  itself  appears  to 
have  been,  in  the  first  instance,  erroneously  begun.  The 
claim  of  the  present  petitioner  was  not  the  proper  subject  of 
summary  jurisdiction  in  the  District  Court,  as  that  claim  is 
now  presented.  The  jurisdiction  of  that  Court,  under  the 
first  section  of  the  bankrupt  law,  over  the  property  of  the 
bankrupt,  does,  in  terms,  extend  to  the  ascertainment  and  liq- 
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nidation  of  the  liens  and  other  specific  claims  thereon.  But 
the  theory  of  the  petitioner  is,  that  the  property  which  has 
come  to  the  hands  of  the  assignee  is  not  the  property  of  the 
bankrupt,  but  belongs  to  the  firm  of  Keddington,  Fobes  & 
Co.,  and  that  it  was  in  the  possession  of  the  bankrupt  as 
security  for  the  notes  and  endorsements  which  he  had  made 
for  the  accommodation  of  that  firm,  and  that,  by  the  recovery 
of  his  judgment  upon  one  of  the  notes,  the  petitioner  has  be- 
come  entitled  to  have  that  property  of  Eeddington,  Fobes  & 
Co.  applied  to  the  debts  which  were  secured  thereby.  This 
claim  is,  therefore,  not  the  setting  up  of  a  lien  upon  the  prop- 
erty of  the  bankrupt,  but  a  claim  wholly  adverse  to  the  title 
of  the  assignee  and  in  denial  of  property  in  the  bankrupt. 
Such  a  claim  should,  I  think,  have  been  prosecuted  under  the 
second  section  of  the  bankrupt  law,  when  the  assignee  denied 
its  validity  and  asserted  title  to  the  property,  as  property  of 
the  bankrupt.  If  the  property  in  question  belonged  to  the 
bsmkrupt,  then  the  whole  theory  of  the  case  now  sought  to  be 
made  by  the  petitioner  fails.  If  the  contest  is,  whether  the 
bankrupt  ever  had  title,  or  was  a  mere  bailee  or  pledgee^ 
holding  it  to  aecure  advances,  and  having  power  of  sale  for 
account  of  the  real  owners,  then  the  contest  was  of  that  ad- 
verse character  which  has  been  often  held  not  to  be  within 
the  summary  jurisdiction  conferred  on  the  District  Courts  by 
the  first  section  of  the  bankrupt  Act. 

8.  Upon  the  case,  as  now  claimed  by  the  petitioner  to  have 
been  made,  it  would  have  been  eminently  unjust  for  the  Dis- 
trict Court  to  summarily  order  the  property  to  be  applied  to 
the  particular  note  held  by  the  petitioner.  Upon  his  own 
theory,  the  goods  in  the  possession  of  the  bankrupt  belonged 
to  Beddiugton,  Fobes  &  Co.,  (or  to  their  assignee  in  bank- 
ruptcy,) subject  to  the  lien  of  Hoyt  fqr  indemnity  against  any 
and  all  of  the  notes  and  endorsements  outstanding — ^not  sub- 
ject to  a  specific  lien  to  protect  him  against  the  particular  note 
held  by  the  petitioner.  There  is  no  proof  whatever,  and,  in- 
deed, no  claim,  that  there  was  any  pledge  of  particular  prop- 
erty to  secure  Hoyt  against  any  particular  note  or  endorse- 
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ment.  Upon  the  theory  of  the  petitioner,  every  holder  of 
any  of  Qoyt's  notes  or  endorsements  has  the  same  rights 
which  the  petitioner  claims.  Such  notes  appear  to  amount  to 
very  much  more  than  the  fund  in  the  hands  of  Hoyt's  as- 
signee. In  this  view,  then,  it  is  not  a  case  in  which  it  would 
have  been  proper  for  the  Court  summarily  to  direct  the  pay- 
ment of  the  judgment  recovered  by  the  petitioner. 

4.  The  petitioner  himself,  on  the  recovery  of  his  judg- 
ment against  Hoyt,  the  bankrupt,  levied  his  execution  upon 
the  goods  in  question,  as  his  property.  This  was  wholly  in- 
consistent with  the  claim  which  he  now  makes.  I  do  not  say 
that  this  is  a  conclusive  fact,  or  that  it  estops  his  present 
claim,  but,  in  a  case  in  which  there  was  conflict  of  testimony, 
and,  at  least,  doubt  whether  the  property  was  not  so  purchased 
by  Hoyt  as  to  vest  in  him  the  title,  such  a  levy  by  the  peti- 
tioner was  a  very  impressive  admission  by  him  that  the  prop- 
erty belonged  to  the  judgment  debtor. 

'  5.  Finally,  I  am  not  satisfied  that  the  conclusion  .*of  the 
District  Judge,  that  this  note  was,  as  testified,  in  substance, 
by  Hoyt,  given  for  goods  actually  purchased,  was  erroneous, 
or  that  all  goods  ordered  after  the  spring  of  1871  were  not 
purchased.  No  doubt,  he  had  given  Beddington,  Fobes  & 
Oo.  accommodation  paper.  Hoyt's  testimony  is  to  the  effect 
that  the  note  held  by  the  petitioner  was  not  of  that  character. 
The  circumstance  that  he  had  given  such  paper  in  advance  or 
in  anticipation  of  the  maturity  of  his  obligation  to  pay  for  his 
purchases,  would  not  reduce  his  title  to  the  goods  to  a  mere 
lien. 

Without  entering  into  further  detailed  discussion,  I  am  of 
opinion  that  it  was  not  erroneous  to  deny  the  application  of 
the  petitioner  for  an  order  that  the  assignee  apply  the  prop- 
erty to  the  payment  of  his  judgment,  and  that  such  denial 
should  be  affirmed. 

W.  G.  Tracy ^  for  the  plaintiff. 

NicholoB  E,  Keman,  for  the  defendant. 
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In  re  William  G.  Merrill  and  others,  Bankrupts. 

L.  and  three  other  persons  undertook  to  form  a  limited  partnership  nnder  the 
proyisions  of  the  statate  of  New  Tork,  (1  K  S.,  764,  §  2,)  which  provides  that 
each  partnerships  may  consist  of  general  partners,  and  "  of  one  or  more  per- 
sons who  shall  contribute,  in  actual  cash  payments,  a  specific  snm,  as  capital, 
to  the  common  stock,  who  shall  be  called  specif  partners,  and  who  shaU  not 
be  liable  for  the  debts  of  the  partnership,  beyond  the  fund  so  contributed  by 
bim  or  them  to  the  capital."  The  articles  of  copartnership  provided  that  L. 
should  contribute  to  the  common  stock  $1,000  in  cash,  and,  in  addition,  "  the 
entire  inventory  on  hand,  of  the  effects  and  property  belonging  to  him,  lately 
owned  and  used  by  A.  and  said  L.,  supposed  to  be  about  $8,000."  The  cer- 
tificate filed  under  the  statute  stated  that  L.,  the  special  partner,  had  con- 
tributed to  the  common  stock  "  $1,000  in  cash  and  about  $8,000  of  effects  and 
property,  the  exact  amount  of  which  is  yet  to  be  ascertained,'*  and  to  it  was 
annexed  an  affidavit  of  one  of  the  general  partners,  that  L.  had  actually  con- 
tributed the  sum  of  $1,000  in  cash  to  the  common  stock  of  the  firm,  and  had 
paid  in  the  same  in  good  faith :  Held,  that  the  partnership  was  not  a3.1imited 
one,  and  that  L.  was  a  general  partner. 

(Before  Woodruff,  J.,  Northern  District  of  New  York,  June  16th,  1874.) 

Woodruff,  J.  The  firm  of  Merrill,  Wilder  &  Co.  were 
charged  by  a  creditor  with  having  committed  acts  of  baiik-< 
mptcy,  and,  in  the  petition,  it  was  averred,  that  the  firm  was 
composed  of  William  G.  Merrill,  David  Wilder,  'Villars  Mer- 
rill, Junior,  and  George  J.  Letchworth,  all  general  partners 
therein.  ,  The  application  for  a  decree  adjudging  them  bank- 
rupts was  resisted  by  Letchworth,  only  on  the  ground  that  he 
was  not,  and  had  never  been,  a  general  partner,  but  was  only 
a  special  partner  in  the  firm,  and  that  the  copartnership  was  a 
'limited  copartnership,  formed  under  the  provisions  of  the 
statutes  of  the  State  of  I^ew  York,  wherein  he  was  in  no  wise 
liable  for  the  debts  of  the  firm  otherwise  or  beyond  the  capital 
he  had  contributed  to  the  common  stock.  The  District  Court 
held  him  to  be  a  general  partner,  and  adjudged  all  the  part- 
ners bankrupt,  and  that  adjudication  Letchworth  seeks  to 
review  and  reversd  in  this  Court.  His  petition  of  review 
states  the  facts  upon  which  the  adjudication  proceeded,  and, 
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as  the  allegsctions  of  the  petition  are  not  denied,  they  are  to 
be  deemed  admitted  for  the  purposes  of  the  review. 

The  only  facts  which  I  deem  it  material  to  notice,  and 
upon  which  the  petition  will  be  disposed  of,  are,  that  the  par- 
ties attempted  to  form  a  limited  partnership  in  which  Letch- 
worth  should  share  in  the  profits  of  the  business  to  be  carried 
on,  and  have  the  imniunities  which  the  statutes  authorizing 
such  copartnerships  allow,  and  yet  not  contribute,  nor  be 
bound  to  contribute,  his  share  of  the  capital  in  cash.  They 
entered  into  articles  of  copartnership  containing  numerous  de- 
tails touching  the  business  to  be  carried  on,  stipulating  that 
each  of  the  four  partners  should  share  equally  in  the  profits 
and  losses  of  the  business.  The  consideration  for  which 
Letchworth  was  to  be  thus  admitted  to  membership  in  the 
firm,  and  permitted  to  share  the  profits,  was,  that  he  should 
contribute  to  the  common  stock  one  thousand  dollars  in  cash, 
and,  in  addition  thereto,  *'  the  entire  inventory  on  hand,  of 
the  eflects  and  property  belonging  to  him,  lately  owned  and 
used  by  M.  Alden,  deceased,  and  said  Letchworth,  supposed 
to  be  about  eight  thousand  dollars."  To  carry  their  purpose 
into  effect  they  signed  and  filed,  as  required  by  the  statute,  a 
•"certificate  of  limited  partnership,"  (so  entitled,)  in  which, 
among  other  proper  particulars,  it  was  certified,  that  "  the 
said  William  G.  Merrill,  David  Wilder,  and  Villars  Merrill, 
Jr.,  shall  be  the  general  partners,  and  the  said  G-eorge  Letch- 
worth shall  be  a  special  partner,  and  has  contributed  to  the 
common  stock  one  thousand  dollars  in  cash,  and  about  eight 
thousand  dollars  of  effects  and  property,  the  exact  ampunt  of 
which  is  yet  to  be  ascertained."  To  this  certificate  was  an- 
nexed the  affidavit  of  William  G.  Merrill,  that  Letchworth 
"  has  actually  contributed  the  sum  of  one  thousand  dollars  in 
cash,  to  the  common  stock  of  the  said  firm,  and  has  paid  in 
the  same  in  good  faith." 

The  statute  under  which  the  parties  attempted  to  estab- 
lish a  limited  partnership  (1  R,  B,  of  N,  T.^  764,  §  2,)  pro- 
vides, that  such  partnerships  may  consist  of  general  partners, 
responsible  as  general  partners  now  are  by  law,  and  "  of  one 
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or  more  persons  who  shall  contribnte  in  actual  cash  pq/y- 
menta^  a  specific  sum,  as  capital,  to  the  common  stock,  who 
shall  be  called  special  partners,  and  who  shall  not  be  liable 
for  the  debts  of  the  partnership,  beyond  the  fund  so  oantrib- 
uted  by  him  or  them  to  the  capital."  It  then  requires  that 
the  certificate  to  be  filed  shall,  among  other  things,  state 
**  the  amount  of  capital  which  each  special  partner  shall-  have 
contributed  to  the  common  stock,"  and  that  there  shall  be 
filed  with  the  certificate  an  affidavit  ^^  stating  that  the  awns 
specified  vn  the  certificate  to  ha/oe  "been  contributed  by  each  of 
the  special  pa/rtnera  to  the  common  atock  have  been  actually 
and  in  good  faith  paid  in  cash." 

It  is  quite  certain,  that  the  copartnershf^  which  these  par* 
ties  attempted  to  establish  was  not  such  as  this  statute  pro- 
vides for.  They  doubtless  acted  with  most  entire  fairness 
and  integrity.  They  no  doubt  supposed  that  what  they  did 
sufficiently  satisfied  the  reason  and  intent  of  the  statute,  so 
long  as,  ki  their  published  notice,  they  informed  the  world 
that  the  capital  contributed  by  Letchworth  to  the  common 
stock  was  not  actually  paid  in  cash,  but  consisted  in  part  of 
property,  the  amount  of  which  was  not  yet  ascertained.  But 
this  was  not  in  compliance  with  the  statute,  and  neither  they 
nor  the  Court  are  to  entertain  the  inquiry,  whether  a  statute 
authorizing  just  such  a  partnership  as  they  entered  into,  and 
securing  to  Letchworth  immunity  for  the  debts  of  the  firm, 
would  not  be  a  better  statute  than  the  Legislature  have  seen 
fit  to  enact.  In  general,  all  who  share  the  profits  of  the 
business  of  a  copartnership  are  liable  to  its  creditors  for  all  of 
its  debts.  The  statute  permits  the  formation  of  a  copartner- 
ship in  which,  as  to  one  or  more  of  the  members,  there  shall 
be  an  exemption  from  liability  beyond  the  fund  "  contributed 
by  him  or  them  to  the  capital."  The  express  condition  of 
that  immunity  is,  that  that  fund  be  contributed  in  actual  cash 
payments.  The  expression  "fund  so  contributed,"  which 
fund  is  made  the  limit  of  the  liability  of  special  partners,  im- 
ports, contributed  "  in  cash."  It  was,  of  course,  competent 
for  the  Legislature  to  have  authorized  such  partnership,  and 
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to  have  permitted  the  special  partner  to  contribute  property 
or  goods  at  a  just  valuation,  but  they  have  not  done  so.  So, 
it  was  competent  to  have  permitted  a  contribution  of  part 
cash  and  part  goods  or  other  property,  but,  for  reasons  con- 
cerning which  we  are  hardly  at  liberty  to  speculate,  this  was 
not  done.  We  are  bound  by  the  statute,  and  the  parties  can- 
not claim  under  the  statute,  which  derogates  from  the  general 
rule  of  law,  without  showing  a  strict  compliance  with  the 
statute.  They  cannot  be  permitted  to  say  that  it  was  just  as 
well  for  the  firm  and  for  its  creditors  to  have  a  contribution 
of  goods  at  their  fair  value  as  to  have  cash.  The  Legislature 
saw  fit  to  require  that  he  who  contributed  capital  to  be  em- 
ployed in  the  joinlf  business,  to  be  the  basis  or  consideration 
of  his  participation  in  the  profits,  should,  in  order  to  the  lim- 
itation of  his  liability  for  debts,  pay  all  of  that  contribution 
in  money,  before  the  partnership  should  be  deemed  formed  ; 
that  that  money  should  be  under  the  exclusive  control  of  the 
general  partners  ;  that  they  should  be  at  liberty  to  •invest  or 
employ  it  as  in  their  discretion  they  saw  fit,  for  the  benefit  of 
the  firm  and  its  creditors ;  and  that  no  one  should  be  permit- 
ted to  share  profits  on  the  basis  of  a  contribution  of  goods  or 
property,  and  yet  be  entitled  to  limit  his  liability  for  debts. 
It  is  unnecessary  to  vindicate  the  statute,  and  yet  it  is  per- 
tinent to  inquire — can  a  person  be  permitted,  under  such  a 
statute,  to  'put  in  one  hundred  dollars  cash,  and  a  stock  of 
goods  estimated  at  fifty  thousand  dollars,  be  permitted  to 
share  profits  on  the  basis  of  a  contribution  of  $50,100,  to  cap- 
ital, and  yet  be  not  liable  for  the  debts  I 

I  am  decidedly  of  opinion  that  the  parties  failed  to  estab- 
lish a  limited  partnership,  and  that  they  were  always  general 
partners.  I  may  add,  further,  that  an  express  provision  of 
the  statute,  that  the  certificate  filed  shall  state  ^^  the  amount 
of  capital  which  each  special  partner  shall  have  contributed 
to  the  common  stock,"  was  not  satisfied  by  a  certificate  that 
Letchworth  had  contributed  "  $1,000  in  cash  and  about  $8,000 
of  effects  and  property,  the  exact  amount  of  which  is  yet  to 
be  ascertained." 
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For  these  reasons  the  decision  of  the  District  Court  was 
correct.  Whether  the  other  groand  of  the  decision  was  so  or 
not  it  is  unnecessary  to  inquire. 

The  adjudication  is  affirmed,  with  costs. 


Charles  B.  Sedgwick^  for  the  creditors. 
Francis  Kemariy  for  the  debtors. 


MoBrrz  Cohn 

The  UNirED  States  Coesbt  Company  and  others.    In 

Equiiy. 

The  letters  patent  granted  to  Moritz  Cohn,  April  15th,  1878,  for  an  "improye- 
ment  in  corsets,"  the  claim  of  which  is,  "  A  corset  having  the  pockets  for  the 
reception  of  the  hones  formed  in  the  weaving,  and  varying  in  length  rela- 
tively to  each  other,  as  desired,  snbstantiaUy  in  the  manner  and  for  the  pur- 
pose set  forth,''  are  void,  because  the  invention  set  forth  therein  was  pre- 
viously described  in  a  publication  printed  in  England,  being  a  provisional 
specification  left  by  John  Henry  Johnson  at  the  ofSce  of  the  Conmiissioner  of 
Patents,  with  his  petition,  on  the  20th  of  January,  1854. 

A  prior  printed  publication,  in  order  to  invalidate  a  subsequent  patent,  must 
describe  the  thing  claimed  by  such  patent,  and  must  do  so  in  a  manner  so 
distinct  and  clear  as  to  leave  no  reasonable  doubt  that  the  thing  described  is 
the  same. 

The  patent  to  Cohn  claims,  that  the  corset,  to  be  his  corset,  must  not  only  haye 
the  pockets  stopped  and  finished  off  in  the  weaving,  but  must  have  them 
yarying  in  length  relatiyely  to  each  other,  as  desired,  each  pocket  starting 
from  one  edge  of  the  fabric  and  running  towards  the  other,  but  stopping 
short  of  it  at  a  point  predetermined  as  the  point  at  which  the  end  of  the 
bone  to  be  inserted  in  that  pocket  is  to  be  located,  according  to  the  shape  to 
be  given  to  the  corset.  Johnson's  provisional  specification  describes  the 
same  features  in  a  corset. 

The  fact  that  a  corset  made  in  pursuance  of  Johnson's  description  existed,  is 
sufficiently  shown  by  such  description,  and  it  is  not  necessary  to  show  other- 
wise the  existence  or  use  of  such  a  corset. 
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Nor  is  it  necessary  that  Johnson's  description  should  'show  how  the  apparatos 
for  weayiog  the  corset  should  operate,  to  produce  the  features  he  describes  as 
pertaining  to  his  woven  corset. 
If  that  were  held  to  b^  a  defect  in  Johnson's  description,  the  specification  of 
-   Cohn's  patent  would  be  defectlye  in  the  same  respect,  in  not  stating  the  ar- 
rangement of  machinery  necessary  to  produce  the  features  of  his  corset 

(Before  Biatohford,  J.,  Southern  District  of  New  York,  June  20th,  1874.) 

Blatohford,  J.  This  suit  is  brought  on  letters  patent 
granted  to  the  plaintiff,  April  15th,  1873,  for  an  "  improve- 
ment in  corsets."  The  specification  of  the  patent  says : 
"  Previous  to  my  invention  it  has  been  customary,  in  the 
manufacture  of  corsets,  to  weave  the  material  with  pocket- 
like openings  or  passages  running  through  from  edge  to  edge, 
or  all  stopped  and  finished  off  at  a  uniform  distance  from  the 
edge,  and  adapted  to  receive  the  bones,  which  are  inserted  to 
stay  the  woven  fabric,  and  which  serve  as  braces  to  give  shape 
to  and  support  the  figure  of  the  wearer.  This  method  of 
manufacturing  the  corsets  necessarily  involves  a  great  deal  of 
hand  labor,  and,  consequently,  expense,  in  stitching  up  the 
ends,  where  they  are  woven  with  pockets  running  through 
from  edge  to  edge,  to  hold  the  bones  in  place,  or  else  the 
upper  ends  of  the  bones  are  necessarily  all  located  at  a  uni- 
form distance  from  the  edge,  resulting  in  a  less  perfectly 
shaped  corset  than  is  produced  by  following  out  my  invention. 
I  propose,  by  my  invention,  to  overcome  the  objections  just 
named,  and  produce  a  corset  in  which  the  location  or  position 
of  the  bones  endwise  shall  be  predetermined  with  the  accu- 
racy of  the  jacquard  in  the  process  of  weaving  the  corset- 
6tuff  or  material,  while  I,  at  the  same  time,  effect  a  great 
saving  of  labor  and  expense,  and  give  a  more  perfect  shape. 
My  invention  has  for  its  main  object,  therefore,  not  only  the 
production  of  a  better  article,  but,  also,  a  reduction  in  the  cost 
of  manufacture ;  and,  to  these  ends,  my  invention  consists  in 
having  the  pocket-like  openings  or  passages,  into  which  the 
bones  are  put,  closed  up  near  the  end,  at  that  point  at  which 
it  is  designed  to  have  the  end  of  each  located,  as  will  be 
hereinafter  more  fully  set  forth."    The  drawings  then  repre- 
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sent  two  corsets.  One  is  made  according  to  the  mode  of 
manufactare  stated  to  have  been  theretofore  most  generallj 
practised,  that  is,  with  the  bones  secured  in  place  endwise  in 
the  pockets  by  stitching,  after  the  insertion  of  the  bone,  so  as 
to  retain  the  bone  endwise,  by  closing  up  the  pocket,  it  being, 
when  woven,  a  passage  running  through  from  edge  to  edge. 
*'  This,"  the  specification  says,  "is  in  accordance  with  or  illus- 
trates the  mode  of  manufacture  originally  practised,  and  only 
departed  from  prior  to  my  invention,  as  heretofore  ex- 
plained." The  other  corset  represented  in  the  drawings  is 
one  made  according  to  the  plan  of  the  patentee.  The  specifi- 
cation states,  that,  instead  of  having  the  woven  fabric  of  the 
corset  made  with  pocket-like  openings  or  passages  running 
through  from  edge  to  edge,  or  up  to  a  uniform  distance  from 
the  edge,  the  patentee  proposes  to  have  such  woven  fabric 
"woven  with  pockets  or  passages  which  extend  from  one  edge 
of  the  fabric  toward  the  other,  but  stop  short  of  the  latter  at 
such  point  or  locality  as  is  predetermined  for  the  location  of 
the  end  of  each  bone,  according  to  the  design  or  shape  to  be 
given  to  the  corset,  as  shown."  It  also  states,  that  the  fabric 
is  woven  with  the  pockets  extending  from  one  edge  of  the 
fabric  towards  the  other  edge  as  far  as  certain  points  which 
are  not  at  uniform  distances  from  either  edge;  that  from 
those  points  out  to  the  latter  edge  the  fabric  is  woven  solid 
or  without  any  passages;  that  the  bones  are  made  of  the 
proper  length,  and  are  inserted  at  the  open  ends  of  the  pockets ; 
and  that,  after  their  insertion,  the  bones  are  pushed  home  to 
the  bottoms  of  their  respective  pockets,  and  the  mouths  or 
open  ends  of  the  pockets  are  then  closed  up  by  the  stitching 
and  binding  of  the  edge,  and  the  perfect  retention  of  the 
bones  is  thus  effected.  The  specification  proceeds :  "  It  will 
be  understood,  that,  by  forming  the  corset  as  described,  with 
pockets- closed  at  one  end,  and  weaving  in  such  pockets  of 
varying  lengths,  I  am  enabled  to  determine,  in  the  manufac- 
ture of  the  corset-fabric,  the  precise  points  to  which  the  sub- 
sequently inserted  bones  shall  extend,  and  thus  pattern  any 
number  of  corsets  exactly  alike,  and  to  the  most  deBirable 
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model.  Corsets  made  according  to  my  improved  plan,  it  will 
be  seen,  can  be  made  to  a  perfect  and  regular  pattern,  will  be 
more  desirable  in  appearance,  and  can  be  produced  at  less- 
cost  than  those  made  according  to  the  mode  of  manufacture 
practised  previous  to  my  invention.  I  am  aware  of,  and  do 
not  claim,  a  woven  corset  with  the  pockets  stopped  and  fin- 
ished off  at  a  uniform  distance  from  the  edge.  I  am  also 
aware  of,  and  do  not  claim,  a  hand-made  corset  with  pockety 
of  varying  lengths  stitched  on."  The  claim  is  in  these  words: 
"  A  corset  having  the  pockets  for  the  reception  of  the  bones- 
formed  in  the  weaving,  and  varying  in  length  relatively  to 
each  other,  as  desired,  substantially  in  the  manner  and  for  the 
purpose  set  forth."  . 

The  application  for  the  patent  was  made  on  the  30th  of 
January,  1873.  In  the  specification  originally  presented  there 
was  no  recognition  of  the  fact,  that,  prior  to  the  plaintiff's 
invention,  it  had  been  customary,  in  the  manufacture  of  cor- 
sets, to  weave  the  material  with  pocket-like  openings  or  pas- 
sages stopped  and  finished  off  at  a  uniform  distance  from  the 
edge ;  and  it  was  stated,  in  such  specification,  that  it  had 
always  been  necessary  to  insert  the  bones  in  pocket-like  open- 
ings or  passages  running  through  from  edge  to  edge,  and 
then  to  secure  each  bone  endwise  by  sewing.  Such  specifica- 
tion proceeded  on  the  assertion  that  the  plaintiff  was  the  first 
person  who  stopped  or  finished  off  by  weaving  the  bone 
pockets  which  had  before  been  woven  to  run  through  from 
edge  to  edge,  and  the  first  person  who  thus  dispensed  with 
the  operation  of  fastening  endwise  by  stitching  the  bones  in 
such  bone-pockets,  and  the  first  person  who,  by  the  process  of 
weaving,  closed  up  such  bone-pockets  at  the  place  where  the 
end  of  the  inserted  bone  was  to  be  located.  The  claim  ap- 
plied for,  on  such  specification,  was  a  claim  to  ^^  a  corset 
woven  with  the  pockets  for  the  bones  closed  at  one  end,  sub- 
stantially as  and  for  the  purpose  set  forth!"  On  the  26th  of 
February,  1873,  the  application  was  rejected,  on  the  ground 
that  it  had  been  anticipated  bj»  what  was  stated  to  be  "  En- 
glish patent  No.  143,  of  1854."     This  reference  was  to  a 
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^*  provisional  specification  left  by  John  Henry  Johnson  at  the 
office  of  the  Commissioners  of  Patents,  with  his  petition,  on 
the  20th  January,  1864:,"  which  says :  "  This  invention  re- 
•ceived  provisional  protection,  but  notice  to  proceed  with  the 
application  for  letters  patent  was  not  given  within  the  time 
-prescribed  by  the  Act."   The  invention  is  called,  in  such  pro- 
yisional  specification,  an  'invention  for  improvements  in  the 
manufacture  of  stays  or  corsets,"  and  is  therein  stated  to 
have  been  communicated  to  Johnson  by  Adolphe  Georges 
Oeresme,  of  Paris,  in  the  empire  of  France,  manufacturer. 
The  entire  text  of  such  provisional  specification  is  in  these 
words  :  *^  This  invention  relates  to  the  manufacture  of  what 
sre  known  as  woven  corsets,  and  consists  in  the  employment 
of  the  jacquards  in  the  loom,  one  of  which  effects  the  shape 
or  contour  of  the  corset,  and  the  other  the  formation  of  the 
double  portions  or  slots  for  the  introduction  of  the  whale- 
bones.     These  slots  or  double  portions  are  made  simul- 
taneously with  the  single  parts  of  the  corset,  and,  in  place 
of  being  terminated  in  a  point,  they  are  finished  square  off, 
and  at  any  required  length  in  the  corset,  instead  of  always 
running  the  entire  length,  as  is  usually  the  case  in  woven 
corsets.    When  the  corset  is  taken  from  the  loom,  the  whale- 
bones are  inserted  into  these  cases,  and  the  borders  are  formed, 
thus  completing  the  article,  which  contains  all  the  elegance 
and  graceful  contour  of  sewn  corsets  made  by  manual  labor." 
On  the  12th  of  March,  1873,  amendments  were  made  in  the 
specification  and  claim,  but  none  which  limited  the  scope 
claimed  for  the  invention.    On  the  15th  of  March,  1873,  the 
application  was  again  rejected.     On  the  25th  of  March,  1873, 
the  claim  was  amended  so  as  to  read  as  it  is  in  the  patent 
issued,  but  the  application  was  again  rejected  March  29th, 
1873.     On  the  10th  of  April,  1873,  the  specification  and  claim 
which  are  found  in  the  patent  issued  were  presented,  and  the 
patent  was,  on  the  next  day,  ordered  to  issue.    In  an  argu- 
ment addressed  to  the  Patent  Office,  on  behalf  of  the  pat- 
entee, on  the  12th  of  March,  1873,  in  i*eference  to  what 
appears  in  the  provisional  specification  of  Johnson,  it  is  said : 
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*^  Prior  to  Coin's  invention,  the  material  for  corsets  had  been 
woven  into  the  required  shape,  with  the  gussets,  <&e.,  by  the 
action  of  the  jacquard  of  the  loom,  and  the  openings  or 
pockets  for  the  bones  were  woven  through  from  selvage  to 
selvage  of  the  stnff,  each  pocket  terminating  in  a  sort  of 
point.  As  the  selvages  were  cut  off  afterwards,  the  pocketa 
were,  of  course,  left  open  at  the  ends,  necessitating  the  ad- 
justment of  the  bones  by  hand,  and  their  securement  in  the 
proper  position  endwise  by  sewing.  It  is  a  fact  known  to  all 
those  in  the  corset  trade,  that  all  imported  corsets  are,  and 
have  for  years  been,  woven  after  this  fashion.  No  one  in 
this  country  has  ever  seen  a  corset  with  pockets  woven  of 
different  lengths,  to  determine  the  position  of  the  bones  end- 
wise, and  hold  the  bones  in,  until  the  making  of  such  corseta 
by  Cohn ;  and  the  presumption  is,  that  no  such  corsets  as  just 
named  were  ever  made  abroad.  Now,  in  view  of  these  facts^ 
the  fair  presumption  is,  that  what  the  English  patent  cited 
alludes  to  and  means  is  simply  a  woven  corset,  having  the 
pockets,  in  lieu  of  closed  pointedly  near  the  selvage,  in  tlie 
old-fashioned  way,  stopped  off  square,  at  any  required  dis- 
tance from  the  selvage,  but  not  at  different  distances  in  one 
corset,  for  the  purpose  of  regulating  the  position  endwise  of 
a  number  of  bones  of  different  lengths,  and  thus  determining 
the  design  or  figure  of  the  corset.  At  any  rate,  no  such 
thing  as  a  corset  with  its  pockets  woven  of  various  lengths  ia 
described  in  this  very  brief  English  specification,  nor  has  any 
such  corset  ever  come  here  from  abroad.  As  it  is  necessary, 
in  a  fine  corset,  to  have  the  bones  of  different  lengths,  and  to 
have  the  ends  of  the  bones  placed  at  certain  points  in  the 
pockets,  it  follows,  that,  in  a  corset  wovdh  as  proposed  in  the 
English  patent,  with  all  the  pockets  one  length,  the  adjust- 
ment by  hand,  and  securing  with  stitching,  of  many  of  the 
bones,  would  be  necessary,  and  hence,  by  so  weaving  the 
corset,  (with  square  bottomed  pockets  all  the  same  length,) 
no  particular  advantage  would  be  gained,  and  it  is  reasonable 
from  this  to  conclude,  that,  for  these  reasons,  what  the 
English   patentee   proposed  has  never   gone  into   practice 
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abroad  and  been  imported  here.  All  the  surrounding  facts 
and  circumstances,  to  say  the  least,  raise  a  very  strong  doubt 
as  to  whether  this  English  specification  really  describes,  or  its 
author  ever  contemplated,  the  invention  of  Cohn,  and,  in 
view  of  such  doubt,  the  applicant  is  entitled  to  his  claim." 
In  pursuance  of  the  views  set  forth  in  this  argument,  the 
specification  finally  presented,  and  which  is  the  one  annexed 
to  the  patent,  manifestly  refers  to  the  Johnson  invention,  in 
saying  that,  in  weaving  the  material,  the  pocket-like  openings 
or  passages  had  before  been  stopped  and  finished  off  at  a 
uniform  distance  from  the  edge,  and  then  goes  on  to  say  that 
the  woven  fabric  of  the  patentee's  corset,  in  lieu  of  being 
made  with  pocket-like  openings  or  passages  running  through 
from  edge  to  edge,  or  up  to  a  uniform  distance  from  the  edge, 
is  to  be  "  woven  with  pockets  or  passages  which  extend  from 
one  edge  of  the  fabric  toward  the  other,  but  stop  short  of  the 
latter  at  such  point  or  locality  as  is  predetermined  for  the. 
location  of  the  end  of  each  bone,  according  to  the  design  or 
shape  to  be  given  to  the  corset,  as  shown,"  and  then  disclaims 
*^  a  woven  corset  with  the  pockets  stopped  and  finished  off  at 
a  uniform  distance  from  the  edge,"  and  limits  the  claim  to 
pockets  '^formed  in  the  weaving,  and  varying  in  length 
relatively  to  each  other,  as  desired." 

The  principal  defence  relied  on  this  case  is,  that  the  inven- 
tion of  the  patentee  is  found  in  the  Johnson  provisional  specifi- 
cation, regarded  not  as  a  patent,  but  as  a  publication  printed  in 
England  prior  to  the  patentee's  invention.  The  Johnson 
specification,  in  order  to  be  sufficient  to  invalidate  the  plaint- 
iff's patent,  must  describe  the  thing  which  the  plaintifi^s  patent 
claims,  and  must  do  so  in  a  manner  so  distinct  and  clear  as  to 
leave  no  reasonable  doubt  that  the  thing  described  is  the 
same.  The  61st  section  of  the  Act  of  July  8th,  1870,  (16  U. 
S.  Stat,  at  Zarge,  208,)  provides,  that  where  it  is  set  up,  as 
special  matter  of  defence  to  a  suit  for  the  infringement  of  a 
patent,  that  the  invention  covered  by  it  had  been  previously 
described  in  some  printed  publication,  and  such  special  matter 
is  found  for  the  defendant,  judgment  shall  be  rendered  for 
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the  defendant.  Therefore,  this  defence  mast  be  established 
aflSrmatively  by  the  defendant,  in  order  to  be  fonnd  for  him, 
the  patent  having  been  issued  and  standing  until  overthrown. 
The  plaintiff's  patent  claims,  distinctly,  that  the  corset,  to 
be  the  plaintiff's  corset,  must  not  only  have  the  pockets 
stopped  and  finished  off  in  the  weaving,  but  must  have  them 
varying  in  length  relatively  to  each  other,  as  desired,  each 
pocket  starting  from  one  edge  of  the  fabric  and  running 
towards  the  other,  but  stopping  short  of  it,  at  a  point  pre- 
determined as  the  point  at  which  the  end  of  the  bone  to  be 
inserted  in  that  pocket  is  to  be  located,  according  to  the 
shape  to  be  given  to  the  corset.  Now,  while  the  Johnson 
specification  or  description  is  brief,  it  sets  forth  distinctly 
what  it  purports  to  set  forth  in  regard  to  a  woven  corset.  It 
sets  forth}  in  that  respect,  that  the  shape  or  contour  of  the 
corset  is  to  be  given  by  weaving ;  that  the  double  portions  or 
slots  for  the  introduction  of  the  whalebones  are  to  be  formed 
by  weaving,  and  are  to  be  finished  square  off,  in  place  of 
being  terminated  in  a  point,  and  are  to  be  finished  off  at  any 
required  length  in  the  coi*set,  instead  of  always  running  the 
entire  length,  as  is  usually  the  case  in  woven  corsets ;  that, 
vfhen  the  corset  is  taken  from  the  loom,  the  article  is  com- 
pleted by  inserting  the  whalebones  into  these  cases,  and  form- 
ing the  borders ;  and  that  the  completed  article  contains  ail 
the  elegance  and  graceful  contour  of  sewn  corsets  made  by 
manual  labor.  The  matter  in  dispute  is,  as  to  whether 
Johnson  describes  pockets  varying  in  length  relatively  to 
each  other,  and  each  pocket  stopping  at  a  point  predeter- 
mined, according  to  the  shape  designed  for  the  corset,  as  the 
point  where  the  end  of  the  bone  to  be  inserted  in  that  pocket 
is  to  be  located.  The  determination  of  the  point  where  the 
end  of  the  bone  and  the  end  of  the  pocket  are  to  be  is 
governed,  according  to  the  plaintiff's  specification,  solely  by 
the  shape  to  be  given  to  the  corset.*  No  particular  length  of 
pocket,  and  no  particular  location  of  the  end  of  any  bone,  are 
set  forth,  in  the  plaintiff's  specification,  as  giving,  or  con- 
ducing to  give,  any  particular  shape  to  the  corset.    That 
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whole  matter  rests  in  the  will  of  the  manafacturer^  All 
that  the  plaintiff's  specification  really  says  is,  that  the  patentee 
intends  to  stop  off  his  pockets,  by  weaving,  at  any  required 
point,  and  thns  make  them  of  any  required  length,  and  that 
the  shape  to  be  given  to  the  corset  will  demand  that  the 
pockets  be  stopped  off  at  definite  points,  to  enable  the  bones 
to  be  the  proper  bones  for  snch  shape,  and  that  this  will 
require  that  the  pockets  in  the  corset  shall  vary  in  length 
relatively  to  each  other.  It  was  well  known  that  the  shape 
to  be  given  to  a  woven  corset  demanded  that  the  pockets 
should  be  stopped  off  at  definite  points,  to  enable  the  bones 
to  be  the  proper  bones  for  such  shape ;  and  it  was  well  known 
that  this  required  that  the  pockets  in  a  corset  should  vary  in 
length  relatively  to  each  other.  This  was  known  before  the 
date  of  Johnson's  specification ;  and  Johnson,  in  that  specifi- 
cation, speaks  of  the  elegance  and  gracefnl  contour  of  his 
corset,  necessarily  implying  that  his  pockets  and  bones  are  of 
proper  lengths  to  give  such  elegance  and  grace  of  contour, 
and  not  of  such  lengths  as  to  defeat  such  a  result.  Therefore, 
in  reality,  all  that  the  plaintiff  says,  in  his  specification,  is, 
that  he  intends  to  stop  off  his  pockets,  by  weaving,  at  any 
required  point,  and  thus  make  them  of  any  required  length. 
Johnson  stops  off  his  pockets,  by  weaving,  at  any  required 
length  in  the  corset,  lliere  is  no  just  foundation  for  the  idea 
that  Johnson  describes  stopping  off  the  pockets  at  a  uniform 
length.  It  was  a  part  of  the  history  of  the  art,  at  the  date  of 
Johnson's  specification,  that  the  bones  in  a  corset  must  be 
of  varying  lengths  relatively  to  each  other,  in  order  to  suit  the 
shape  of  the  wearer  and  give  any  grace  of  contour,  and,  con- 
sequently, that  the  pockets  containing  the  bones  must  be 
stopped  off  at  varying  heights  in  the  same  corset.  No  person 
desiring  to  make  a  salable  corset,  much  more,  one  described 
by  Johnson  as  containing  "  elegance  and  graceful  contour," 
would,  at  the  date  of  Johnson's  specification,  have  made  the 
bones  or  the  pockets  of  xmiform  length.  Such  a  corset  would 
not  be  a  corset  of  proper  shape,  or,  in  the  language  of  one  of 
the  witnesses,  would  be  a  corset  without  a  shape.    When  the 
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pockets,  prior  to  Johnson's  specification,  were  woven  the  en- 
tire length,  they  were  stopped  off  by  sewing,  at  varying 
heights  in  the  same  corset,  according  to  the  varying  lengths 
assigned  to  the  various  bones,  to  produce  the  predetermined 
shape  of  the  corset.  When,  therefore,  in  view  of  such  state 
of  the  art,  Johnson  directs  the  pockets  to  be  finished,  by  weav- 
ing, at  any  required  length  in  the  corset,  he  necessarily  con- 
veys the  idea  that  the  weaving  can  be  employed  to  stop  off 
the  several  pockets  at  the  several  places  where  they  had  before 
been  stopped  off  by  sewing.  In  view  of  what  there  is  in 
Johnson's  specification,  the  plaintiff's  patent  conveys  no  new 
idea.  It  says,  that  each  pocket  is  to  be  stopped,  by  weaving 
at  the  place  where  the  end  of  the  bone  which  is  to  be  inserted 
in  such  pocket  is  to  be,  and  that  the  ends  of  the  bones  are  not 
all  to  be  at  a  uniform  distance  from  the  openings  of  the  pock- 
ets. Johnson  says  the  same  thing,  in  saying  that  the  slots 
are  to  be  finished  at  any  required  length  in  the  corset,  when 
his  language  is  read  in  view  of  the  state  of  the  art  in  January, 
1854. 

It  is  urged,  for  the  plaintiff,  that  there  is  no  evidence  that 
such  a  corset  as  the  plaintiff's  ever  existed,  made  in  pursuance 
of  Johnson's  description.  But  it  must  be  assumed,  from  John- 
son's language,  that  such  a  corset  as  he  describes  existed,  for 
he  speaks  of  it  as  a  corset  which  contains  elegance  and  grace- 
ful contour.  Moreover,  if  the  description  by  Johnson  is  a 
sufficient  description  of  the  plaintiff's  corset  to  show  its  struct- 
ure in  the  particulars  covered  by  the  claim  of  the  plaintiff's 
patent,  it  is  uot  necessary  to  show  otherwise  the  existence  or 
use  of  the  corset  described  by  Johnson. 

It  is  also  urged,  that  Johnson  does  not  sufficiently  describe 
how  the  two  jacquards  are  to  be  arranged,  so  as  to  produce  the 
features  he  describes  as  pertaining  to  his  woven  corset.  It  is 
not  necessary  this  should  have  been  described.  The  plaintiff, 
in  his  specification,  merely  points  out  the  features  which  exist 
in  his  woven  corset,  but  does  not  describe  how  the  jacquard 
or  the  loom  is  to  produee  those  features.  It  must  be  assumed 
that  Johnson  and  Geresme  had  employed  two  jacquards  to 
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prodnce  the  features  Johnson  describes — one  jacquard  to  effect 
the  shape  or  contour  of  the  corset,  and  the  other  to  form  the 
dots.  Johnson  says,  that  the  slots  '^are  made"  simultane- 
onslj  with  the  single  parts  of  the  corset,  and  ^^are  finished '' 
square  off,  that  the  whalebones  ''are  inserted"  into  these 
cases,  and  the  borders  ''  are  formed,"  and  that  the  article  thus 
completed  ''  contains "  all  the  elegance  and  graceful  contour 
of  sewn  corsets  made  by  manual  labor.  The  plaintiff  makes 
no  claim,  in  his  patent,  to  any  invention  in  connection  with 
the  loom,  or  the  jacquard,  or  the  particular  shape  of  the  cor- 
set. Therefore,  he  describes  nothing  in  those  respects.  He 
describes,  aad  needed  to  describe,  only  the  features  of  his  cor- 
set, as  an  article.  So,  we  are  to  look',  in  Johnson's  specifica- 
tion, only  for  a  description  of  like  features  in  a  woven  corset, 
and  not  for  any  description  of  any  means  for  producing  those 
features.  It  might,  with  as  much  force,  be  urged,  that  the 
plaintifi's  specification  does  not  sufficiently  describe  his  inven- 
tion, because  it  does  not  state  how  the  loom  and  the  jacquard 
are  to  be  arranged  to  produce  the  described  features  of  the 
corset,  but  merely  speaks  of  using  the  jacquard  in  a  loom. 
To  this  suggestion  it  is  replied,  that  any  weaver  would  know 
how  to  do  that,  when  told  by  the  plaintiff  what  features  were 
to  exist  in  the  corset  woven ;  but  that  no  weaver  would  have 
known  how  to  arrange  two  jacquards  to  produce  like  features 
in  the  corset  woven,  when  told  by  Johnson  that  such  features 
were  to  exist  in  the  corset  woven.  Yet  the  plaintiff  shows, 
by  the  testimony,  that,  after  he  had  determined  at  what  points 
he  wished  the  pockets  to  be  stopped  off,  to  give  the  required 
shape  to  the  corset,  he  tried  in  vain,  for  some  time,  to  make 
his  loom  and  jacquard  so  work  as  to  stop  off  the  pockets  at 
such  points ;  and  that  it  finally  required  the  employment  of 
an  experienced  weaver,  and  a  special  arrangement  of  cords, 
needles  and  cards,  to  produce  the  desired  result.  But,  there 
is  nothing  of  this  in  his  specification.  If  Johnson's  descrip- 
tion is  insufficient  in  this  respect,  the  plaintiff's  description  is 
also  insufficient. 

It  is  also  insisted,  that  the  defendants  must  prove  that,  at 


236  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Cohn  V.  The  United  States  Corset  Company. 

the  date  of  Johnson's  description,  a  loom  with  two  jacquards, 
saitable  to  produce  the  features  required  in  the  corset  woven , 
was  known  to  the  arts ;  and  that  none  such  was  known  to 
Johnson,  because  his  description  declares,  that  the  invention 
consists  in  the  employment  of  two  jacquards,  with  the  func- 
tions assigned  to  them  respectively.  But,  if  such  employment 
of  two  jacquards  was  invented  by  Geresmc,  it  was  known  to 
him,  and  the  description  shows  that  it  had  been  used,  and 
that  the  described  corset  had  been  made  by  means  of  it.  It 
would  be  more  proper,  therefore,  to  say,  that  it  is  for  the 
plaintiff  to  show  that  such  employment  of  two  jacquards  was 
not  known  to  Geresme.  "So  such  fact  has  been  shown.  On 
the  contrary  the  defendstnts  have  proved  that  they  have  caused 
corsets  to  be  woven  with  the  pockets  stopped  off  by  weaving, 
and  of  varying  lengths  in  the  same  corset,  by  the  employment 
of  two  jacquards  in  the  loom,  one  effecting  the  shape  or  con- 
tour of  the  corset  and  the  other  the  formation  of  the  pockets, 
and  the  pockets  being  made  simultaneously  with  the  single 
parts  of  the  corset,  and  being  finished  square  off. 

If  the  plaintiff  has  made  an  invention,  it  is  in  the  means 
of  producing  the  features  he  describes  as  belonging  to  the  cor- 
set described,  and  it  is  not  the  corset  itself  with  those  features. 
Such  a  corset  is  described  by  Johnson. 

The  above  views  are  fatal  to  the  validity  of  the  patent. 
But  I  ought  to  say,  that  the  defendants  have  not  established 
a  forfeiture  by  the  patentee  of  his  rights,  as  set  up  in  the 
answer,  by  his  having  sold  his  corset  and  allowed  it  to  be  used 
for  more  than  two  years  before  he  applied  for  his  patent ;  nor 
the  defence  of  a  prior  knowledge  and  use  of  the  corset  by  the 
Convex  Weaving  Company. 

The  bill  must  be  dismissed,  with  costs. 

Cha/rUa  M.  Keller^  for  the  plaintiff. 

George  Oifford  and  William  C.  Witter^  for  the  defend- 
ants. 
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Jebomb  K.  Bbigham,  Beceiyeb   of  the  Milwaukee   ani> 

Sin»ERioR  Railboad  Company 

vs. 
Chableb  H.  Luddington  and  othebs.     In.  Equitt. 

8.,  in  I860,  recovered  a  judgment  against  a  Wisconsin  corporation  in  a  Federal 
Court  in  Wisconsin,  and  on  a  creditor's  bill,  filed  by  him  thereon,  in  the  same 
Court,  B.,  a  citizen  of  Wisconsin,  was,  in  October,  1870,  appointed  receiver  of 
the  property  of  the  corporation.  The  corporation  had,  in  1867,  hypothecated 
to  L.  certain  notes  and  farm  mortgages  to  secure  notes  of  the  corporation,  held 
by  L.  This  debt  passed  to  D.,  who,  after  recoyering  judgment  thereon,  pro- 
ceeded in  equity  against  the  corporation  and  0.,  in  the  same  Federal  Court  in 
Wisconsin,  to  enforce  payment  of  the  judgment  out  of  property  of  the  corpora- 
tion in  the  hands  of  C,  and  obtained  a  decree,  in  May,  1870,  that  he  recover 
of  C.  a  certain  sum.  Subsequently,  the  debt  to  L.,  and  the  secnrities  therefor, 
including  the  last  named  decree,  passed  to  H.,  a  defendant  in  this  suit  In 
June,  1870,  H.  sold  the  debt  and  securities  and  decree,  but  retained  the  farm 
mortgages,  until  he  should  be  released  from,  or  indemnified  against,  responsi- 
bility to  the  corporation  therefor.  The  decree  against  0.  being  collectable, 
B.,  as  receiver,  filed  this  bill  against  C.  and  H.  to  compel  satisfsction  of  such 
decree,  and  for  the  delivery  thereupon  to  him  of  the  farm  mortgages,  to  be 
applied  in  satisfaction  of  the  judgment  recovered  by  S :  Rdd, 

(1.)  That  the  corporation  was  a  necessary  party  to  this  suit; 

2.)  That,  although,  under  g  18  of  the  Act  of  June  lst,'1872,  (17  U,  8.  Stat,  at 
Large,  198),  an  order  could  be  made  bringing  in  the  corporation  as  a  defend- 
ant, this  Court  would  then  have  no  jurisdiction  of  this  suit,  as  the  plaintiff  and 
the  corporation  would  be  citizens  of  the  same  State; 

(3.)  That  the  plaintiff,  deriving  his  authority  from  a  Federal  Court  in  Wisconsin^ 
could  not  maintain  this  suit  in  this  Court. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  June  26th,  1874.) 

WooDBUFF,  J.  The  complainant  herein  files  his  bill  as 
receiver  of  the  debts,  property,  equitable  interests  and  things 
in  action  of  the  Milwaukee  and  Superior  Kail  road  Company, 
a  corporation  created  by  and  under  the  laws  of  the  State  of 
Wisconsin.  His  appointment,  and  his  authority  as  such 
receiver,  are  derived  as  follows :   One  William  B.  Smith  re- 
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covered  a  judgment  against  the  said  railroad  company,  on  the 
9th  of  August,  1860,  for  $3,029  60,  in  the  United  States  Dis- 
trict Conrt  for  the  District  of  Wisconsin.  The  execution 
which  was  issued  upon  the  said  judgment  was  returned 
wholly  unsatisfied.  Thereupon  the  said  Smith  filed  his  bill 
in  equity  in  the  said  Court,  as  a  judgment  creditor,  to  dis- 
cover rights,  debts,  equitable  interests,  property  and  assets  of 
the  judgment  debtor,  and  to  compel  the  application  thereof 
to  the  payment  of  the  said  judgment.  This  bill  was  taken 
jn'O  confesso  against  the  said  railroad  company,  [November 
27th,  1 860.  Under  subsequent  Acts  of  Congress,  the  said  suit 
has  been  transferred  to,  and  jurisdiction  thereof  has  become 
vested  in,  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin.  Thereafter,  on  the  16th  of 
October,  1870,  the  complainant  herein  was,  by  an  order  of 
the  last-named  Conrt,  appointed  receiver  as  aforesaid,  and 
gave  security  for  the  due  performance  of  his  duty. 

The  nature  and  object  of  this  present  suit  ap^pear  as  fol- 
lows :  In  1867,  the  said  railroad  company  hypothecated  with 
the  Boston  Locomotive  Works  certain  notes  and  mortgages 
upon  real  estate  in  Wisconsin,  known  as  farm  mortgages,  to 
secure  to  the  said  locomotive  works  the  payment  of  notes  of 
the  said  railroad  company  to  the  amount  of  $18,000,  given 
for  locomotive  engines.  By  assignment,  the  debt  last  men- 
tioned came  to  Drury  &  Page,  of  Massachusetts,  who  recov- 
ered judgment  thereon,  which,  being  unsatisfied,  Drury  & 
Page,  by  bill  in  the  aforesaid  Circuit  Court,  proceeded  against 
the  said  railroad  company,  and  the  firm  of  Cross,  Luddington 
&  Scott,  to  enforce  payment  of  said  judgment  out  of  prop- 
erty of  the  railroad  company,  alleged  to  have  come  to  the 
hands  of  Cross,  Luddington  &  Scott,  and  which  ought  to  be 
applied  to  the  satisfaction  of  the  said  judgment.  Such  pro- 
ceedings were  had  in  that  suit,  that,  on  the  2d  of  May,  1870, 
a  final  decree  was  therein  rendered,  by  the  said  Circuit  Court, 
that  the  said  Drury  &  Page  recover  of  Cross,  Luddington  & 
Scott,  the  sum  of  $19,110  68,  with  interest,  amounting  in  all, 
at  the  date  of  the  said  decree,  to  $33,398  65.    By  subsequent 


JUNE,  1874.  239 


Brigham  v.  LaddlDgton. 


assignments,  <&c.,  the  debt  originally  dae  to  the  Boston  Loco- 
motive Works,  and  all  securities  therefor,  including  the  last- 
named  decree,  came  to  the  defendants  in  this  present  suit, 
Barling  and  Davis.  That  debt,  including  interest,  amounted, 
at  the  date  of  the  last-named  decree,  to  $36,182  84.  On  the 
18th  of  June,  1870,  Barling  and  Davis  sold  the  said  debt, 
with  all  the  securities  held  therefor,  including  the  said  decree 
against  Cross,  Luddington  &  Scott,  but  hold  and  still  retain 
the  farm  mortgages,  until  they  shall  be  released  from  respon- 
sibility to  the  raUroad  company,  or  be  satisfactorily  indemni- 
fied against  liability  or  accountability  therefor.  It  is  conceded 
that  the  decree  against  Cross,  Luddington  &  Scott  is  good 
and  collectable.  The  complainant  herein  seeks  to  compel 
the  collection  of  this  decree  and  its  application,  or  its  appli- 
cation without  actual  collection,  towards  the  satisfaction  of 
the  debt  of  $86,182  84,  offering  to  pay  the  deficiency  and  any 
other  just  proper  charges  and  demands,  and  prays  that  there- 
upon the  aforesaid  farm  mortgages  be  delivered  to  him,  to  be 
by  him  enforced  or  collected  for  the  payment  and  satisfaction 
of  the  said  judgment  in  favor  of  William  B.  Smith,  upon 
whose  bill,  as  judgment  creditor,  the  complainant  herein  was 
appointed  receiver,  as  above  stated. 

The  foregoing  are  all  the  facts  which  seem  to  be  necessary 
to  make  the  points  hereafter  considered  intelligible.  These 
points  will  be  very  briefiy  disposed  of. 

1.  It  is  objected,  that  this  suit  is  defective  for  want  of 
parties,  and  that  the  presence  of  the  Milwaukee  and  Superior 
Kailroad  Company  is  indispensable.  This  objection  is  well 
founded.  The  bill  seeks  a  recovery  of  the  property  of  that 
company  from  the  hands  of  parties  who  are  accountable  to 
the  company  therefor,  and  seeks  to  apply  that  property  for 
the  benefit  of  an  alleged  judgment  creditor  of  the  company. 
In  such  a  pursuit,  two  things  are  clear :  (1.)  The  defendants 
ought  not  to  be  required  to  surrender  the  property,  except 
by  a  proceeding  which  shall  operate  as  a  full  and  final  protec- 
tion to  them  against  any  future  claim  by  the  railroad  company 
to  recover  the  same.     A  decree  herein  would  not  be  conclu- 
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Bive  against  the  railroad  company,  nor  can  a  decree  herein, 
granting  the  relief  sought,  be  made  saving  the  rights  of  the 
said  railroad  company,  without  leaving  the  defendants  liable 
to  account  to  the  railroad  company  for  the  very  property 
which  the  decree  compels  them  to  surrender.  (2.)  The  prop- 
erty pursued  is  the  property  of  the  railroad  company.  The 
company  has  a  direct  interest  in  any  disposition  or  appropri- 
ation thereof.  However  clear,  upon  the  facts  appearing  in 
this  suit— exhibited,  so  far  as  the  company  is  concerned,  ex 
parU — it  may  seem  to  be,  that  the  complainant  is  entitled  to 
the  relief  prayed,  it  is  no  less  clear  that  the  company  has  an 
interest  in,  and  a  right  to  be  heard  touching,  any  interference 
with,  or  disposition  of,  the  property  in  question,  which  may 
aifect  their  future  right  of  reclamation,  and  touching  the 
terms  and  conditions  upon  which  relief  should  be  granted, 
and  the  extent  to  which,  as  the  fruit  of  this  litigation,  a  re- 
covery here  should  enure  to  the  satisfaction  of  their  debt  to 
Smith ;  and  they  have  especially  such  interest,  inasmuch  as, 
apparently,  the  property  sought  to  be  recovered  is  more  than 
sufficient  for  the  satisfaction  of  the  Smith  judgment,  and  the 
surplus  will  belong  to  the  company.  They  should  be  heard, 
also,  in  relation  to  the  payment  to  be  made  to  the  defendants, 
and  the  charges  to  be  allowed  to  the  defendants,  or  either  of 
them,  as  a  condition  of  requiring  the  surrender.  No  decree 
granting  the  relief  sought  can,  in  this  aspect  of  the  case,  be 
made  saving  the  rights  of  the  said  company ;  for,  granting 
the  relief  is  adjudicating  upon  those  rights,  and  thus  such  at- 
tempted saving  would  be  a  contradiction  of  the  decree  itself. 
(See  Florence  Sewing  Machine  Co.  v.  Singer  Manufacturing 
Co.^  8  Blatchf.  (7.  C,  -B.,  113,  and  cases  there  cited.)  It  fol- 
lows,.that  this  suit  cannot  be  maintained  without  making  the 
railroad  company  a  party. 

2.  It  is  suggested,  in  one  of  the  briefs,  that,  if  the  Court 
should  be  of  the  opinion  that  the  Milwaukee  and  Superior  Rail- 
road Company  is  a  necessary  party,  an  order  should  be  made 
directing  the  railroad  company  to  be  brought  in  as  a  defendant, 
under  and  by  virtue  of  section  13  of  the  Act  of  Congress  of 
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June  l8t,  1872,  (17  ZTl  S,  Stat,  at  Large,  198 ;)  and  that  all  the 
present  parties  would  be  satisfied  with  such  an  order,  since 
they  all  desire  a  decree  on  the  merits.  Although  that  Act 
was  passed  since  this  suit  was  brought,  I  am  inclined  to  think 
it  is  sufficiently  comprehensive  to,warrant  such  an  order.  But 
hereupon  a  difficulty  occurs,  which  is  fatal  to  any  proceeding 
thereafter  in  continuance  of  this  suit.  If  the  railroad  company 
be  brought  in  as  defendant,  it  will  defeat  the  jurisdiction  of 
the  Court  oyer  the  suit  itself.  The  complainanit  and  one  of 
the  then  defendants  will  be  citizens  of  the  same  State — Wis- 
consin. I  know  of  no  mode  in  which  this  difficulty  can  be 
overcome.  The  question  would  then  be  one  of  jurisdiction, 
not  of  parties,  but  of  the  action.  That  jurisdiction  cannot  be 
gained  even  by  consent  of  parties ;  and,  where  an  action  can- 
not be  sustained  between  the  complainant  and  each  one  of 
the-  defendants,  the  Court  has  no  jurisdiction  of  the  action. 
{iStrawbridge  v.  CurtisSy  3  Oranchy  267 ;  Ward  v.  ArredondOy 
1  Painey  410 ;  Ketchum  ▼.  Farmeri  Loan  da  Truet  Co.y  4 
McLean^  1;  Coal  Company  v.  Blatchfordy  11  WdU.y  172; 
Northern  Ind,  JR.  JR.  Co  v.  JMich.  Cent  B.  B.  Co.y  15  Bow.y 
233;  Earn  v.  Lockharty  17  WaU.y  670.)  The  Act  of  1872 
does  not  prevent  this  result  It  authorizes,  in  certain  cases, 
the  bringing  in  of  parties  defendant  not  found  within  the  Dis- 
trict. It  prescribes  a  substitute  for  service  of  process,  but 
neither  enlarges  nor  affects  the  jurisdiction  of  the  Court  over 
the  action  itself.  If  the  Court  would  not  have  such  jurisdic- 
tion, had  the  defendant  been  found  and  served  within  the  Dis- 
trict, it  cannot  acquire  such  jurisdiction  by  order  published  as 
directed  in  that  Act.  Neither  the  Constitution  nor  the  judici- 
ary Act  of  1789,  as  uniformly  construed  by  the  Federal  Courts, 
give  jurisdiction  of  an  action  where  the  complainant  and  one 
of  the  defendants  are  citizens  of  the  same  State.  Nor  does  any- 
thing in  the  Act  of  1872  warrant  the  suggestion  that  Congress 
intended  anything  more  than  to  furnish  a  means  of  obtaining 
jurisdiction  of  the  person  of  a  defendant  not  found  within  the 
District,  in  actions  whereof  the  Court,  under  the  Constitution 
and  existing  statutes,  would  have  jurisdiction,  if  all  of  the  de- 
voL.  xa. — 16 
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'  fendants  were  personally  served  with  process  within  the  Dis- 
trict, or  voluntarily  appeared.  To  adopt  the  opposite  con- 
struction would  lead  to  the  absurdity,  that,  when  a  defendant 
voluntarily  appeared,  or  was  personally  served  within  the  Dis- 
trict, the  Court  would  have  no  jurisdiction  of  the  action  ;  but 
when,  by  the  mere  accident  of  absence  from  the  District,  the 
defendant  could  be  served  by  order  and  publication,  jurisdic- 
tion would  be  obtained.  I  conclude,  therefore,  that  an  order 
to  bring  in  the  absent  defendant  would  be  of  no  advantage  to 
the  complainant. 

3.  I  notice,  without  enlarging  upon  the  subject,  a  further 
objection,  viz.,  that  tlie  complainant,  having  no  right  or  au. 
thority,  except  such  as  was  conferred  by  an  order  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of 
Wisconsin,  cannot  maintain  this  suit  in  this  District.     The 
opinion  of  the  Supreme  Court  in  Booth  v.  Clark,  {17  Sow., 
822,)  seems  to  me  fully  to  sustain  this  objection.     That  was 
an  action  in  the  Circuit  Court  for  the  District  of  Columbia,  by 
a  receiver  appointed  under  a  creditor's  bill  filed  in  a  Court  of 
equity  of  the  State  of  New  York.    He  was  held  not  entitled 
to  sue.    The  suggestion  of  counsel,  that  the  Circuit  Court  for 
this  District  and  the  Circuit  Court  for  the  Eastern  District  of 
Wisconsin  derive  their  authority  from  the  same  Government 
and  the  same  Federal  laws,  does  not  meet  the  difSculty.    The 
decision  did  not  proceed  upon  the  sole  ground  that  the  juris- 
diction of  New  York  was  foreign  to  that  of  the  Federal  Courts ; 
but  on  the  ground  that  such  a  receiver  could  not  sue  in  another 
territorial  jurisdiction.     The  Circuit  Court  for  this  District 
and  the  Circuit  Court  for  the  Eastern  District  of  Wisconsin 
each  exercises  a  local  and  limited  jurisdiction,  and  I  am  not 
able  to  withdraw  this  case  from  the  operation  of  the  decision 
of  the  Supreme   Court  above  cited.     (See,  on  this  subject, 
JETope  MuPaal  Life  Ins.  Co.  v.  Taylor,  2  Bobertson,  278.) 

To  the  suggestion  of  counsel,  tliat,  by  the  statutes  of 
Wisconsin,  receivers  appointed  on  creditors'  bills  are  vested 
with  full  title,  and  have  full  authority,  to  maintain  suits, 
which  this  Court  ought  to  recognize,  it  must  sufSce  to  say : 
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(1)  ThiB  receiver  was  appointed  under  and  by  virtue  of  the 
general  power  of  Courts  of  equity,  and  with  such  effect  only 
as  is  due  to  the  order  of  the  Court  making  the  appointment. 
Ho  was  not  appointed  under  or  by  virtue  of  any  statute. 

(2)  The  statutes  of  the  State  of  Wisconsin  cannot  enlarge 
or  alter  the  effect  of  an  order  or  decree  of  the  Circuit  Court 
of  the  United  States,  nor  enlarge  or  modify  the  jurisdiction 
of  that  Court  or  its  eflSciency.  {Payne  v.  JSbok^  7  WaU.^ 
425.) 

These  views  render  it  wholly  unnecessary  to  consider  the 
merits  of  this  suit  or  the  various  matters  ably  discussed  on 
the  hearing.  'I  am  constrained  to  conclude  that  the  bill 
should  be  dismissed. 

Edwa/rd  Salomon^  for  the  plaintiff. 
Eoerett  P,  Wheeler^  for  Luddington. 
Joseph  ff.  Choatey  for  Barling  and  Davis. 


The  Goulds  Maiojfaotubing  Company 

vs. 
John  P.  Cowing  and  Others.    In  EQunr. 

Id  a  suit  in  equity  brouf^ht  for  the  infringement  of  letters  patent  granted  to  the 
plaiotiffs,  the  GonldB  Mannfactnring  Company,  aa  assignees  of  William  H. 
Pollard,  the  inventor,  Angnst  8th,  1871,  for  an  "  improvement  in  gas-pnmps," 
the  plaintiffs  had  a  decree  referring  it  to  a  master  to  ascertain  and  report 
their  damages.  He  reported  the-  damages  at  $47  71  per  pump  on  298  pumps. 
The  plaiotiffs  proved  the  expenses  of  making  and  selling  the  pumps,  that  they 
were  prepared  aod  ready  to  fill  the  orders  taken  by  the  defendants,  and  the 
prices  at  which  the  pumps  were  sold  by  the  defendants.    The  master  took, 


244  NORTHERN  DISTRICT  OF  NEW  YORK, 

The  Goulds  MannfAclaring  Company  «.  Cowing. 

as  the  measure  of  damages,  the  difference  between  such  expenses  and  sneh 
prices :  Held,  that  the  rule  was  an  erroneous  one. 

The  invention  was  one  only  of  an  improvement  in  the  pump,  and  not  of  the  en- 
tire pump.  Numerous  parts  of  the  pump  were  in  general  use  prior  to  the 
patent,  and  were  not  claimed  therein,  and  were  free  to  h%  used  by  the  defend- 
ants. The  patented  Inyention  claimed  was  a  special  construction  of  a  side- 
chamber,  whereby  the  same  was  adapted  to  use  with  the  yalve-casinga  bolted 
on  the  outside,  and  the  damages  could  not  exceed  the  profits  upon  such  im- 
provement 

As  the  plaintiffs  failed  to  show  the  profits  or  damages  arising  from  the  use  of 
the  improvement,  the  master  should  have  decided  that  nominal  damages  only 
could  be  recovered. 

(Before  Huht,  J.,  Northern  District  of  New  York,  July  10th,  1874) 

This  suit  Vas  brought  upon  letters  patent  granted  to  the 
plaintiffs,  as  assignees  of  William  H.  Pollard,  the  inventor, 
August  8th,  1871,  for  an  "  improvement  in  gas-pumps."  The 
specification  stated  that  the  improvement  was  one  ^^  in  gas- 
pnmps  for  oil-wells."  It  said :  "  This  improvement  is  ap- 
plicable to  any  ordinary  use  where  a  double-acting  pump  is 
required,  but  it  is  specially  designed  for  drawing  off  the  gas 
from  the  casings  of  oil-wells,  and  conducting  the  same  to  the 
furnace  of  the  engine.  For  this  purpose  it  is  necessary  to 
have  tight  joints  to  the  pump ;  and  the  invention  consists  in 
the  construction  of  the  side-chamber  of  the  cylinder  and  the 
valve-casing,  as  hereinafter  described,  with  this  special  pur- 
pose in  view.  In  the  drawing,  A  represents  the  base  of  the 
pump ;  B,  the  cylinder ;  C,  the  cap  or  top  of  the  pump ;  and 
D,  the  piston.  These  parts,  in  general  arrangement,  are  the 
same  as  those  in  use  in  ordinary  double-acting  pumps.  On 
one  side  of  the  cylinder  is  cast  a  chamber,  E,  extending  from 
top  to  bottom.  This  chamber  is  divided  longitudinally  by  a 
partition,  a,  which  thus  forms  two  longitudinal  passages,  5,  h^ 
which  have  no  direct  communication  with  each  other,  or  with 
the  cylinder.  Lateral  ports,  c,  Cy  are  made  in  the  sides  of 
these  passages,  for  the  connection  of  the  pipes  which  extend 
to  the  well  and  to  the  furnace.  These  passages,  },  ft,  do  not 
open  at  top  and  bottom  into  the  interior  of  the  cylinder,  as 
in  ordinary  double-acting  pumps,  but  open  outward  by  ports 
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dy  dy  and  thus  commnmcate  with  similar  ports,  d%  d\  of  the 
valve-casings,  F,  the  construction  of  which  will  presently  be 
described.  By  this  arrangement  the  passages  J,  J,  are  made 
to  communicate  with  a  valve-casing  bolted  outside  the  pump, 
which  is  a  distinguishing  feature  of  my  invention.  Two  of 
the  valve-casings  F,  F,  are  used,  one  at  the  top  and  one 
at  the  bottom,  and  they  are  simply  bolted  tightly  in 
place  against  the  plane-seats  f^  f^  with  only  a  packing 
between.  Tliese  valve-casings  are  each  cast  in  a  single  piece, 
and,  besides,  the  ports  d\d'^  before  spoken  of,  have  a  central 
port, ^*,  which  communicates  with  the  interior  of  the  cylinder 
by  a  similar  port,  d  •,  formed  in  the  latter.  These  ports  are 
shut  off  from  the  passages  },  &,  and  the  gas  from  the  latter 
can  reach  them  only  by  making  the  circnit  through  the  hoi-  • 
low  valve-casings.  The  valve-casings  are  e4ch  cast  hollow, 
and  provided  with  seats,  g^  g^  on  which  strike  the  valves  A,  A. 
The  ports  d\d'y  which  open  from  the  passages  J,  J,  open  one 
over  and  the  other  under  the  valves  A,  A,  so  as  to  produce  a 
reverse  action,  as  the  piston  goes  up  and  down ;  and  the  open 
spaces  i,  t,  afbove  and  below  said  valves,  re^ectively,  connect 
directly  with  a  central  space,  which  forms  a  continuation  of 
the  central  port  d^.  This  construction  (which  is  clearly  shown 
in  Fig.  2)  consists  simply  of  a  web,  which  is  cast  entire  in 
the  hollow  valve-caeing,  thereby  allowing  the  free  reverse 
action  of  the  valves  without  any  of  the  loose  or  open  joints 
that  occur  where  the  valve-casing  is  made  up  of  several  separ- 
ate and  detached  parts.  In  this  improved  construction  there 
is  but  one  joint  to  each  end  of  the  pump,  and  that  is  at  the 
junction  of  the  valve-casing  with  the  seat  f ;  all  else,  both  of 
the  side-chamber  and  the  valves,  is  inclosed  by  a  solid  con- 
struction ;  and  hence  there  can  be  no  essential  escape  of  the 
volatile  gas  as  it  passes  through.  The  special  construction  of 
the  valve-casings  to  produce  this  result,  I  believe  to  be  new.  ' 
The  stems  of  the  valves  A,  A,  rest  in  screw  sockets,  Z,  Z,  in*  the 
usual  manner.  I  am  aware  that  it  is  common  to  cast  a  side- 
chamber  to  a  double-acting  pump,  to  allow  the  medium  to 
follow  the  action  of  the  plunger.    Such,  in  its  broad  sense,  I 
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do  not  claim.  •  I  claim  only  the  special  construction  of  mj 
chamber,  whereby  the  same  is  adapted  to  use  with  the  valve- 
casings  bolted  npon  the  outside.  In  this  connection  (Jie  pas- 
sages by  by  must  open  outside,  while  in  other  pumps  thej  open 
inside  the  cylinder.  In  the  same  manner  I  do  not  claim, 
broadly,  locating  the  valves  in  a  hollow  casing,  but  only  the 
special  construction  of  the  casing  described,  whereby  the  same 
is  adapted  to  be  bolted  upon  the  outside  x)f  the  gas-chamber, 
thereby  making  but  a  single  joint  at  each  end  of  the  pnmp. 
It  will  be  noticed  that  there  is  not  only  an  alternate  action  of 
each  pair  of  valves  in  a  single  casing,  but  also  a  similar  action 
in  each  pair  situated  in  line  at  the  top  and  bottom,  thus  pro- 
ducing a  compound  action,  which  keeps  up  a  continuous  move- 
ment of  the  gas.  In  a  gas  or  air-pump,  it  is  essential  to  get 
the  full  stroke  of  the  piston,  to  leave  none  of  the  medium  or. 
fluid  at  either  end  at  the  reverse  movement.  What  I  claim, 
as  my  invention,  and  desire  to  secure  by  letters  patent,  is: 
1.  The  chamber  E,  provided  with  the  longitudinal  partition 
a,  forming  distinct  and  separate  passages,  by  by  which  have 
side  ports,  Cy  o,  for  the  attachment  of  the  induction  and  educ- 
tion pipes  and  ports,  dy  dy  at  top  and  bottom,  opening  out- 
ward into  the  valve-casings,  as  herein  described.  2.  The 
duplex  valve-casings  F,  with  the  ports  d'yd'yd\  opening  re- 
spectively to  the  passages  in  the  side-chamber  and  to  the 
cylinder,  and  provided  with  the  seats  ^,  ^,  so  arranged  as  to 
admit  the  gas  or  other  fluid  over  one  valve  and  under  the 
other,  as  herein  described.  3.  The  combination  and  arrange- 
ment with  the  cylinder  B,  of  the  outside  chamber  E,  pro- 
vided with  the  seats  fy  fy  of  the  valve-casings  F,  F,  bolted 
thereon,  in  the  manner  and  for  the  purpose  specified." 

J.  B.  PerhvnSy  for  the  plaintiflB. 
ElisTia  FooUy  for  the  defendants. 

Hunt,  J.    Upon  the  hearing  of  thi&  case  npon  the  merits, 
it  was  adjudged  by  the  Court  that  the  patent  to  the  plain tifiB, 
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dated  August  8th,  1871,  was  a  valid  patent,  and  that  the  de- 
fendants were  infriuging  in  respect  to  all  the  pumps  manufac- 
tured and  sold  by  them  subsequent  to  that  date.  It  was  re- 
ferred to  a  master  to  ascertain  and  report  the  complainants' 
damages.  The  master  reported  that  the  complainants  should 
recover  damages  on  298  pumps  manufactured,  to  the  amount 
of  $4:7  71  per  pump.  To  this  report  the  defendants  filed  ex- 
ceptions, and  the  ca^e  now  comes  before  the  Court  on  Ae 
hearing  of  such  exceptions. 

The  principal  question  arises  upon  the  third  exception, 
and  regards  the  rule  for  the  measure  of  damages  adopted  by 
the  master.  The  complainants  proved  the  expenses  of  mak- 
ipg  and  selling  the  pumps  in  question,  that  they  were  pre- 
pared and  ready  to  fill  the  orders  taken  by  the  defendants, 
and  the  prices  at  which  the  pumps  were  sold  by  the  defendants. 
The  master  found  the  damages  to  be  the  difference  between 
such  expenses  and  such  prices,  and  reported  accordingly. 

If  the  plaintiffs  had  been  the  inventor  and  patentee  of 
pumps,  or  of  double-acting  pumps,  the  argument  would  have 
been  strong  in  favor  of  the  rule  adopted.  But  the  invention 
patented  and  infringed  was  of  an  improvement  upon  pumps 
merely.  Such  was  the  decree,  which  did  not  restrain  the  de- 
tendants  from  making  pumps,  or  even  the  pumps  in  question, 
but  only  certain  devices,  forming  a  part  of  them,  and  which 
devices  the  Court  adjudged  to  be  an  improvement  belonging 
to  the  plaintiffs,  which  had  been  infringed  by  the  defendants. 
The  decree  adjudges  that  the  letters  patent  in  question,  ''  for 
an  improvement  in  gas  pumps,  dated  August  8th,  1871,  and 
more  particularly  set  forth  in  the  complaint,  were  and  are 
valid  in  law,  and  that  the  defendants  infringe  on  the  rights 
secured  thereby ;"  and  the  defendants  are  restrained  '^  from 
making,  using  or  vending  the  device  or  improvement  secured 
thereby.''  In  making  the  report,  his  master  says :  "  While 
admitting,  of  course,  the  doctrine  that,  in  some  cases,  the 
profits  resulting  from  the  mere  improvement  must  be  separ- 
ated from  those  of  the  entire  machine,  and  allowed  to  the 
plaintiff  as  the  sole  measure  of  damages,  I  am  unable  to  see 
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how,  upon  any  correct  principle,  this  separation  can  be  made 
in  the  present  case.  I  have  said,  in  the  opinion  accompany- 
ing this  report,  that,  as  it  appears  to  me,  the  comparison  mnst 
be  made  between  the  machine  as  it  stands,  with .  its  patented 
improvements,  and  what  wonld  be  left  of  the  same  machine 
if  these  improvements  were  taken  away,  and  not  between 
this  machine,  with  its  patented  improvements,  and  any  other 
one  having  the  same  general  character,  not  patented,  and  nsed 
in  the  business,  and  sold  in  the  market.  If  this  criterion  is 
the  correct  one,  and,  for  the  purposes  of  this  decision,  I  hold 
it  to  be  so,  it  is  very  plain  that,  if  the  patented  improvements  on 
this  gas-pump  are  removed,  there  is  nothing  left  which  can  be 
called  a  machine,  and  in  respect  of  which  any  profits  can  be 
predicated.  I  distinctly  hold,  then,  in  order  that  the  question 
may  be  distinctly  presented — although  it  seems  to  me  to  be  a 
matter  of  law,  a  sort  of  construing  the  machine  in  the  same 
way  that  a  Court  construes  a  writing — ^that  the  profits  re- 
sulting from  the  patented  portion  of  this  pump  cannot  be 
separated  from  those  resulting  from  any  other  part  of  it.'* 
In  concluding  his  report,  he  says :  "  In  conclusion,  I  find  and 
report,  that  the  plaintiffs  are  entitled  to  recover,  as  *  damages ' 
sustained  by  them,  by  the  sale  of  the  aforesaid  298  pumps  by 
the  defendants,  as  aforesaid,  at  the  rate  of  $47  71  for  each 
pump  so  sold  by  the  defendants,  that  being  the  whole  profit 
which,  as  appears  from  the  evidence,  the  plaintiffs  would  have 
made  from  the  sale  of  each  entire  pump." 

Pumps  have  been  in  use  since  the  earliest  ages  of  the  world. 
Double-acting  pumps,  like  the  one  in  question,  have  long  been 
in  use.  Double-acting  pumps,  having  cast  a  side  chamber,  to 
'  allow  the  medium  to  follow  the  action  of  the  plunger,  have 
long  been  in  use ;  and,  in  this  patent,  it  is  expressly  stated 
that  this  is  not  claimed  as  an  invention  by  the  plaintiffs.  The 
base,  the  cylinder,  the  top,  the  piston,  are  the  same,  in  gen- 
eral arrangement,  as  are  used  in  ordinary  double-acting 
pumps.  These  things  are  not  claimed  by  the  plaintiffs  to  be 
within  their  improvement.  Their  use  is  free  to  the  defend- 
ants. Only  a  special'  construction  of  the  side  chamber  is 
claimed,  whereby  the  same  is  adapted  to  use  with  the  valve 
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casings  bolted  on  the  outside.  Yalves  must  exist  in  every 
pnmp,  and  they  mnst  open  on  the  outside.  They  are  located 
in  hollow  easings,  but  this  the  inventor,  in  his  patent,  says 
that  he  does  not  claim.  A  valve-box  or  valve-case,  (that  is, 
the  portion  of  the  passages  to  and  from  the  cylinder  that  con-> 
tains  the  valves,  cut  off  from  the  rest,  for  the  convenience  of 
fitting  the  valves,  and  then  bolted  on  again  to  the  outside  of 
the  cylinder,)  is  a  valuable  device,  forming  a  part  of  this  ma- 
chine, but  it  is  not  claimed  to  belong  to  the  plaintiffs,  al- 
though the  specification  is  said  to  have  been  drawn  with  ref- 
erence to  it.  I  do  not  pursue  the  analysis  of  the  patent  so 
carefully  carried  out  by  the  defendants'  counsel,  showing  all 
the  parts  which  were  in  use  before  the  alleged  improvement, 
and  showing  specifically  what  the  patent  claims.  Enough 
has  been  said  to  present  the  main  question  in  the  case,  viz., 
whether  the  patentees  can  recover  the  profits  for  the  manu- 
facture of  the  entire  pump,  or  whether  their  claim  is  limited 
to  the  profits  upon  the  improvement  embraced  within  the 
patent.  The  master  concedes  the  latter  to  be  the  rule  in 
some  cases ;  but,  if  I  understand  his  reasoning,  above  quoted, 
he  takes  this  case  out  of  it  on  a  ground  that,  I  think,  cannot 
be  sustained.  The  comparison  is  to  be  made,  he  says,  *'  be- 
tween the  machine  as  it  stands,  with  its  patented  improve- 
ments," (the  plaintiffs'  improvements,  I  assume,)  ^^  and  what 
would  be  left  of  the  same  machine  if  these  improvements 
were  taken  away,  and  not  between  this  machine,  with  its  pat- 
ented improvements,  and  any  other  one  having  the  same  gen- 
eral character,  not  patented,  and  used  in  the  business,  and  sold 
in  the  market."  The  portion  of  the'pump  in  question  which 
belongs *to  or  is  included  in  the  improvement  of  the  plaintiffs 
is  very  small,  and  a  machine  constructed  upon  other  known 
principles  and  devices  applicable  to  pumps,  omitting  the 
plaintiffs'  improvement,  would  include  nearly  everything  use- 
ful that  is  to  be  found  in  the  present  machine,  A  different 
view  of  this  matter  of  fact  is  the  basis  of  the  master's  opin- 
ion. I  judge  that  the  master  holds  the  plaintiffs'  improve- 
ment to  be  more  extensive  than  it  is. 
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The  proposition  is  simply  this :  The  patentee  takes  the 
well-known  portions  of  a  pnmp  used  in  pumping  gas-oil,  with 
passages,  valves,  piston,  chambers,  openings,  &c.,  as  ordina- 
rily made  and  used,  and  adds  a  chamber  of  an  important  con- 
struction, as  it  is  alleged^  and  a  combination  with  certain  other 
parts  described.  !Now,  if  this  addition  is  not  a  new  and  use- 
ful improvement,  no  damages  can  be  claimed  for  its  use.  If  it 
is  such  an  improvement,  the  improvement,  in  its  nature  and 
by  law,  is  and  must  be  capable  of  being  described  and  pointed 
out,  and  must  be  described  and  pointed  out.  Every  skilful 
mechanic  must  be  able  to  learn,  from  the  patent  itself,  pre- 
cisely what  the  monopoly  covers.  {Act  of  July  Sih^  1870,  §  26, 
16  U.  S,  Stat,  at  Large^  201.)  If  this  alleged  improvement 
is  so  confounded  with  portions  of  the  machine  which  are  the 
subjects  of  other  patents,  or  which,  from  long  continued  use, 
are  open  to  the  public,  that  it  cannot  be  separated  from  them, 
or  if,  when  so  separated,  it  has  no  value,  it  is  not  a  patentable 
invention,  and  no  damages  are  due  for  its  use.  The  decree  in 
this  case  has  adjudged  the  patent  to  be  valid.  In  its  nature, 
therefore,  it  is,  and  must  be,  capable  of  separation  and  dis- 
tinction from  other  portions  of  the  machine.  The  ruling  of 
the  master,  that  the  profits  arising  from  the  improvement  of 
the  plaintiffs  cannot  be  separated  from  the  profits  of  the  ma- 
chine generally,  seems  to  be  based  upon. the  idea  that  the  im- 
provement of  the  plaintiffs  is  all  that  is  valuable  in  the  ma- 
chine. I  cannot  but  consider  this  a  great  mistake,  as  I  have 
already  shown. 

I  understand  the  rule  to  be  settled,  that,  when  the  patent 
is  for  an  improvement  upon  a  machine,  the  damages  for  the 
infringement  of  such  patent  are  confined  to  the  profits  made 
by  the  use  of  the  improvement  only,  and  not  by  the  manu- 
facture of  the  whole  instrument.  What  profit  or  advantage 
did  the  defendants  obtain  by  the  use  of  the  plaintiffs'  improve- 
ment? What  advantage  did  they  have  that  they  would  not 
have  had,  if  they  had  built  their  machines  without  the  im- 
provement? In  Philp  V.  Nock^  (17  WaU.y  460,)  although 
the  case  did  not,  perhaps,  require  an  adjudication  of  the 
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point,  the  rule  is  thus  laid  down,  by  Swayne,  J. :  "  Where 
the  infringement  is  confined  to  a  part  of  the  thing  sold,  the 
recovery  must  be  limited  accordingly,  It  cannot  be  as  if  the 
entire  thing  were  covered  by  the  patent ;  or,  where  that  is 
the  case,  as  if  the  infringement  were  as  large  as  the  monopoly. 
*  *  The  plaintiff  must  show  his  damages  by  evidence. 
They  must  not  be  left  to  conjecture  by  the  jury.'^  In 
Mowry  v.  Whitneyj  (14  WaU.^  620,  649,)  the  precise  point  be- 
fore us  was  in  question.  The  defendant  was  charged  by  the 
master  with  $91,000,  as  the  profits  arising  from  the  use  of 
the  plaintiff's  patent,  in  manufacturing  car  wheels,  which 
was  the  profit  obtained  from  the  manufacture  of  the  entire 
wheel.  In  delivering  the  opinion  of  the  Court,  Strong,  J., 
says :  "  It  is  clear,  that  Whitney  is  not  entitled  to  recover 
more  than  the  profits  actually  made  in  consequence  of  the  use 
of  his  process  in  the  manufacture  of  the  19,819  wheels.  It 
is  the  additional  advantage  the  defendant  derived  from  the 
process — ^advantage  beyond  what  he  had  without  it — ^for 
which  he  must  account ;  *  *  but  the  master  charged  the 
profit  obtained  from  the  entire  wheel,  instead  of  that  result- 
ing from  the  use  of  Whitney's  invention  in  a  part  of  the 
manufacture.  •  *  *  It  is  as  true  of  a  process  invented 
as  an  improvement  in  a  manufacture,  as  it  is  of  an  improve- 
ment in  a  machine,  that  an  infringer  is  not  liable  to  the  ex- 
tent of  his  entire  profits  in  the  manufacture.  The  question 
is,  what  advantage  did  the  defendant  derive  from  using  the 
complainant's  invention,  over  what  he  had  in  using  other 
processes  then  open  to  the  public  and  adequate  to  enable  him 
to  obtain  an  equally  beneficial  result.  The  fruits  of  that  ad- 
vantage are  his  profits.  They  are  all  the  benefits  he  derived 
from  the  existence  of  the  Whitney  invention." 

The  burden  of  proof  rested  upon  the  complainants.  The 
damages  to  the  plaintiffs,  or  the  profits  to  the  defendants, 
(they  are  the  same  thing,)  must  be  proved  like  the  other 
points  in  the  case.  For  all  the  profits  or  advantages  with 
which  they  have  been  charged,  (except  that  precise  advantage 
derived  from  using  the  plaintiffs'  improvement,)  the  defend- 
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ants  may  still  be  liable  to  other  inventors,  or  they  may  have 
already  paid  for  them  to  those  inventors.  Upon  no  principle 
can  the  plaintiffs  assume  that  they  belong  to  themselves,  and 
call  upon  the  defendants  to  disprove  this  assumption.  It  is 
not  necessary' further  to  examine  the  cases  on  this  point. 
The  Supreme  Court  have  decided  it  explicitly,  and,  if  there 
are  cases  found  to  the  contrary,  they  must  be  considered  as 
overruled.  The  master  should  have  decided  that,  as  the 
plaintiffs  had  failed  to  show  the  profits  or  damages  arising 
from  the  use  of  the  improvement,  nominal  damages  only 
could  be  recovered. 

The  third  exception  is  allowed,  and,  as  it  goes  to  the  basis 
of  the  entire  recovery,  it  is  not  necessary  to  consider  the  other 
exceptions  in  the  case. 


In  re  Edwabd  Buet  and  Thomaj9  Townb,  Bankrupts. 

B.  mado  a  written  contract  with  the  agent  of  the  State  Prison  at  Anbarn,  in 
New  York,  for  the  serTices  of  a  certain  number  of  oonyicts.  The  contract 
contained  a  prdviaion,  that  any  debt  which  might  become  dne  from  B.  upon 
the  coo  tract,  should  be  a  lien  in  favor  of  the  State  upon  the  machinery  and 
tools  used  and  owned  by  B.  in  operating  such  contract  upon  the  prison  prem- 
ises ;  that  such  lieu  should  commence  with  the  contract,  and  should  continue 
during  the  existence  of  the  contract,  and  until  the  debt  should  be  satisfied  or 
cancelled ;  and  that  it  should  be  lawful  for  the  agent  of  the  prison,  whenevtr 
any  sum  should  be  due  from  B.,  to  proceed  to  satisfy  such  lien  by  a  sale  of 
the  property  affected  by  such  lien,  in  the  same  manner  as  by  a  sale  upon  a 
chattel  mortgage.  B.  was  adjudged  a  bankrupt,  owing,  when  the  petition  in 
bankruptcy  was  filed,  a  debt  to  the  agent,  for  the  services  of  convicts  under 
the  contract.  The  agent  claimed  a  lien  on  the  machinery  and  tools  of  B.,  to 
satisfy  such  debt,  and  seized  them  and  advertised  them  for  sale.  The  fore- 
going provision  in  the  contract  was  inserted  in  it  in  pursuance  of  a  provision 
of  a  statute  law  of  New  York,  which  required  such  a  provision  to  be  inserted 
in  every  such  contr<ict,  and  which  declared  that  a  lien  should  thereupon  com- 
mence and  should  continue  until  the  debt  should  be  satisfied:  Hdd,  thai  the 
claim  of  the  agent  to  such  lien  was  valid. 

The  Legislature  of  New  York  had  full  power  to  declare  what  should  constitute 
a  lien. 
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The  statute  provided  that  the  coutract  should  contun  a  clause,  requiring  the 
contractor  to  deposit  a  certain  sum  of  money,  and  that  no  contract  should 
be  Tslid  unless  such  deposit  should  be  made :  Held,  that  the  contractor  could 
not,  by  reason  of  his  £^nre  to  make  such  deposit,  insist  that  the  contract 
inralid. 


(Before  Hdht,  J.,  Northern  District  of  New  York,  July  10th,  1874.) 

Hunt,  J.    The  qneetion  whether  the  contract  of  August 
let,  1871,  seenree  to  the  State  a  lien  upon  the  machinery  and 
tools  of  the  bankrupts,  is  the  only  important  question  in  the 
case. .   Burt  &  Towne  were  manufacturers  of  doors,  blinds, 
sashes,  and  similar  articles.    They  entered  into  a  contract 
with  the  agent  of  the  State  Prison  at  Auburn,  for  the  labor 
and  services  of  a  certain  number  of  convicts,  whose  services 
were  to  be  used  in  a  room  of  the  prison  to  be  provided  by 
the  agent.    Among  other  provisions,  the  contract  contained 
the  following,  viz. :  "  10th.  Any  debt  which  may  be  due  or 
become  due  from  any  contractor  upon  his  contract,  shall  be  a 
lien  in  favor  of  the  State  upon  the  machinery  and  tools  used 
and  owned  by  such  contractor  in  operating  such  contract 
upon  the  prison  premises.    Such  lien  shall  commence  with 
the  contract,  and  shall  continue  during  the  existence  of  the 
contract,  and  until  the  claim  or  debt  shall  be  satisfied  or  can- 
celled, and  it  shall  be  lawful  for  the  agent  and  warden  of  the 
prison,  under  the  direction  of  the  inspectors,  or  a  majority  of 
them,  whenever  any  sum  shall  be  due  from  a  contractor,  to 
proceed  to  satisfy  such  lien  by  a  sale  of  the  property  affected 
by  such  lien,  in  the  same  manner  as  .by  a  sale  upon  a  chattel 
^mortgage."    The  contractors  filed  their  petition,  and,  on  the 
15th  of  July,  1873,  were  adjudged  bankrupts.    At  the  time 
of  filing  their  petition  they  were  indebted  to  the  agent  for 
the  labor  and  services  of  convicts  under  this  contract,  in  the 
sum  of  $5,128  47.    The  agent  seized  the  machinery  and  tools 
of  the  contractors,  under  the  authority  of  section  ten,  above 
cited,  and.advertised  them  for  sale  to  satisfy  this  debt.    The 
register  held  that  the  elai.m  of  the  agent  was  valid.    Upon 
appeal  to  the  District  Oourt,  this  holding  was  affirmed,  and 
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the  assignee  in  bankruptcy  appeals  from  that  decision  to  this 
Court. 

The  statute  of  the  State  of  New  York  {Laws  of  1863, 
ch.  465,  p.  803,  §  1)  enacts  as  follows :  "  In  all  contracts 
which  may  hereafter  be  let  or  awarded  for  convict  labor  at 
any  prison,  a  clause  shall  be  inserted,  that  any  debt  which 
may  be  or  become  due  from  any  contractor  upon  such  con- 
tract, shall  be  a  lien  in  favor  of  the  prison,  upon  the  machin- 
ery and  tools  used  or  owned  by  such  contractor  in  operating 
such  contract  upon  the  prison  premises ;  and  such  lien  shall 
thereupon  commence  with  such  contract,  and  shall  continue 
during  the  existence  of  the  contract,  and  until  the  claim  or 
debt  shall  be  satisfied  or  cancelled."  The  assignee,  who  is  the 
appellant  here,  objects  to  the  decision  of  the  District  Court, 
on  the  grounds :  1st.  That  the  statute  of  1863  does  not,  of  it- 
self, create  a  lien,  that  the  alleged  lien  is  not  a  chattel  mort- 
gage, as  it  does  not,  in  words,  transfer  any  title,  and,  if  a 
mortgage,  it  is  void  for  want  of  filing,  and  that  it  is  not  a 
pledge,  as  needing  the  essential  element  of  delivery;  2.  That 
*  the  contract  is  void  for  the  reason  that  no  deposit  of  money 
was  made,  as  required  by  the  Act  of  1863. 

1.  In  the  case  of  ordinary  contracts,  the  suggestions  made 
under  the  first  point  would  be  entitled  to  grave  considera- 
tion. A  professed  transfer  of  title,  or  a  formal  incumbrance 
upon  thfe  subject,  is  the  ordinary  and,  perhaps,  the  necessary 
mode  of  creating  a  chattel  mortgage.  In  the  case  of  ordinary 
mortgages  it  is  clear,  also,  that,  as  against  creditors,  a  filing 
and  a  refiling  of  the  mortgage  is  necessary.  So,  it  is  the 
general  rule,  that  delivery  is  essential  to  the  validity  of  a 
pledge;  and  the  argument  is,  at  least,  a  fair  one,  that  the 
agent  never  had  possession  of  this  property.  {McCaffrey  v. 
Wooden^  62  JBarh.y  316.)  The  answer  to  the  argument  I 
conceive  to  be  this — ^that  the  legislative  power  is  competent 
to  alter  and  modify  the  rules  referred  to.  It  may  say  what 
particular  words  shall  be  sufficient  to  create  a  chattel  mort- 
gage, or,  that  no  words  of  transfer  shall  be  required,  or  that, 
in  particular  cases,  no  filing  shall  be  necessary,  or  that  de- 
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livery  shall  not  be  reqnisite  to  the  validity  of  a  pledge.  The 
legislature  has  fall  power  to  declare  what  shall  constitute  a 
lien,  and,  if  no  constitutional  principle  is  violated,  its  declfira- 
tion  is  conclusive. 

In  the  1st  section  of  the  Act  of  1863,  the  legislature  has 
declared,  emphatically,  that  what  was  done  in  this  case 
created  a  lien  upon  the  tools  and  machinery  in  question, 
which  should  continue  until  the  satisfaction  of  the  debt.  If 
there  shall  be  inserted  in  a  contract  for  convict  labor  a  clause, 
that  any  debt  which  may  become  due  from  the  contractor 
shall  be  a  lien  upon  the  tools  and  machinery  used  by  such 
contractor  in  operating  the  contract,  such  lien  shall  thereupon 
commence,  and  shall  continue  until  the  debt  be  paid.  ^'  Such 
lien  shall  thereupon  commence,"  i.  «.,  the  lien  described,  "  in 
favor  of  the  prison,  upon  the  machinery  and  tools  used  in 
operating  such  contract."  It  shall  commence  "  thereupon," 
or  as  soon  as,  or  upon,  the  insertion  of  that  clause  in  the  con- 
tract. The  lien  then  comes  into  existence,  and  continues  un- 
til the  debt  is  paid.  It  is  a  statutory  lien,  created  by  express 
statute,  for  the  benefit  of  the  State.  Mechanics^  liens  are  au- 
thorized by  statute,  and  in  various  forms  and  under  different 
circumstances.  The  lien  of  an  execution,  when  it  shall  com- 
mence, when  end,  what  shall  or  shall  not  release  it,  is  the 
subject  of  statutory  regulation.  The  same  is  true  of  the  lien 
of  a  judgment.  In  this  case,  the  lien  exists  because  the  stat- 
ute gives  it,  and  as  the  statute  creates  it.  Nothing  other  or 
further  than  the  existence  of  the  requisites  of  the  statute  is 
necessary  to  bring  the  lien  into  existence,  or  to  continue  its 
existence  until  the  debt  is  paid. 

2.  Nor  is  there  force  in  the  objection,  that  the  contract 
is  void  because  no  deposit  was  made  by  the  contractor,  when 
the  contract  was  entered  into.  The  statute  provides,  that  a 
clause  shall  be  inserted  in  the  contract,  requiring  the  con- 
tractor to  deposit  .with  the  comptroller  a  sum  of  money  not 
less  than  $500,  nor  more  than  $2,000,  as  the  inspector  may 
determine,  "  and  no  contract  shall  be  valid  until  such  deposit 
shall  be  made."    This  is  a  provision  for  the  benefit  of  the 
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State,  and  in  which  the  contractor  can  claim  no  beneficial 
interest.  He  cannot  insist  upon  the  validity  of  a  contract 
until  he  performs  this  requirement.  But  his  neglect  and 
failure  cannot  be  claimed  by  himself  for  his  own  benefit. 
The  State  may  say,  "  you  have  not  performed  what  the  law 
requires,  and  we  annul  the  contract ;"  but  the  contractor  is 
not  thus  at  liberty  to  take  advantage  of  his  own  neglect. 
There  are  numerous  provisions  of  the  statute  containing  sim- 
ilar language,  as,  that  the  conveyance  shall  be  "absolutely 
void,"  or  the  contract  shall  be  "utterly  void;"  but  it  has 
never  been  held  that  the  party  in  a  case,  when  he  was  in 
default,  could  urge  his  own  default  as  a  ground  of  the  invalid- 
ity of  the  contract,  and  in  his  own  favor. 

The  order  of  the  District  Court,  aflSrming  the  order  of  the 
register,  must  be  affirmed. 

Charles  F,  Durstan  and  John  T.  Pingree^  for  the  as- 
signee. 

William  E,  Sughitt^  for  the  creditor. 


John  S.  Beboheb,  Assignee  in  Bankbttftgy  of  Abraham 

B.    Clark 

Isabella  Clark  and  others.    In  Equttt. 

A  voluntary  conTeyance  of  real  estate  by  the  owner  to  his  wife,  by  means  of.  a 
deed  from  him  to  a  third  person,  and  of  a  deed  from  the  latter  to  the  wife, 
held  void,  as  having  been  made  in  fraud  of  the  creditors  of  the  husband. 

The  circumstaDbe,  that  the  deeds  were  not  recorded  uAtil  more  than  18  months 
after  they  were  made,  and  were  then  recorded  the  day  before  the  failure  in 
business  of  the  firm  of  which  the  husband  was  a  member,  having  been  for 
sometime  previously  in  his  possesuon,  commented  on,  as  a  badge  of  fraud. 
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It  Is  not  neoefiflftiy  that  the  wife  shoald  have  known  of  the  fraudnlent  intent  of 
the  huaband,  to  make  void  a  Tolnntary  conveyance  to  her,  fraudulent  on  the 
part  of  the  husband,  as  to  creditors. 

The  husband  shown  to  haye  conyeyed,  by  yolnntary  conyeyances,  to  hia 
children,  for  their  benefit,  and  to  his  agent,  for  the  grantor's  benefit,  during 
a  period  commencing  soon  after  the  deed  to  the  ydfe  was  made,  and  ending 
immediately  before  the  &ilure  of  the  firm,  real  estate  worth  $60,000,  as  part 
of  a  scheme  to  set  apart  property  for  himself  and  his  family,  in  fraud  of  his 
creditors. 

The  real  estate  conyeyed  to  the  wife  was  of  the  yalue,  at  the  time,  of 
$182,000,  and  the  husband  retained  in  his  hands,  (excluding  the  $60,000  of 
real  estate  conyeyed  to  his  children  and  his  agent,)  property  of  the  net  yalue. 
of  only  $26,000.  He  was  engaged  in  a  business  which  he  knew  to  be  in  an 
embarrassed  condition,  when  the  deed  to  the  wife  was  made,  he  liyed  in  the» 
city  of  New  York,  he  was  not  in  harmony  with  his  partner,  and  the  real  estate 
conyeyed  to  his  wife  was  his  most  yaluable  property,  and  was  all  he  had  that 
immediately  available  and  unencumbered. 


(Before  Hukt,  J.,  Southern  District  of  New  York,  July  29th,  1874.) ' 

Hunt,  J.  The  plaintiff  ib  the  assignee  in  bankruptcy  of 
the  defendant  Abraham  B.  Clark,  who,  jointly  with  Abraham 
Bininger,  his  partner  in  the  firm  of  A.  Bininger  &  Co.,  waa 
adjudged  bankrupt  in  1869.  The  object  of  the  suit,  as  stated 
in  the  prayer  of  the  bill,  is  to  obtain  a  decree  declaring  certain 
conveyances,  one  made  by  the  bankrupt  to  Thomas  D.  James^ 
and  the  other  (of  the  same  property)  by  Thomas  D.  James 
and  wife  to  the  defendant  Isabella  Clark,  void,  and  that  the 
property  conveyed  thereby  vested  in  the  plaintiff,  because 
conveyed  in  fraud  of  creditors.  The  bill  of  complaint  alleges,, 
as  ground  of  impeaching  these  conveyances,  that  the  convey- 
ance to  James  was  voluntary  and  without  any  actual  con- 
sideration, and  made  in  fraud  of  Clark's  creditors,  with  intent 
to  hinder,  delay  and  defraud  such  creditors,  and  that  that 
conveyance  was  kept  secret ;  that  the  conveyance  from  James, 
to  Mrs.  Claik,  although  executed  and  acknowledged  by 
James  on  April  20th,  1868,  was  not  actually  delivered  to. 
Isabella  Clark,  and  that  that  conveyance  was  kept  secret,  and 
wae  made  in  pursuance  of  the  same  secret  trust,  for  the 
benefit  of  Clark,  upon  which  said  first  mentioned  conveyance 
was  made  by  Clark  to  James  ;  and,  also^  that  the  conveyance 

VOL.  XII.— 17 


2o8  SOUTHERN   DT3TRI0T  OF  NEW  YORK, 

Beecher  n.  Clark. 

to  Mrs.  Clark  was  inade  in  pnrsaance  of  said  fiocret  trust,  and 
With  iDtent  to  hinder,  delay  and  defraud  the  creditors  of 
Clark,  and  in  frand  of  all  such  creditors.  A  large  amoant  of 
testimony  lias  been  taken,  and  the  case  now  comes  up  on  a 
final  hearing. 

The  property  in  qiiestiiin  consists  of  four  lots  of  land  on 
Park  Avenue  in  the  city  of  New  York,  which,  with  the  build- 
ings upon  them,  wore,  in  April,  1863,of  the  valneof$l^-;2,000. 
On  the  20th  of  April,  1868,  the  bankrupt,  Clark,  conveyed 
these  premises  to  Thomas  D.  James,  who,  on  the  same  dny, 
with  his  wife,  conveyed  the  same  to  the  defendant  Isabella 
Clark,  wife  of  the  bankrupt.  These  conveyances  were  dated 
and  acknowledged  on  the  day  mentioned,  hut  were  not 
recorded  until  November  3d,  1869,  The  evidence  of  Clark 
is  to  the  effect,  that  the  deeds  were  actually  delivered  to  Mrs. 
Clark,  retained  in  her  posseesiou  for  several  months,  then  by 
her  delivered  to  him  to  be  placed  for  safe  keeping  in  the  safe 
at  the  store  of  the  firm,  and,  on  the  3d  of  November,  the 
day  before  the  suspension  of  the  firm,  delivered  by  him  to 
the  proper  officer  to  be  recorded.  Mr.  Clark  testifies,  that 
he  was  advised  by  Mr.  James,  his  friend  and  connsel,  that  the 
purpose  of  a  record  was  only  to  secure  the  grantee  against 
another  conveyance  by  the  grantor;  that  the  conveyance  was 
equally  valid,  whether  recorded  or  unrecorded  ;  and  that  he 
communicated  to  hie  wife  this  information  from  Mr.  James, 
when  he  delivered  the  deeds  to  her.  No  value  waa  paid  by 
Mr.  James  or  by  Mr.  Clark,  at  the  time  of  delivering  the 
deeds. 

The  plaintiff  alleges,  that  this  transaction  was  frandalent 

in  law  and  in  fact ;  that  it  was  made  with  intent  to  defraud 

creditors ;  that  such  was  its  natural  and  necessary  operation  ; 

e  evidence  shows  an  intent  on  the  part  of  the  bankrupt 

fide  for  his  future  maintenance  out  of  property  wliich 

9   to   his  creditors;   and   that,  the  conveyance   being 

lud  of  creditors,"  the  title  of  the  property  is  "  vested" 

assignee,  under  the  bankrnpt  Act.     In  Sedgioick   v. 

{ante,  .p  163,)  recently  decided  in  this  District,  I  had 
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occasion  to  examine  the  law  on  this  subject,  and  I  shall  not 
repeat  what  was  there  said. 

Two  further  suggestions  as  to  the  law  seem  to  be  appro- 
priate— 1st.  It  is  held  by  the  New  York  Court  of  Appeals, 
in  the  recent  case  ot  Fox  v.  Moyer^  (54  N.  1^.,  125,  131,) 
that  it  is  only  when  one  makes  a  voluntary  conveyance  in 
good  faith,  with  no  intent  to  defraud  creditors,  that  it  will  be 
upheld  by  proof  that,  when  he  made  it,  he  retained  an 
ample  estate  to  pay  all  his  debts.  2d.  I  cannot  assent  to  the 
proposition,  that  it  is  necessary  that  the  grantee  should  have 
known  that  the  intent  of  the  grantor  was  frandalent,  and 
that  she  should  have  been  an  intentional  party  to  the  fraud. 
I  do  not  speak  of  the  case  of  a  bona  fide  purchaser  for  value. 
I  mean  to  say,  that,  if  Clark  knew  that  ho  was  insolvent,  that 
he  was  giving  to  his  wife  that  which  he  knew  was  naeded 
for  the  payment  of  his  debts,  that  he  intended  thereby  to 
secure  to  himself  a  future  provision  and  support  from  property 
*  which  justly  belonged  to  his  creditors,  the  fact  that  his  wife 
received  a  voluntary  conveyance  of  the  same,  in  ignorance  of 
these  facts,  will  not  make  the  conveyance  a  valid  one. 

The  fact  that  the  deed  was  unrecorded  for  more  than  a 
year  and  a  half,  is  important  only  as  an  evidence  of  fraud. 
If  Clark  and  his  wife  supposed  that  the  only  value  of  a  record 
was  to  prevent  the  effect  of  another  deed  by  him,  and  the 
wite  had  confidence  that  he  would  make  no  other  conveyance, 
the  omission  to  record  has  no  significance.  If  the  intent 
was  to  allow  Clark  to  play  fast  or  loose,  as  he  might  find  it 
to  his  interest,  to  own  and  transfer  the  property,  if  that  was 
to  his  advantage,  or,  in  the  event  of  misfortune,  to  have  it 
protected  by  a  concealed  conveyance  to  his  wife,  the  occurrence 
is  much  against  the  honesty  of  the  transaction.  A  former  un. 
recorded  deed  is  referred  to  by  both  sides.  In  that  case,  Clark 
had  made  a  deed  to  his  wife  of  the  Eighth  street  property, 
which  was  never  recorded.  He  treated  the  property  as  his 
own,  and  at  length  sold  it  for  the  nominal  sum  of  $20,OoO, 
taking  in  payment  an  interest  in  a  gold  mine  in  Virginia. 
Was  it  his  purpose  to  treat  the  Park  Avenue  property  in  the 
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same  maoDer  t  A  jury  might  eo  infer  and  might  deem  it  an 
evidence  of  frand,  to  be  considered  with  the  other  circam- 
Btances  of  the  case.  If  the  transaction  were  kept  a  secret,  it 
would  add  to  the  gravity  of  the  snBpicion,  while,  if  well 
known,  the  effect  would  be  lessened  by  sach  knowledge  and 
publicity. 

I  consider  the  conveyance  of  the  Park  Avenne  property  to> 
Mrs.  Clark  as  a  voluntary  conveyance.  The  title  or  claim  of 
Mrs.  Clark  to  the  Eighth  street  property  was  of  a  doubtful 
character,  and  the  property  had  been  sold  by  her  permiseiou. 
Any  equitable  claim  of  Mrs.  Qark  for  its  value,  was  or  ia 
upon  the  property  received  in  exchange  for  it,  and  not  in  the 
nature  of  a  claim  on  the  Park  Avenue  estate. 

The  building  of  the  Park  Avenue  house  was  begun  in 
1865,  and  the  house  was  completed  and  occupied  in  1S58. 
Everything  remained  in  statu  quo  for  ten  years  after  its  com- 
pletion and  occupation,  and  it  was  not  until  the  occurrence  of 
some  disagreeable  transactions  between  Mr,  Bininger  and  Mrs. 
Fisher,  related  to  Mrs.  Clark  by  Mrs.  Fisher,  that  she  called 
upon  her  husband  to  fulfil  liia  promise  to  convey  the  property 
to  her.  She  did  not  require  a  conveyance  in  satisfaction  of  a 
debt  due  to  her  from  her  husband,  or  as  an  equivalent  for  the 
Eighth  street  property ,_  or  as  a  legal  right,  but  to  avoid,  in  the 
event  of  his  death,  the  disagreeable  circumstances  that  had 
happened  to  Mrs.  Fisher  upon  the  death  of  herbusband.  This 
is  BO  stated  by  Mr.  Clark  himself.  If  Mr.  Clark  was  indebted 
to  his  wife  for  money  received  belonging  to  her,  the  debt  re- 
mained, after  this  conveyance,  as  it  was  before.  G-eneral  dec- 
larations by  Mr.  or  Mrs.  Clark  of  what  was  intended  or  ex- 
— '--'  to  be  done  are  of  little  value.  Her  title  rests  upon 
ds  of  April,  1863,  and  I  think  they  were  purely  volun- 

:  pecuniary  condition  of  Mr,  Clark  on  the  20tb  of 
ISCS,  when  the  deeds  were  executed,  is  the  first  point 
msidered.  The  plaintiff  insists  that  his  individual  con- 
)n  that  day  was  as  follows — that  ho  owed  (1)  on  his 
itreet  property,  $4,000 ;  (2)  that  he  was  under  a  lia- 
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bility  to  or  for  the  Texas  and  Wisconsin  Improvement  Com- 
pany, to  $30,000 ;  (3)  that  he  had  received  under  the  will  of 
Agnes  Clark,  and  which  belonged  to  Mary  Avery,  np  to 
Augnst  11th,  1869,  and  which  was  unpaid,  $13,000 ;  (4)  that, 
under  the  same  will,  and  to  the  same  date,  he  owed  to  Eichard 
Clark,  or  his  children,  $14,326  69;  (5)  a  jadgment  in  favor 
of  Mrs.  Avery,  on  which  was  due  $688  75  ;  (6)  a  judgment  in 
favor  of  Bamum,  due,  $283  ;  (7)  debt  to  Mrs.  Mapes,  $200 ; 
(8)  the  Damon  note,  $2,800 ;  (9)  that  he  had  received,  as 
rent,  from  the  Chatham  street  property,  No.  194,  more  than 
he  had  paid,  $22,000,  and  No.  196,  $15,000,  of  which  two- 
thirds  belonged  to  parties  other  than  himself ;  (10)  that,  in 
1861,  he  mortgaged  his  interest  in  the  firm  of  Bininger  &.Cp. 
to  A.  Bininger,  for  $45,000,  that  such  amount  had  not  been 
reduced  by  profits,  and  that  he  remained  liable  therefor,  as  a 
•debt. 

I  am  not  certain  that  the  last  item,  of  $45,000,  is  insisted 
by  the  plaintiff  to  be  a  debt  owing  by  Mr.  Clark.  An  exam- 
ination of  the  papers  on  which  the  point  arises,  satisfies  me 
that  the  result  of  that  transaction  was  simply  this :  Clark  had 
Tised  the  notes  of  the  firm,  to  $45^000,  for  his  private  pur- 
poses, which  tlie  firm  then,  or  at  maturity,  paid.  To  right 
the  wrong,  as  far  as  it  would  go,  Clark  sold  and  transferred 
to  Bininger  all  his  interest  in  certain  real  estate  on  Liberty 
and  Thames  streets,  as  well  as  in  the  firm  business,  substan- 
tially went  out  of  the  firm,  and  became  a  clerk,  at  $6,000  a 
year,  the  firm  ostensibly  remaining  without  change.  This 
arrangement  was  to  continue  for  five  years.  At  the  end  of 
each  year  the  net  profits  were  to  be  ascertained,  and,  after 
allowing  Mr.  Bininger  $7,000  a  year,  for  interest  on  his 
capital,  the  residue  was  to  be  equally  divided  between  Bininger 
and  Clark.  By  a  separate  paper,  Bininger  bound  himself,  upon 
payment  of  the  sum  of  $45,000,  to  retransfer  to  Clark  his  in- . 
terest  in  the  firm.  The  numerous  provisions  by  which  Clark's 
position  was  reduced  to  that  of  a  clerkship,  it  is  not  necessary 
to  detail.  Mr.  Bininger  testifies,  that,  under  this  contract,  no 
profits  ever  became  due  to  Mr.  Clark.  This  transaction  does  not 
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create  a  debt.  It  is  rather  a  payment  or  compromiee  of  an 
existing  debt,  by  the  sale  of  all  his  interest  in  four  pieces  of 
real  estate  in  the  city  of  New  York,  on  Liberty  and  Thames 
streets,  and  in  the  capital  stock  of  the  firm,  by  one  partner  to 
bis  associate.  If  Clark  owed  the  firm  $45,000  for  the  cause 
mentioned,  he  did  not  owe  that  sum  to  Bininger.  He  waa 
himself  an  equal  partner,  and  one-half  of  the  debt  was  due  to 
himself,  as  such  partner.  If,  again,  he  was  bound  to  pay  Bin- 
inger $45,000,  and  re-enter  the  firm,  while  he  would  be 
charged  with  the  sum  paid,  he  would  be  entitled  to  a  credit 
for  the  value  of  the  firm  interest,  to  be  returned  to  him. 
What  this  value  between  1861  and  1867  would  be,  does  not 
appear.  This  item  of  $45,000  cannot,  I  think,  be  properly 
set  down  in  the  account  as  a  debt  owing  by  Clark  in  April^ 
1868. 

The  accounts  against  Avery,  Addoms  and  Clark  result 
in  this,  that  Clark  was  indebted,  in  April,  1868,  to  Mrs.  Avery 
in  about  $13,000,  subsequently  reduced  to  $10,261,  and  ta 
the'  Addoms  family  in  $4,364  22,  the  share  of  Mortimer  hav- 
ing been  paid  in  the  summer  of  1869,  and  to  Richard  M.^ 
Clark,  or  his  family,  in  the  sum  of  $14,266  74. 

The  Wisconsin  Improvement  debts,  of  $30,000,  for  which 
Clark  had  been  responsible,  had  been  paid  before  April,  1868,. 
by  the  sureties  for  the  company,  Clark  among  them.  AH 
that  remained  of  this  transaction,  at  the  date  mentioned,  was 
in  the  form  of  a  note  to  Samuel  Marsh,  dated  February,  1861, 
amounting,  in  April,  1868,  to  the  sum  of  $1,584  28.  There 
is  a  good  deal  of  doubt  about  Clark's  liability  for  this  sum. 
There  was  also  due  on  Mrs.  Avery's  judgment,  $688  75,  and 
on  Barnum's  judgment,  $283. 

The  9th  item,  of  rents  received  from  194  and  196  Chat- 
ham street,  is  not  correct,  if  intended  to  establish  a  separate 
debt.  These  items  are  properly  to  be  considered  as  a  part  of 
the  current  accounts,  at  the  date  mentioned,  and  it  may  be 
said  that  the  accounts  show  the  result  claimed.  They  are, 
however,  but  a  part  of  the  accounts  between  Mr.  Clark  and 
the  representatives  of  his  brother  Eichard  and  Mrs.  Avery- 
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TJpoQ  a  settlement  of  all  the  accoiiDts  of  Mr.  Clark,  including 
the  rents  of  Chatliani  street,  referred  to,  the  balance  against 
Mr.  Clark,  in  favor  of  each  of  these  parties,  is  as  given  under 
the  heads  3,  4,  and  5,  above  set  forth.  Charging  Mr.  Clark 
with  the  amoant  of  those  several  items,  as  must  be  done,  no 
other  or  further  chiim  arising  out  of  the  estate  of  his  mother 
can  properly  be  made. 

The  items  above  mentioned,  of  3,  4,  6,  6,  7,  and  8,  were 
lawful  debts  due  by  Mr.  Clark  at  the  time  of  making  the 
deed  to  his  wife.  His  debts,  at  that  time,  amounted  to 
$31,298  44. 

The  Canal  street  mortgage  I  shall  deduct  from  the  assets> 
when  examining  the  value  of  his  property. 

The  next  inquiry  is — what  individual  property  did  Clark 
possess  at  that  date,  viz.,  April  20th,  1868  2  The  defendant 
insists  that  he  was  at  that  time  abundantly  solvent,  with 
ample  property  (independent  of  that  conveyed  to  his  wife)  to 
pay  all  his  debts  and  leave  a  large  surplus. 

1.  The  first  item  of  property  is  that  of  eight  thousand 
acres  of  land  in  Wisconsin.  The  cash  value  of  these  lands,  if 
required  to  be  turned  at  once  into  money,  it  would  be  diffi- 
cult to  fix.  So  far  as  it  appears,  the  titles  were  perfect,  the 
taxes  were  paid,  and  they  were  free  from  incumbrance.  The 
fair  value  of  these  lands,  as  they  are  ordinarily  sold,  and*  as 
established  by  the  witnesses  for  the  plaintiff,  together  with 
about  $3,500  in  contracts  for  lands  already  sold,  stated  by 
Mr.  Clark  at  $11,900,  may  be  taken  at  $60,000. 

2.  The  house  and  lot,  130  Canal  street.  The  value  of  this 
is  proved  by  Mr.  Clark  and  Mr.  Gardner  to  have  been 
$20,000.  It  was  subject  to  the  incumbrance  hereinbefore 
mentioned,  of  $4,000,  and  is  to  be  carried  out  at  $16,000. 

3.  The  one-third  interest  in  Nos.  194  and  196  Chatham 
street,  which,  according  to  Mr.  Clark's  evidence,  rented  for 
$10,000  per  annum  and  repairs,  and  was  worth  $100,000. 
There  is  no  other  evidence  on  the  subject.  Mr.  Clark's  one- 
third  interest  was  of  the  value  of  $33,333.  This  property  is 
subject  to  a  mortgage  of  $13,000,  of  which  one-third  is  to  be 
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-dedncted  from  Mr.  Clark's  interest,  viz.,  $4,333  S3,  leaving  a 
value  of  $29,000,  subject  to  the  dower  interest  of  his  wife. 
I  have  no  means  of  ascertaining  the  value  of  the  dower,  but  take 
it,  by  conjecture,  at  one-sixth  of  the  value,  $4,866  66,  leaving 
Clark's  interest  in  the  property  to  be  the  sum  of  $24,133  34. 

4.  Mr.  Clark  also  testifies,  that  there  were  debts  due  to  him 
individually,  amounting  to  $5,000,  and  that  he  had  $1,000 
cash  in  hand,  making,  for  this  item,  $6,000. 

5  A  stipulation  in  the  case  shows,  that  Mr.  Clark  owned 
Telvet  Company  stock,  of  the  value  nominally  of  $5,000,  but 
sold  for  $725,  and  that  he  was  entitled  to  a  legacy,  under  the 
will  of  his  uncle,  Thomas  L.  Clark,  of  $3,200,  making  an  ag- 
gregate of  $3,925. 

6.  There  appears,  by  the  report  of  the  referee,  made  in 
the  suit  of  Sarah  E.  Clark  against  Abraham  B.  Clark,  to  have 
been  an  overpayment  to  her  of  $1,660  73,  "  irrespective  of 
any  claim  he  might  have  upon  her  for  the  sum  of  $1^327  16, 
advanced  for  edacation  and  clothing  of  the  children  of  Richard 
Clark."  I  .do  not  see  why  this  does  not  establish  a  claim  for 
$1,660  73. 

7.  His  Park  Avenue  property  was,  at  that  time,  worth  the 
aum  of  $132,000. 

The  value  of  the  property  of  Mr.  Clark,  owned  by  him 
individually,  may  be  put  at  the  sum  of  $248,585  73,  the 
aggregate  of  the  details  last  above  set  forth. 

Assuming  the  value  of  Mr.  Clark's  lands  in  Wisconsin  to 
have  been,  as  I  have  stated  it  above,  a  further  question  is 
made  in  relation  to  them.  The  evidence  shows,  that,  by  five 
deeds,  the  first  one  of  which  is  dated  September  24th,  1863, 
and  the  last  November  Ist^  1869,  Mr.  Clark  conveyed  these 
lands  to  his  children  and  to  his  agent ;  that  he  owed  his  children 
but  a  few  hundred  dollars,  and  his  agent  but  a  small  amount ; 
and  that  he  intended  to  give  his  children  the  value  of  the 
lands  in  excess  of  the  debts,  and  intended  that  his  agent,  after 
indemnifying  himself  against  certain  liabilities,  should  hold 
the  lands  conveyed  to  him  for  the  benefit  of  Mr.  Clark.  The 
:first  of  these  conveyances  was  made  within  five  months  after 
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the  coDveyance  to  his  wife,  and  nearly  a  year  before  that 
conveyance  was  recorded,  the  last  one  at  about  the  timQ  of 
the  failure  of  the  firm.  Were  these  conveyances  to  his  wife 
and  to  his  children  and  agent  a  part  of  the  same  scheme  ? 
When  he  conveyed  to  his  wife,  did  he  intend  to  make  the 
other  conveyances  which  he  afterwards  did  make  ?  If  so,  the 
lands  are  not  only  not  to  be  counted  among  his  assets,  but 
the  fact  tends  to  characterize  the  whole  transaction  as  fraud- 
ulent. 

As  I  make  it,  Mr.  Clark  individually  was  indebted,  at  the 
time  in  question,  in  the  sum  of  $31,29S  44,  and  had  property  . 
of  the  value  of  $248,585  73,  leaving  a  balance  in  his  favor  of 
$217,237  29.  If  we  hold  the  Wisconsin  lands  as  not  to  be 
credited  as  a  part  of  his  estate,  deducting  their  value,  as  esti- 
mated, $60,000,  it  leaves  his  estate  $157,287  29.  Of  this  he 
gave  to  his  wife  the  Park  Avenue  property,  of  the  value  of 
$132,000,  retaining  in  value,  tor  himself  $25,287  29. 

We  come,  next,  to  an  examination  into  the  affairs  of  the 
firm  of  A.  Bininger  &  Co.,  of  which  Mr.  Clark  was  a  member. 
What  was  its  condition  on  the  20th  of  April,  1868?  The 
actual  capital  of  the  firm  was  never  large.  Bininger,  C^ark 
&  Fisher  succeeded  Jacob  Bininger  in  1837,  but  it  does 
not  appear  that  either  of  them  put  any  money  into  the 
business,  or  that  they  had  any  money.  The  business  seems 
to  have  been  reasonably  profitable  up  to  1861.  The  events  of 
the  rebellion  are  said  to  have  added  to  the  value  of  their 
goods  on  hand.  At  that  period,  viz.,  1861,  the  firm  became 
embarrassed,  and  a  suspension  was  threatened.  Mr.  Clark 
had  used  $45,000  of  the  notes  of  the  firm  for  his  private 
purposes,  and  then  made  the  transfer  of  his  interest  to  Mr. 
Bininger,  of  which  notice  has  already  been  taken.  The 
eoal  lands  and  gold  mines,  in  which  th^  firm  property  had 
been  invested,  were  not  productive,  but  made  large  drafts 
upon  the  profits  made  by  the  legitimate  business  of  the  firm. 
Mr.  Bininger,  when  in  Europe  for  a  year  and  a  half,  had 
drawn   upon  the  firm  to  the  extent  of  $40,000,  for  private 
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pnrpoBee.    In  November,  1869,  the  difficnlties  culminated  in 
an  open  failure. 

There  is  but  little  direct  evidence  of  the  condition  of  the 
firm  in  April,  1868.  Its  condition  at  the  failure  (November 
4th,  1869)  was  fully  proven,  and  we  must  reach  a  knowledge 
of  its  condition  in  April,  1868,  by  a  comparison  of  the  con- 
dition at  that  time  and  as  it  stood  in  November,  1869.  The 
assets  may  be  thus  stated :  (1)  At  the  time  of  the  suspension 
there  was  cash  actually  on  hand,  $4,735  38.  (2)  The  stock 
of  wines  and  liquors  on  hand  is  put  by  Clark  and  by  Bininger 
,  at  the  value  of  $120,000.  (3)  In  the  same  manner,  the  debts 
due  to  tlie  firm  are  put  at  $35,000  to  $40,000,  say  $35,000. 
(4)  Andrew  Bininger  owed  the  firm,  for  money  borrowed^ 
the  sum  of  $50,000.  I  should  doubt  whether  this  debt  was 
of  any  real  value.  (5)  The  real  estate  in  which  the  firm  car- 
ried on  its  business,  92  and  94  Liberty  street.  I  take  Mr.  Bin- 
inger!s  estimate  of  this  value,  and  the  circumstance  that  the 
property  rents  for  $11,300.  He  puts  it  at  $80,000  to  $100,000, 
say  $90,000,  subject  to  a  mortgage  of  $24,000.  This  gives  a 
net  value  of  $66,000,  of  which  the  firm  owned  two-thirds, 
$44,000.  (6)  Nos.  18  and  20  Thames  street.  This  property 
was  sold  at  auction  for  $14,050,  which  was  Less  than  its  value. 
I  should  judge  it  to  be  worth  about  $20,000,  from  which  is  to 
be  deducted  a  mortgage  of  $4,000,  being  $16,000  in  value. 
Of  this,  two-thirds  was  owned  by  the  firm,  making  $10,666* 
(7)  The  Briarport  estate,  in  West  Virginia,  of  5,0('0  acres  of 
coal  and  timber  lands,  estimated  by  defendants'  counsel  at 
$40,1T0.  This  property  cost  the  firm  from  $65,000  to 
$70,000.  Without  going  into  an  examination  of  the  evidence, 
I  content  myself  with  saying,  that  1  have  read  it  all,  and  that 
I  think  $25,000  is  a  full  allowance  for  the  value  of  this  item 
of  property.  (8)  Tj^e  Vaucluse  mines,  in  Virginia,  with  the 
lands,  farms,  buildings  and  machinery  connected  therewith^ 
put  down  by  the  defendants'  counsel  at  the  sum  of  $25,000. 
I  think  the  full  value  of  this  property,  $12,900,  was  obtained 
upon  the  sale  in  1871.  That  sale  was  to  the  owner  of  adjoin- 
ing property,  and  was  extensively  advertised. 
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Upon  this  statement,  the  assets  of  the  firm,  in  November, 
1867,  stood  thns :  Cash,  j|4:,735  38 ;  stock  on  hand,  $1^:0,000 ; 
debts  due  the  firm,  $35,000 ;  Liberty  street  property,  $44,000  ; 
Thames  street  property,  $1 0,666 ;  Briarport  property,  $25,000 ; 
Vancluse  property,  $12,900— being  a  total  of  $252,301  38. 
The  assets  of  the  firm  were  reduced  by  the  payment  of  $25,000 
on  account  of  Wagstaff,  in  August,  1869.  The  firm  was 
better  off  by  that  amount  in  April,  1868,  than  it  was  in 
November,  1869.  To  the  above  amount  of  assets,  should,, 
therefore,  be  added  $25,000,  to  ascertain  the  condition  of  the 
firm  assets  in  April,  1868,  making  a  result  of  $277,301  38. 
The  actual  results,  in  turning  these  assets  into  the  means  of 
paying  the  debts  of  the  firm,  by  no  means  came  up  to  this 
I  estimate. 

i  As  to  the  debts  and    liabilities  of  the  firm    of    Bin- 

'  inger  &  Co.  in  November,  1869,  the  plaintiff's  counsel,  in  his 

brief,  states  them  at  $220,000.  The  defendants'  counsel 
states  them  at  $216,510  67.  The  difference  is. not  material 
for  the  purposes  of  the  present  suit.  This  indebtedness  con- 
sisted of  notes  of  the  firm,  issued  between  May  4th,  1869,  and  Oc- 
tober 26th  of  the  same  year,  and  maturing  in  November  of  that 
year.  To  meet  it,^he  firm  bad  practically  assets  to  the  amount 
of  $159,735  only,  viz.,  cash,  $4,735 ;  stock  on  hand,  $120,000 ;, 
and  debts  due  to  the  firm,  $35,000,  assuming  such  debts  to  be 
not  only  good,  but  immediately  available.  The  other  prop- 
erty consisted  of  real  estate,  of  which  the  Liberty  street  por- 
tion was  necessary  for  the  transaction  of  its  business,  wa& 
already  subject  to  a  mortgage  of  $24,000,  and  was  in  the 
form  of  an  undivided  interest.  The  Virginia  coal  and  gold 
lands  were  not  in  a  condition  to  afford  any  considerable 
relief  to  the  immediate  necessities  of  the  firm.  The  Thames 
street  property  was  also  mortgaged  and  consisted  of  an  un- 
divided interest.  Nominally,  the  firm  had  a  surplus  of 
$66,125 ;  practically,  it  was  deficient  to  the  extent  of  $56,775. 
The  struggle  for  existence  was  continued  during  the  year 
1868  and  the  most  of  the  year  1869,  but  was  abandoned  on 
the  4th  of  November  of  that  year,  at  which  time  the  failure 
of  the  firm  was  announced. 


i 


268  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Beecher  v.  Clark. 

lu  ascertaining  Mr.  Clark's  condition,  as  one  of  this  firm, 
and  whether  made  rich  or  poor  by  his  connection  with  it,  I 
am  disposed  to  consider  it  an  evenly  balanced  affair.  No  in- 
justice is  done  if  we  say  that  the  firm  was  able  to  take  care  of 
itself,  and  there  leave  it.  The  subsequent  failure  and  unfor- 
tunate winding  up  of  the  firm  will  hardly  warrant  this  con- 
clusion, but  I  am  inclined  here  to  hold,  that  Mr.  Clark  stood 
as  if  not  connected  with  the  firm,  that  is,  neither  benefited 
nor  injured  in  his  pecuniary  position,  by  being  one  of  the 
firm  of  A.  Bininger  &  Co. 

Upon  mature  reflection,  I  am  not  able  to  satisfy  myself 
that  the  motive  of  Mr.  Clark,  in  not  recording  the  deeds  of 
April,  1868,  to  and  from  James,  was  an  honest  one.  The 
idea  of  actual  dishonesty  was,  perhaps,  not  present  to  his 
mind.  He  intended  to  stand  before  the  world,  before  his 
partner,  his  sister,  the  children  of  his  brother  and  his  creditors 
generally,  as  the  owner  of  this  valuable  estate.  At  the  same 
time  he  intended  to  have  it  in  a  shape  in  which  it  would 
enure  to  the  benefit  of  himself  and  his  family,  should  that  re- 
BOTt  become  necessary.  His  family  would  have  called  upon 
him  to  secure  their  debts,  his  general  creditors  would  have 
become  clamorous  for  payment,  had  they  l^iown  the  fact  that 
he  had  conveyed  his  Park  Avenue  property  to  his  wife.  Not 
being  aware  of  it,  they  remained  at  ease,  in  reliance  upon  his 
ownership. 

Neither  am  I  able  to  satisfy  myself  as  to  the  honesty  of 
the  conveyances  of  the  Wisconsin  lands  to  his  children. 
These  conveyances  were  substantially  voluntary,  they  began 
within  a  few  months  of  the  voluntary  deed  to  his  wife,  and 
they  ended  immediately  before  his  open  failure.  The  lands 
had  been  held  by  him  for  many  years,  and  now,  soon  after 
the  deed  to  his  wife,  and  when  the  day  of  failure  was  rapidly 
approaching,  he  voluntarily  conveys  them  to  his  children,  for 
their  benefit,  and  to  his  agent,  for  his,  Clark's,  benefit.  Like 
the  others,  these  deeds  are  left  unrecorded.  The  deeds  to  his 
wife  and  to  his  children  seem  to  me  to  be  parts  of  a  scheme 
to  secure  and  set  apart  property  for  the  benefit  of  himself, 
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which  jnstlj  belonged  to  his  creditors,  and  which  was  neces- 
sary for  tlie  payment  of  their  debts.    Regarding  them  in  this 
view,  no  part  of  the  plan  can  be  upheld.    The  Park  Avenae 
property  forms  a  part  of  the  scheme,  and  it  must  be  deemed 
to  have  been  fraudulently  conveyed. 

I  have  assumed,  upon  the  evidence,  that  the  affairs  of  the 
firm  would  talfe  care  of  themselves,  and  that  Clark  individ- 
ually had  a  surplus  of  property  beyond  his  debts.  That  his 
firm  and  himself  have  gone  into  bankruptcy  shows  that  this 
assumption  was,  probably,  erroneous.  The  endeavor  to  protect 
his  family  by  the  means  adopted,  is  very  strong  evidence  that 
Clark  did  not  believe  this  to  be  true,  and  that  he  wished  to 
shield  those  he  loved  from  results  which  he  clearly  foresaw. 
Living  in  the  city  of  New  York,  subject  to  the  great  expenses 
necessarily  there  incurred,  engaged  in  a  business  which  he 
knew  to  be  in  an  embarrassed  condition,  although  nominally 
possessing  property  sufficient  to  pay  its  debts,  not  in  harmony 
with  his  partner,  he  strips  himself  of  his  most  valuable  prop- 
erty, of  all  that  is  immediately  available  and  unencumbered, 
by  transferring  it  to  his  wife  by  a  concealed  conveyance.  He 
follows  this  by  conveyances  to  his  sons  and  agent,  of  his  re- 
maining unencumbered  property,  by  conveyances  also  con- 
cealed. These  deeds  are  all  voluntary.  They  were  brought 
forth  for  record  only  the  day  before  the  failure  of  the  firm. 
The  result  is,  if  his  views  are  carried  out,  that  Claii's  wife 
holds  an  estate  in  the  city  of  New  York,  worth  $132,000,  for 
which  she  paid  nothing,  and  his  sons  hold  the  Wisconsin  prop- 
erty, which  he  declares  to  be  worth  $70,000,  and  which  I 
estimate  at  $60,000,  for  which  but  a  few  hundred  dollars  are 
paid,  while  his  creditors  are  unprovided  for. 

It  is  with  reluctance  that  I  have  reached  the  conclusion, 
that  the  conveyances  to  Mr.  James  and  Mrs.  Clark,  of  April 
20th,  1868,  are  fraudulent,  but  such  is  my  opinion,  and  1  can 
do  no  otherwise  than  to  hold  accordingly. 


Francis  N,  Bangs^  for  the  plaintiff. 

« 

Luther  li.  Marshy  for  Mrs.  Clark. 
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Gbobge  E.  Kino  v8,  Eobebt  Webnbb.    In  Equity. 

The  reissued  letters  patent,  No.  3,001,  granted  to  Geoi^  E.  King,  June  28d, 
1868,  the  original  patent  having  been  granted  to  him,  aa inventor,  February 
26th.  1867,  for  an  "improyement  in  Anted  puffing,"  are  yoid,  for  want  of 
novelty. 

The  claim  of  such  reissued  letters  patent,  namely,  "  The  within  described  puff- 
ing, as  a  new  article  of  manufacture,  the  same  being  fi  rmed  by  cciukling, 
gathering,  or  irregularly  waving  one  portion  of  the  strip  of  muslin,  or  other 
material,  simultaDeously  with  fluting  it  along  the  edges  of  such  portion,  as  at 
ff,  and  forming  flatteifed  borders  or  portions,  h,  outside  of  the  flutes,  or  be- 
tween two  next  adjacent  rows  of  them,  to  receive  stitching,  substantially  as 
spedfied,"  claims  the  puffing  it  describes  as  a  new  .article  of  manufacture, 
without  reference  to  how  it  is  made,  whether  by  hand,  or  machinery,  or  other- 
wise, and  is  anticipated  by  a  like  puffing  previously  made  on  a  sewing 
machine. 

The  machine  described  in  letters  patent  granted  to  Robert  Werner.  January* 
7th,  1873,  for  an  "improvement  in  crimping  and  fluting  mnchines,"  is  an  in- 
fringement on  reissued  letters  patent,  No.  8,000,  granted  to  George  E.  King, 
June  23d,  1868,  for  an  "improvement  in  fluting  machines."  the  original  letters 
patent  having  been  granted  to  him,  as  inventor,  February  26th,  1867. 

The  claim  of  buch  reissued  letters  patent,  nanaely,  "  The  guide  E,  constructed 
with  one  or  more  curved  or  arched  portions,  o',  in  combination  with  suitable 
fluting  rollers,  substantially  as  herein  set  forth,  for  the  purpose  specified," 
presents,  as  its  main  feature,  a  device  for  pulling  away  the  fabric  before  the 
fluting  rollers  grasp  it  too  firmly,  so  as  to  get  an  increased  width  of  fabric 
opposite  the  pair  of  plain  cones,  such  device  being  an  arched  guide,  the  arch 
of  which  raises  up  the  fabric,  so  that  the  fiibric  rides  over  it  and  is  pulled 
away  from  the  fluted  parts  of  the  rollers.  The  Werner  machine  uses,  in  con- 
nection with  fluting  rollers,  a  detent  or  flnger,  by  which  a  portion  of  the 
fabric  is  held  back,  so  as  to  get  an  increased  width  of  fabric  opposite  a  pair 
of  plun  cones,  the  fabric  being  pressed  between  the  detent  and  a  platform. 
In  both  machines,  the  width  of  the  fabric  passed  between  the  pair  of  plain 
cones  is  greater  than  the  width  of  such  cones,  and,  as  the  fluting  gathers  the 
fabric,  the  portion  of  it  which  passes  between  the  pair  of  plain  cones  ia 
crinkled. 

(Before  Blatohfobd,  J.,  Southern  District  of  New  York,  August  ISth,  1874.)  ' 

Blatchfosd,  J.  This  suit  is  brought  on  two  reissued 
letters  patent,  granted  to  the  plaintiff.  One  is  No.  3,000,  for 
an  "improvement  in  fluting  machines."    The  other  is  No. 
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3,001,  for  an  "  improvement  in  flated  puflSng."  Both  of  them 
are  dated  Jane  23d,  1868,  and  were  issued  on  the  surrender 
of  original  letters  patent  granted  to  the  plaintiff,  as  inventor, 
February  26tb,  1867. 

The  specification  of  No.  3,001  says :  "  My  invention  con- 
sists in  the  productioti,  as  a  new  article  of  manufacture,  of  a 
pniBng  applicable  to  shirt  b9som3,  trimming,  or  other  pur- 
poses of  dress,  in  which  the  completed  article,  prior  to  laun- 
dering or  washing,  is  made  up  of  either  a  single  row,  or  two 
or  more  parallel  series  of  rows,  each  consisting  ot  flattened 
borders,  with  flutes  running  along  their  inner  edges,  and  a 
puffed,  or  gathered,  or  crinkled  surface  or  surfaces  between 
the  flutes."     It  further  says,  that  the  puffing  represented  in 
the  drawing  accompanying  the  patent  consists  of  flattened 
portions,  with  flutes  arranged  along  the  inside  edges  of  such 
flattened  parts  or  borders,  and  with  a  crinkled  or  gathered 
surface  to  the  portions  lying  between  the  flutes,  longitudinal 
rows  of  stitching  being  afterwards,  it  may  be,  passed  through 
the  flattened  borders,  at,  say,  their  edges,  "  to  render  perma- 
nent the  conformation   of  the  puffing,"  and,  if  necessary, 
strips  or  tapes  basted  on  along  such  flattened  parts.    It  fur- 
ther says:  ^'The  mechanism,  where  machinery  is  used  for 
the  purpose,  necessary  to  produce  a  puffing  of>  this  character, 
may  be  varied,  but,  for  the  purpose  of  illustrating  how,  or 
one  way  in  which,  the  same  may  be  done  automatically  or  by 
mechanism,  it  will  suffice  here  to  refer  briefly  to  a  machine 
for  the  purpose,  which  was  secured  to  me  by  letters  patent, 
No.  62,492,  of  the  United  States,  bearing  date  February  26, 
1867,  and  which  is  now  the  subject  of  an  application  for  re- 
issue.    Thus,  the  piece  of  muslin  or  other  fabric  may  be  en- 
tered  through   a  hollow,  inclined  guide,  formed  partly  of 
an  arched  and  partly  of  a  straight  form,  to  or  between  rollers 
and  pressers,  the  rollers  being  made  with  flattened  ends  or 
portions  that  act  in  concert  with  the  pressers,  to  form  the 
flat  portions,  A,  of  the  puffing,  and  with  grooves  or  flntes^  in- 
side of  such  flattened  ends,  to  establish  the  flutes,  ff,  while  the 
intervening  portions  of  the  rollers  opposite  the  arched  por- 
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tioa  or  portions  of  the  guide  are  farther  from  each  other,  and 
simply  serve  to  act  in  a  light  manner  npon  the  curved  sur- 
faces of  the  puffed,  gathered  or  crinkled  portions,  iy  of  the 
material,  as  produced  by  or  through  the  arcl^d  portions  of 
the  guide,  that  give  an  irregular  or  wavy  surface  to  such  por- 
tions, by  reason  of  the  width  of  the  material  passing  out  of  or 
through  the  arched  portions  of  the  guide  being  greater  than 
the  distance  between  the  fluted  portions  of  the  roller.  The 
longitudinal  rows  of  stitching,  «,  in  or  along  the  flattened 
portions,  A,  may  either  be  put  in  by  hand  or  by  any  suitable 
sewing  machine.  A  puffing  is  thus  made,  having  gathered, 
crinkled  or  wavy  portions,  iy  without  having  recourse  to 
laundering  or  washing  to  effect  such  conformation,  thereby 
economizing  labor  and  material,  and  putting  the  article  in  a 
finished  state  on  the  market,  in  that  fresh  condition  which 
washed  goods  are  devoid  of."  The  claim  is  in  these  words : 
"  The  within  described  puffing,  as  a  new  article  of  manufac- 
ture, the  same  being  formed  by  crinkling,  gathering  or  irreg- 
ularly waving  one  portion  of  the  strip  of  muslin,  or  other 
material,  simultaneously  with  fluting  it  along  the  edges  of 
such  portion,  as  at  ffy  and  forming  flattened  borders  or  por- 
tions, A,  outside  of  the  flutes,  or  between  two  next  adjacent 
rows  of  them,  to  receive  stitching,  substantially  as  specified." 
The  article  of  manufacture  claimed,  the  patentee  denominates, 
as  a  whole,  a  "puffing."  As  he  describes  it  in  the  claim,  it 
consists  of  a  crinkled,  gathered  or  irregularly  waved  portion, 
of  a  fluted  portion  along  each  edge  of  such  first-named  por- 
tion, and  of  a  flattened  border  or  portion  outside  of  each 
fluted  portion,  to  receive  stitching,  to  render  permanent  the 
conformation.  The  specification  points  out,  as  features  of  the 
article,  that  it  presents  the  appearance  it  does  without  being 
washed  or  laundered,  and  that  its  gathered,  crinkled  or  wavy 
portion  has  such  conformation  given  to  it  without  having  re- 
course to  laundering  or  washing. 

A  patent  had  been  granted  to  the  plaintiff  on  the  23d  of 
October,  1866,  for  an  "imprevement  in  fluted  puffing  for 
shirt  bosoms,"  in  which  he  claimed,  as  an  article  of  manufac- 
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ture,  what  he  called  a  "  fluted  puflSng,"  made  by  fluting,  by 
mechanism,  and  in  a  regular  manner,  a  strip  of  muslin,  or 
other  material,  throughout  its  length,  and  compressing  and 
flattening  down  the  extremities  of  the  flutes,  to  form  straight 
and  regular  borders  on  either  and  opposite  sides  of  the  flutes, 
and  afterwards  machine  stitching  said  borders  along  and  at 
the  union  of  the  borders  with  the  flutes.  It  is  manifest  that 
this  article,  for  the  space  between  the  flattened  portions,  con- 
siits,  as  made,  and  before  being  washed  or  laundered,  wholly 
of  flutes ;  that,  in  order  to  convert  such  fluted  portion  into  a 
crinkled,  gathered  or  irregularly  waved  portion,  it  is  necessary 
to  launder  or  wash  it ;  and  that  such  conversion  can  be  made 
by  laundering  or  washing  it.  Figure  1  of  the  drawing  repre- 
sents a  face  view  of  the  puffing  "previously  to  its  being 
washed,"  and  represents  it  as  wholly  in  flutes  between  the 
flattened  portions.  Figare  4  of  the  drawing  represents  a  face 
view  of  the  puffing  "  after  having  been  washed,  and  as  sewed 
between  the  plaits  of  a  shirt  bosom,"  and  represents  all  the 
part  that  is  in  view,  which  is  the  part  between  the  flattened 
portions,  as  being  crinkled,  gathered  or  irregularly  waved. 
In  view  of  this  patent  of  i  866,  the  reference,  in  the  specifica- 
tion of  reissue  No.  3,001,  to  the  formation  of  the  crinkled 
portion  of  the  puffing,  without  recourse  to  washing  or  laun- 
dering, becomes  intelligible. 

The  specification  of  No.  3,000  says :  "  This  invention  is 
designed  for  making  puffing  applicable  to  shirt  bosoms,  trim- 
ming, or  other  purposes  of  doess,  in  which  the  article,  as  it 
issues  from  the  machine,  is  (without  having  recourse  to  laun- 
dering) delivered  in  a  complete  form,  either  singly  or  in  two 
or  more  series  or  rows,  composed  of  fiattened  borders,  with 
flutes  running  along  their  inner  edges,  and  pufied  or  crinkled 
surfaces  between  the  flutes.  The  invention,  consists  in  a 
guide  constructed  with  one  or  more  curved  or  arched  por- 
tions, in  combination  with  one  or  more  suitable  fluting  rollers, 
whereby  the  material,  in  passing  through  the  machine,  is 
fluted,  and  contracted  laterally,  as  it  were,  or  drawn  up,^be- 
tween  the  flutes,  to  produce  the  required  crinkled  surface  or 
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surfaces  in  the  puffing."  Two  fluting  rollers,  one  above  the 
other,  are  placed  in  a  frame,  with  their  ends  projecting 
through  large  vertical  slots  formed  in  the  ends  of  the  frame. 
The  lower  roller  is  supported  in  semi-circular  bearings  formed 
in  the  lower  ends  of  the  slots,  and  is  furnished  at  one  end 
with  a  crank.  The  upper  roller  works  in  semi-circular  bear- 
ings formed  in  sliding  blocks  placed  upon  the  ends  thereof, 
and  pressed  down  upon  the  same  by  a  spring,  the  tension  of 
which  may  be  regulated  by  means  of  a  vertical  screw  sitnaHisd 
centrally  in  the  top  of  the  frame.  When  desired,  the  upper 
roller  may  be  held  within  a  given  distance  of  the  lower  roller 
by  vertical  set-screws,  situated  one  at  each  end  of  the  top  of 
the  frame,  and  acting  apon  the  sliding  or  adjustable  bearings. 
The  puffing  is  represented  in  one  of  the  figures  of  the  draw- 
ing, and  is  formed  of  strips  of  any  suitable  fabric,  and  of  a 
width,  when  finished,  nearly,  or  quite,  equal  to  the  length  of 
the  fluting  rollers,  and  is  formed  with  longitudinal  portions, 
which  are  fluted  transversely  to  the  length  of  the  strip ;  also, 
with  portions  outside  of  the  fluted  portions,  in  which  the 
fabric  is  pressed  flat,  and  through  which  longitudinal  rows  of 
stitching  are  formed,  to  render  permanent  the  conformation 
of  the  puffing ;  and,  also,  with  portions  between  the  fluted 
portions,  which  are  intended  to  be  wider  than  the  parts  just 
described,  and  which  are  puffed  or  crinkled  in  such  manner 
as  to  possess  an  irregular  wavy  surface.  In  order  to  form 
these  several  portions  of  the  puffing,  each  of  the  fluting 
rollers  is  formed  with  as  many  annular  or  circumferential 
series  of  grooves  and  flutes  as  there  are  fluted  portions  upon 
the  puffing,  with  as  many  plain,  narrow  annular  faces  as  there 
are  flattened  portions,  and  with  as  niany  plain  and  compara 
tively  broad  portions  as  there  are  puffed  j)ortions  in  the  fin- 
ished puffing,  each  of  the  said  parts  of  the  rollers  being  of  the 
6ame  width  as  that  pQrtion  of  the  completed  puffing  which  it 
is  designed  to  shape,  and  the  plain  and  comparatively  broad 
circumferential  faces  or  portions  being  of  such  diameter  that, 
when  the  two  rollers  are  in  pmper  position,  those  upon  one 
roller  will  be  situated  at  such  distance  from  those  upon  the 
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other,  that  no  considerable  pressure  will  be  exerted  upon  the 
fabric  in  passing  between  them,  and  the  several  series  of 
grooves  and  flutes  upon  one  roller  gearing  into  those  upon 
the  other  roller.  There  are  pressers,  the  rearmost  end  of 
each  one  of  which  is  curved  downward,  and  fitted  upon  the 
upper  rearmost  part  of  each  of  the  plain,  narrow  annular 
faces  of  the  lower  roller,  while  its  forward  end  is  curved  up- 
ward in  contact  with  the  forward  sides  of  the  corresponding 
plain,  narrow  annular  face  upon  the  upper  roller,  the  rearmost 
ends  of  the  pressers  being  pressed  against  the  lower  roller  by 
set-screws  passing  through  a  horizontal  bar  or  brace  secured 
upon  the  rear  of  the  frame.  Fixed  upon  the  forward  side  of 
the  frame,  in  front  of  the  lower  roller,  is  a  horizontal  support- 
ing brace,  which  has  fixed  upon  it  an  inclined  plate,  upon 
which  is  supported  an  inclined  guide,  E,  which  is'  composed 
of  two  pieces  of  sheet  metal,  secured  one  over  the  other,  at 
such  a  distance  apart  as  to  permit  the  passage  of  the  cloth  or 
fabric  between  them,  and  those  parts  of  the  guide  in  front  of 
the  plain  and  comparatively  broad  cylindrical  portions  of  the 
rollers  are  curved  up  or  arched  transversely,  as  shown  at  a'^ 
in  such  manner  that  the  width  of  the  fabric  passed  J>etween 
each  pair  of  such  plain  and  comparatively  broad  portions  will 
be  greater,  if  stretched  out  to  its  lull  extent,  than  the  width 
of  said  pcirtions,  so  that  the  iabric,  by  means  of  its  increased 
width,  will  be  crinkled  or  pnfiTed  in  passing  between  said 
portions.  The  end  of  the  strip  of  fabric  from  which  the  fluted 
pufiSng  is  to  be  formed,  is  passed  into  and  through  the  guide, 
and  between  the  rollers,  and  a  rotary  motion  is  communicated 
to  |be  rollers.  The  fabric  is  drawn  lengthwise  between  the 
rollers,  those  portions  thereof  which  pass  between  the  several 
opposite  series  of  grooves  and  flutes  in  the  two  rollers  being 
fluted,  while  those  portions  thereof  which  pass  between  the 
smooth,  annular  faces  of  the  rollers,  being  formed  into  gathers 
by  the  fluting  of  the  fabric  at  the  sides  or  edges  thereof,  are 
pressed  flat  by  passing  under  the  pressers,  as  the  fabric  is 
drawn  along,  at  the  same  time  that  those  portions  of  the 
fabric  drawn  through  the  curved  or  arched  parts  of  the  guide, 
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being,  if  stretched  to  their  full  extent,  of  a  width  greater  than 
that  of  the  smooth  and  comparatively  broad  cylindrical  por- 
tiond,  and  being  also  gathered  by  the  flating  formed  at  tbeir 
sides  or  edges,  are  caused  to  assume  a  crinkled  or  pnffed 
form,  as  they  are  passed  between  the  said  smooth  and  com- 
paratively broad  portions,  the  distance  between  such  opposite 
portions  being  such  that  no  pressure  is  exerted  upon  the  fabric 
passing  between  them,  beyond  that  required  to  simply  press 
the  convex  surfaces  thereof  downward  to  a  sufficient  degree  to^ 
insure  the  shaping  thereof  into  the  puffed  condition  just 
described.  The  extent  to  which  the  material  will  be  thuB 
contracted  laterally,  as  it  were,  or  drawn  up,  between  the 
flutes,  will  be  governed  by  the  excess  in  length  of  the  arched 
portions  of  the  guide  over  a  straight  line  or  lines  connecting 
such  arched  portions  at  their  base.  By  these  means  the  fluted 
puffing  is  brought  into  the  form  required  in  the  finished 
article,  without  the  necessity  of  washing  the  same  in  order  to* 
bring  the  puffing  into  such  form.  To  complete  the  puffing, 
longitudinal  rows  of  stitching  are  fonqed  in  the  flat  parts  of 
the  puffing,  to  retain  it  in  shape.  The  foregoing  description 
is  found  in  the  specification.  The  claim  is  in  these  words: 
"The  guide  E,  constructed  with  one  or  more  curved  or 
arched  portions,  a\  in  combination  with  suitable  fluting 
rollers,  substantially  as  herein  set  forth,  for  the  purpose 
specified." 

lu  view  of  the  prior  existence  of  the  puffing  called  the 
Pipo  puffing,  it  is  impossible  to  sustain  reissue  No.  3,001. 
The  puffing  claimed  in  that  reissue  is  claimed  as  a  new  arti- 
cle of  manufacture,  without  reference  to  whether  it  be  made 
by  machinely,  or  by  hand,  or  how  otherwise.  Any  prior  article,^ 
which  had,  as  its  characteristic  features,  as  an  article  of  manu- 
facture, the  features  set  forth  in  that  reissue,  as  the  character, 
istic  features  of  the  puffing  claimed  therein,  is  an  anticipa- 
tion of  the  patent.  The  Pipo  puffing  was  made  on  a  sewing^ 
machine,  but  it  was  formed  complete  without  laundering  or 
washing,  and  it  consisted  of  flattened  borders,  with  flutea 
running  along  their  inner  edges,  and  a  puffed,  or  gathered  or 
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crinkled  surface  between  the  flntes,  and  longitudinal  rows  of 
stitching  were  passed  through  the  flattened  borders,  to  render 
permanent  the  conformation.  The  flutes  were  formed  by  the 
process  of  gathering,  and  were  not  as  regular  and  uniform, 
each  flute  with  every  other  flute,  as  where  flutes  are  made  by 
fluting  rollers.  But  this  is  a  question  of  degree,  and  of  ap- 
pearance, and  not  of  conformation. 

The  claim  of  reissue  No.  3,001  speaks  of  forming  the  pufi- 
ing  by  crinkling  one  portion  of  the  strip  "  simultaneously  " 
with  fluting  it  along  the  edges  of  such  portion,  and  forming 
flattened  borders  outside  of  the  flutes.    If  the  word  '^  simul- 
taneously "  be  construed  as  referring  to  the  idea  that,  in  any 
given  cross  section  of  the  strip,  the  crinkled  portion,  the 
fluted  portions  and  the  flattened  borders  are  formed  at  one 
and  the  same  time,  then  an  element  is  introduced  which  has 
regard  to  something  beyond  the  conformation  of  the  puffing 
as  an  article  of  manufacture,  and  its  shape  and  structure 
when  completed — an  element  which  has  to  do  with  the  process 
of  making  it.    The  specification,  in  its  descriptive  part,  in  no 
manner  makes  any  part  of  the  invention  to  consist  in  any 
part  of  any  process  of  making  the  puffing,,or  of  any  ma- 
chinery or  apparatus  for  making  it,  nor  does  it  suggest  that 
the  parts  embraced  in  any  cross  section  are  to  be  made  simul- 
taneously with  each  other,  or  that  any  peculiarity  in  conforma- 
tion would  result  from  so  doing.    Therefore,  such  a  construc- 
tion of  the  word  ^'simultaneously  "  would  make  the  claim 
repugnant  to  the  subject-matter  of  the  patent.     The  only 
proper  construction,  then,  of  the  word  is,  that  it  merely  means, 
that,  in  the  finished  article,  one  portion  is  seen  to  be  crinkled, 
and,  at  the  same  time,  the  parts  at  the  edges  of  such  portion 
are  seen  to  be  fluted,  and  the  portions  outside  of  the  flutes 
are  seen  to  be  flattened  borders. 

We  come  now  to  the  consideration  of  the  machine  used 
by  the  defendant,  and  alleged  to  infringe  reissue  No.  3,000, 
in  making  the  puffing  which  is  alleged  to  infringe  reissue 
No.  3,001.  The  defendant's  machine  is  described  in  letters 
patent  granted  to  him  January  7th,  1873,  for  an  '^  improve- 
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ment  in  crimping  and  Anting  machines."  He  nsee,  in  con- 
nection with  fluting  rollers,  as  the  specification  of  his  patent 
states,  "  a  detent  or  finger,  by  which  a  portion  of  the  fabric 
is  held  back,  and  thereby  formed  into  V-shaped,  but  more  or 
less  irregular,  lateral  waves  and  crinkles."  Between  the 
fluted  portions  of  the  fluting  rollers  are  plain  zones.  The 
free  end  of  the  detent  bears  against  a  platform  midway  of  the 
plain  zones.  The  fabric,  in  its  passage  to  the  rollers,  passes 
over  the  platform  and  under  the  detent,  which  is  a  springs 
and  which  so  presses  the  fabric  against  the  platform,  while 
the  rollers  are  drawing  the  fabric  forward,  ak  to  detain  or  hold 
back  that  portion  of  the  fabric  which  is  so  pressed  by  the  de- 
tent, and  cause  it  to  be  crinkled  in  the  space  between  the 
inner  edges  of  the  flutes.  This  result  is  attained  because  the 
same  thing  is  done  as  in  the  plaintiff's  machine,  that  is,  the 
width  of  the  fabric  passed  between  the  pair  of  plain  zones  is 
greater  than  the  width  of  such  zones,  and  as  the  fluting 
gathers  the  fabric,  the  portion  of  it  which  passes  between 
the  pair  of  plain  zones  is  crinkled.  The  defendant's  machine 
has  pressere  which  make  flattened  borders  along  the  outer 
edges  of  the  fluted  portions,  tlirongh  which  stitching  may  be 
made. 

The  main  feature  of  the  plaintiff's  machine  is  the  device 
for  pulling  away  the  fabric  before  the  fluting  rollers  grasp  it 
too  firmly,  so  as  to  get  the  increased  width  of  fabric  opposite 
the  pair  of  plain  zones.  The  plaintiff  shows  how  this  is  to 
be  done  by  an  arched  guide.  This  arch  raises  up  the  fabric. 
The  fabric  rides  over  it,  and  so  is  pulled  away  from  the 
fluted  parts  of  the  rollers.  The  obstacle  interposed  by  the 
arched  guide  pushes  up  the  fabric  to  an  apex.  There 
would  be  no  difference  in  mode  of  operation,  if  the  fabric 
were  pushed  down  to  a  given  point  by  an  arched  guide.  The 
defendant  interposes  an  obstacle  which  pulls  back  the  fabric 
from  the  fluted  parts  of  the  rollers.  The  mode  of  operation 
is  the  same  as  in  the  plaintifi''s  machine,  and  the  result  is  the 
same*  The  only  difference  is,  that,  in  one,  the  centre  of  the 
extra  width  moves  upward  as  the  pull  is  made,  and,  in  the 
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other,  it  does  not ;  but,  in  each,  the  detaining  instrument  di- 
verts the  fabric  from  what  would  otherwise  be  its  course,  so 
as  thereby  to  pnli  out  the  extra  width.  I  think  the  variation 
is  merely  mechanical  and  not  substantial,  and  that  the  de- 
fendant's machine  is  an  infringement.  The  detent  and  the 
platform  form  the  two  surfaces  of  a  guide  between  which  the 
fabric  passes,  and  these  surfaces  hold  it  so  as  to  pull  it  away 
from  the  flutes.  The  two  surfaces  of  the  plaintiff's  guide  do 
the  same  thing. 

Keissue  No.  3,000  is  not  successfully  attacked  as  to  the 
novelty  of  its  claim. 

As  to  the  Kobjohn  patent,  and  Kobjohn  machine,  and 
Bobjohn  guides  1  and  2,  the  machine  was  designed  to  make 
two  double-fold  ruffles  at  one  and  the  same  time.  It  has  no 
provision  for  taking  up  an  increased  width  of  material,  or  for 
crinkling  a  central  portion  of  the  material.  Nor  couid  such 
guides,  or  the  guides  S  and  T,  produce,  in  connection  with  the 
Bobjohn  machine,  the  results  produced  by  the  mechanism 
covered  by  the  claim  of  reissue  No.  3,000.  The  flat  MuUer 
guide  No.  5  falls  within  the  same  category.  The  Muller 
guide  No.  6,  with  the  arched  projection,  has  not  two  surfaces 
between  which  the  material  passes ;  and,  used,  as  it  always 
was,  with  the  Muller  rings  Nos.  3  and  4,  which  were  diamond 
embossing  rings,  and  made  a  diamond  figure  on  the  mate- 
rial, and  occupied  all  the  space  not  occupied  by  the  fluting 
rollers,  it  does  not  present  the  combination  set  forth  In  the 
claim  of  reissue  No.  3,000,  for  the  purpose  specified  in  that 
reissue. 

The  Weitling  machine  and  apparatus,  whether  as  originally 
presented  to  the  Patent  Oflice,  or  as  existing  and  used  before 
King's  invention,  did  Hot  contain  the  combination  of  the-claim 
of  reissue  No.  3,000.  Moreover,  such  use  as  was  made  of  it 
before  King's  invention  was  wholly  experimental,  and  it  was 
abandoned  by  its  inventor,  as  an  abortive  experiment. 

There  must  be  a  decree  for  the  plain titf  as  to  reissue  No. 
3,000,  for  an  account  of  profits  and  damages,  with  an  injunc- 
tion, with  costs. 
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In  the  two  Baits  brought  against  vendors  of  paffing,  on 
reissue  No.  S,001,  the  bills  must  be  dismiesed,  with  costs. 

Stephen  D.  Law   and  Manud  A.  Kuraheedt^  for   the 
plaintiff. 

Orlcmdo  Dorsey^  for  the  defendants. 


CniJtLES  M.  Pond  and  others,  Sukvivoes  of  William  P. 

Burr  ALL,  i>ecea8£d 

The  Vermont  Valley  Kailroad  Company  and  others.     In 

Equity. 

QtizenB  of  Connecticnt,  as  etockholders  in  a  Vermont  railroad  corporation, 
brought  this  suit  to  restrain  the  execution  of  a  lease  of  the  railroad  of  the 
corporation  to  another  Vermont  railroad  corporation,  alleging  that  the  exe- 
cution of  such  lease  was  contrary  to  the  expressed  wiU  of  a  majority  of  the 
stockholders,  and  in  disregard  of  the  rights  and  interests  of  all  who  were 
stocUiolders,  and  a  fraud  upon  such  rights;  that  the  persons  threatening  to 
make  such  lease  wefe  a  former  board  of  directors,  holding  over  after  their 
term  of  office  had  expired,  and  beins:  in  the  actual  possession  of  the  seal, 
books,  papers,  and  m<>ney  of  the  corporation,  and  in  the  apparent  control  and 
management  of  its  affairs,  but  who  were,  in  fact,  largely  interested  in  each 
other  railroad  company,  and  were  thereby  induced  to  sacrifice  the  interests 
of  the  plain tiffi'  corporation,  and  were,  to  that  end,  conspiring  with  such 
other  company,  in  fraud  of  the  stockholders  in  the  plaintiffs'  corporation,  and 
in  breach  of  trust ;  that,  to  perpetuate  such  apparent  control,  and  effect  the 
fraudulent  purpose  aforesaid,  tuch  former  board  of  directors  refused  to  call  a 
meeting  of  stockholders  for  the  annual  election  of  directors,  thereby  exposing 
the  company  to  a  forfeiture  of  its  charter ;  that,  notwithstanding  such  refusal, 
the  president  did  call  a  meeting,  at  which  a  new  board  of  directors  was 
chosen,  but  such  -former  directors  denied  the  NTalidity  of  such  election,  re- 
tained the  possession  and  management  of  the  affairs  of  the  corporation,  and 
persisted  in  their  determination  to  execute  such  lease ;  that  the  plaintiflb  had 
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oftDed  npoo  mich  new  board  of  directors,  and  required  them,  by  snit  or  other- 
wise, to  prevent  the  ezecntion  of  snch  lease,  and  prerent  the  transfer  or 
wrongfol  disposition  of  the  property  threatened  by  such  holding  oyer  board, 
and  to  themselyes  obtain  possession:  bat  that,  although  such  new  board 
concurred  with  the  plaintiflb,  and  admitted  that  such  lease  would  be  a  vlola- 
tioo  of  ^e  rights  of  the  stockholders,  they  refused  to  take  any  such  measures, 
by  suit  or  otherwise,  alleging  that  they  so  refused  in  consideration  of  the 
many  obstacles  in  the  way  of  obtaining  such  relief  in  the  State  Courts.  The 
defendants  were  the  said  former  board  of  directors,  (citizens  of  Vermont, 
lA8sachusetts,and  New  York,)  the  new  board  of  directors,  (citlxens,  also,  of 
Yermont,  Massachusetts,  and  New  York,)  and  the  corporation  itself,  with  the 
other  corporations  embraced  in  the  alleged  conspiracy.  The  bill  prayed  for 
an  injunction,  and^hat  such  holding  oyer  directors  be  decreed  to  surrender 
the  road  and  property  to  the  corporation,  or  to  a  receiver,  and  give  up  the 
seal,  books,  papers,  and  money  to  the  new  board,  or  to  a  receiyer,  that  a 
rooeiyer  be  appointed,  and  for  such  other  and  further  relief  as  to  equity 
might  appertain.  To  this  bill  one  of  the  defendants  pleaded  to  the  jurisdic- 
tion of  the  Court,  that  certain  of  the  defendants  were  citizens  of  Yermont, 
and  that  their  rights  and  interests  were  identical  with  those  of  the  plaintiiffiB, 
and  that  they  were  made  defendants  for  the  purpose  of  giving  this  Court  a 
colorable  and  false  jurisdiction,  when;  in  truth,  they  were  plaiotifib,  aiding  in 
the  prosecution  of  the  suit.  Another  defendant,  after  having  answered  the 
bill,  made  a  motion,  founded  on  affidavits,  to  dismiss  the  bill  on  the  same 
grounds  stated  in  the  plea,  and  alleging  that  some  of  the  defendants  had  con- 
spired idth  the  plaintifiia,  for  the  fraudulent  purpose  of  giving  the  Court 
jurisdiction,  and  that,  the  refusal  of  such  new  board  of  directors  to  bring  suit 
was  for  the  purpose  of  giving  this  Court  jurisdiction,  and  was  a  fraud  upon 
tiie  Court    The  Court  overruled  the  plea,  and  denied  the  motion. 

A  Court  of  equity  has  jurisdiction,  at  the  instance  of  stockholders  in  a  corpora- 
tion, to  restrain  the  corporation  and  those  who  have  the  control  and  manage- 
ment thereof,  from  acts  tending  to  the  destruction  of  its  franchises,  from 
violations  of  the  charter,  from  misuse  or  misappropriation  of  the  corporate 
powers  or  property,  and  from  other  acts  prejudicial  to  the  stockholders, 
amounting  to  a  breach  of  trust. 

Such  jurisdiction  will  be  entertained  notwithstanding  the  case  may  involve,  as 
an  Incidental  question,  the  inquiry  which  of  two  is  the  legal  board  of  directors. 

Where  the  board  of  directors  are  themselves  the  wrong-doers,  or  they  refuse  to 
prosecute,  to  restrain  or  redress  the  wrong,  stockliol^ers  may  file  the  bill. 

So,  where  one  board,  claiming  to  be  directors,  are  the  wrong-doers,  and  the 
other  board,  claiming  and  alleged  to  be  the  legal  directors,  refuse  to  prose- 
cote,  stockholders  may  file  the  bill 

The  plaintifiiB  cannot  be  defeated  of  their  right  to  sue  in  the  Federal  Court  by  the 
fact^that  the  members  of  such  legal  board  of  directors  have,  as  stockholders, 
the  same  interest  as  the  plalntifib,  or  that  they  desire  the  success  of  the 
plaintiffs,  nor  by  the  fact  that  the  refusal  of  the  said  legat  board  of  directors 


282  VERMONT, 


Pond  V.  The  YermoDt  Valley  Railroad  Company. 


^as  in  order  to  drive  the  plaintiffs  to  bring  the  suit  tbemeelTeB,  or  even  to 
enable  the  plaintiffs  to  bring  their  suit  in  the  Federal  Gonrt. 

The  provisions  of  the  Judiciary  Act  of  1789,  giving  the  Circoit  Courts  jurisdiction 
Trhere  a  suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought  and  a 
citisen  of  another  State,  and  declaring  that  no  ciyil  suit  shall  be  brought 
therein  against  any  inhabitant  of  the  United  States  in  any  other  District  than 
that  whereof  he  is  an  inhabitant,  or  In  which  he  shall  be  found,  do  not  forbid  the 
exercise  of  jurisdiction  where  some  of  the  defendants  reside  in  the  State  in 
which  the  suit  is  brought,  and  other  defendants,  who  appear  and  submit  to 
the  jurisdiction,  reside  in  other  Statefe.  In  such  case,  any  supposed  defect  of 
jurisdiction  relates  not  to  jurisdiction  of  the  action,  but  to  jurisdiction  of  the 
person  and  is  waired  by  appearance. 

Under  the  Act  of  February  28th,  1839,  (6  U,  8.  8taL  a^Large,  821,  §  1,)  the 
jurisdiction  of  the  Circuit  Court  in  such  case  is  dear. 

Hence,  it  is  not  a  good  plea,  by  a  defendant  residing  in  Vermont,  the  State 
wherein  the  suit  is  brought  by  plaint  fib  residing  in  Connecticut,  that  some 
of  the  defendants  are  citizens  of  New  York  and  some  of  Massachusetts. 

Where  the  bill  of  complaint,  on  its  face,  shows  want  of  jurisdiction,  the  appro- 
priate mode  of  raising  the  objection  is  by  demurrer,  though  there  are  prece- 
dents for  a  summary  motion  to  dismiss  the  bill  on  that  ground. 

But,  where  the  bill  shows  apparent  jurisdiction,  and  a  defendant  desires  to  con. 
test  its  alleviations,  or  show  new  matter  in  avoidance  of  that  jurisdiction,  he 
must  do  so  by  plea,  and  not  by  motion  fonnded  on  affidavits;  and,  when  such 
defendant  has  appeared  and  answered  to  the  merits,  such  a  motion  will  not  be 
entertained. 

On  final  hearing,  the  Court  will  see  to  it  that  it  does  not.  exceed  its  jurisdiction, 
where  want  of  jurisdiction  of  the  action  appears,  but  parties  must  conform  to 
the  ordinary  modes  of  placing  on  the  record  the  defences  on  which  they  rely, 
so  that  the  Court  may  pass  upon  the  issues  mifde  by  the  record,  and  so  that 
they  may  be  the  subject  of  review,  should  the  record  be  sent  to  an  appellate 
tribunal 

(Before  Woodruff,  J.,  Vermont,  August  27th,  1874.) 

"Woodruff,  J.  The  bill  of  complaint  herein  was  filed  by 
William  P.  Bnrrall  (now  lately  deceased)  and  the  other  com- 
plainants, citizens  and  residents  of  the  State  of  Connecticut,  as 
stockholders  in  the  Vermont  Valley  Railroad  Company,  a  cor- 
poration created  and  organized  by  or  under  the  laws  of  the  State 
of  Vermont.  The  bill  seeks  to  restrain  the  execution  of  a 
lease  of  the  railroad  of  the  said  corporation  for  twenty  years 
froni  the  Ist  of  June,  1875,  to  the  Rutland  Railroad  Company, 
(also  a  defendant),  and  to  cancel  such  lease,  if  any  have  heen 
executed  (as  is  claimed  and  pretended)  by  the  officers,  (Page, 
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as  president,  and  Williams,  as  treasurer,)  of  the  said  Vermont 
Yallej  Railroad  Company,  or  persons  claiming  to  be  snob 
officers,  and  acting  as  sncb  in  tbe  management  tbereof.  Tbis 
relief  is  songbt  npon  yarions  grounds,  especially,  tbat  sncb  a 
lease  is  contrary  to  tbe  expressed  will  of  a  majority  of  tbe 
stockbolders ;  tbat  it  is  in  disregard  of  tbe  rigbts  and  interests 
of  all  wbo  are  stockbolders  of  tbat  corporation  only,  and  a 
fraud  npon  sncb  rigbts ;  tbat  tbe  persons  proposing  and 
tbreatening  to  make  sncb  lease  are  former  directors  of  tbe 
said  corporation,  claiming  to  bold  over  after  tbe  expiration  of 
the  term  of  office  for  wbicb  tbey  were  elected,  and,  being  in 
tbe  actual  possession  of  tbe  seal,  books,  papers,  and  money  of 
tbe  corporation,  and  so  baving  apparent  control  and  manage- 
ment of  its  affairs,  are,  in  fact,  largely  interested  in  tbe  said 
Kntland  Railroad  Company,  and  officers  tbereof,  and  are 
tbereby  induced  to  sacrifice  tbe  interests  of  tbe  Vermont  Val- 
ley Railroad  Company  to  tbose  of  tbe  Rutland  Railroad  Com- 
pany and  of  tbe  Central  Vermont  Railroad  Company,  (another 
ddfendant,)  with  whom  they  are  conspiring,  to  tbe  prejudice 
of  tbe  stockbolders  of  the  Vermont  Valley  Railroad  Company, 
to  defeat  their  will  and  destroy  their  interests ;  and  that  so 
the  acts  of  these  pretended  officers  and  directors  are  practically 
the  transfer  of  valuable  interests  to  themselves,  in  fraud  of 
the  stockholders  last  mentioned,  and,  so  far  as  they  can  be 
deemed  to  have  power  to  bind  the  Vermont  Valley  Railroad 
Company,  in  breach  of  trust.  Their  breach  of  trust  is  ftirther 
alleged,  in  refusing  to  call  a  meeting  of  stockholders  to  elect 
directors,  as  by  tbe  charter  they  are  bound  to  do,  and  thereby 
expose  the  corporation  to  a  forfeiture  of  the  charter  under  the 
,laws  of  Vermont.  Various  other  details  are  given  in  the  bill^ 
tending  to  show  gross  misconduct  on  tbe  part  of  tbe  defendr 
ants  wbo  are  made  such  as  directors  or  pretended  directors  of 
the  said  corporation,  and  whose  acts  are  sought  to  be  re-* 
strained..  To  show  still  further  tbe  illegality  of  tbe  conduct 
of  these  defendants,  former  directors,  and  still  acting  as  such, 
claiming  to  bold  over,  as  before  stated,  and  proposing  and 
tbreatening  to  make  the  lease  aforesaid,  tbe  bill  also  al- 
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leges,  that,  before  the  period  arrived  at  which  the  aDDual 
meeting  of  directors  of  the  said  corporation  should  regularly 
be  held,  and  while  they  were  in  office  under  their  prior 
election,  the  said  defendants,  by  formal  vote,  forbade  their 
officers  from  calling  a  meeting  of  the  stockholders  without 
their  express  direction,  and  further  voted,  that  the  next 
annual  meeting  for  the  election  of  directors,  which  should 
regularly  be  held  in  June,  1873,  should  not  be  called  until 
such  day  in  December,  1873,  as  should  be  thereafter  designated 
by  them,  and  they  thereafter  designated  no  day  for  that 
purpose,  thus  defeating,  or  attempting  to  defeat,  the  right  of 
stockholders  to  choose  the  directors  and  managers  of  their 
property,  and  perpetuate  their  own  control  of  the  affairs  of 
the  corporation,  against  the  will  of  the  stockholders,  and  with 
design  to  wrongfully  and  illegally  execute  the  lease  aforesaid 
of  the  property  of  the  company,  against  the  will  and  the 
interests  of  the  stockholders  of  the  corporation ;  and  that,  in  an 
endeavor  to  defeat  such  mismanagement,  a  majority  of  the 
stockholders  procured  the  president,  notwithstanding  the  vote 
of  such  directors,  to  call  a  meeting  of  stockholders  for  an 
election  of  directors,  which  meeting  of  stockholders  was  held, 
and  a  new  board  of  directors  was  chosen  at  such  meeting,  but 
the  said  former  directors  deny  the  validity  of  such  election, 
still  retain  possession  and  management  of  the  affairs  of  the 
•corporation,  and  persist  in  their  determination  to  execute  such 
lease.  Other  particulars  are  stated  in  the  bill,  but  this  is 
probably  sufficient  to  indicate  the  nature  of  the  subject  of 
complaint  and  grievance.  The  bill  then  alleges,  that  the  new 
board  of  directors,  whom  the  complainants  aver  to  be  the 
legal  board  of  directors  of  the  corporation,  have  been  applied, 
to  by  the  complainants,  and  have  been  requested  by  them,  by 
suit,  or  otherwise,  to  prevent  the  execution  of  the  said  lease, 
and  to  procure  the  cancellation  thereof,  if  any  has  been  ex- 
ecuted, and  to  prevent  the  transfer  or  otlier  wrongful  dis- 
position of  the  road  and  property  of  the  company,  as  threatened 
and  intended  by  the  said  former  directors  so  claiming  to  hold 
over  as  aforesaid,  and  to  take  measures,  by  suit,  or  otherwise, 
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to  recover  posBession  of  the  said  road  and  property,  in  accord- 
ance  with  the  right  of  the  said  Vermont  Valley  Railroad 
Company  thereto ;  bat  that,  although  the  said  newly  elected 
board  of  directors  concur  with  the  complainants  in  their 
views,  and  admit  that  any  such  lease  which  may  have  been 
executed  is  invalid,  and  ought  to  be  cancelled,  and  that  the 
execation  of  a  lease,  as  threatened  and  attempted,  would  be 
wrongful,  and  in  violation  of  the  legal  rights  of  said  Vermont 
Valley  Bailroad  Company,  and  of  tl^e  complainants  and  the 
other  stockholders  thereof,  yet  said  board  of  directors,  in 
violation  of  their  duty  as  such,  in  answer  to  said  requests  of 
the  complainants,  wholly  decline  to  act  in  accordance  there* 
with,  or  with  either  of  them,  and  say  that,  in  consideration 
of  the  many  obstacles  in  the  way  of  obtaining,  in  the  State 
Courts,  the  relief  aforesaid,  they  decline  and  refuse  to  take 
any  further  proceedings,  by  suit  or  otherwise,  to  protect  the 
property  of  said  company,  or  the  interests  of  the  stockholders 
thereof,  from  the  wrongs  and  threatened  wrongs  in  the  said 
bill  of  complaint  set  forth.  The  prayer  of  the  bill  is,  that 
the  said  pretended  lease  claimed  to  have  been  executed  may,, 
if  in  existence,  be  decreed  to  be  given  up  and  cancelled ;  (md 
that  the  defendants  Page,  Butler,  Chase,  Prout,  Williams^ 
Slate,  and  the  Vermont  Valley  Railroad  Company  be  enjoined 
from  executing,  or  causing  to  be  executed,  any*  lease  of  the 
said  railroad,  unless  authorized  by  a  legal  vote  of  the  stock- 
holders ;  that  th^  persons  last  named  be  required  to  surrender 
the  property  to  the  said  railroad  company  or  to  a  receiver^ 
and  give  up  the  books,  papers,  common  seal  and  money 
of  the  company,  either  to  the  said  newly  elected  board  of 
directors  or  to  a  receiver ;  and  that  a  receiver  be  appointed^ 
and  for  such  other  and  further  relief  as  to  equity  and  good 
conscience  may  ^^  obtain."  The  defendants  to  this  bill,  sought 
to  be  enjoined  as  last  mentioned,  are  members  of  the  'said 
former  board  of  directors,  alleged  to  illegally  hold  over  in  pos- 
session, and  claiming  and  threatening  as  above  stated,  and  are 
Peter  Butler  and  George  B.  Chase,  citizens  of  Massachusetts, 
and  John  B.   Page,   John  Prout,  James  H.  Williams  and 


286  VERMONT, 

Pood  V.  Tbe  Yermont  Valley  Railroad  Company. 

Gheorge  Slate,  citizens  of  Vermont.  Gouverneur  Morris,  a 
citizen  of  ^ew  York,  is  also  made  a  defendant,  he  being  a 
member  of  both  boards,  and  alleged  to  have  dissented  from 
the  action  and  proposed  action  of  such  forqier  board.  The 
defendants  who  are  alleged  to  constitute  the  said  newly  elected 
and  legal  directors,  bnt  who  refnse  to  institnte  proceedings 
for  the  protection  of  the  stockholders  are  Silas  M.  Waite, 
William  H.  Kockwell,  Junior,  Frederick  A.  Nash  and 
Frederick  Billings,  citizens  of  the  State  of  Vermont,  and 
Daniel  L.  Harris,  a  citizen  of  the  State  of  Massachusetts. 

To  this  bill  the  defendant  John  Frout  interposed  a  plea 
to  the  jurisdiction  of  the  Court.  The  averments  therein  are, 
that  the  detendnnts  the  Vermont  Valley  Railroad  Company, 
and  the  defendants  John  B.  Page,  James  U.  Williams  and 
George  Slate,  are  citizens  of  Vermont ;  that  Silas  M.  Waite, 
William  H.  Rockwell,  Frederick  A.  Nash  and  Frederick  Bil- 
lings, named  defendants,  are  also  citizens  of  Vermont,  and  their 
respective  rights  and  interests  in  the  subject  of  controversy, 
and  embraced  in  said  bill,  are  identical  with,  and  the  same  as, 
those  of  the  said  complainants,  and  they  seek  the  same  relief 
and  decree  in  said  proceeding  as  the  said  complainants,  and 
were  made  defendants  in  said  bill  for  the  purpose  of  giving 
this  Court  a  colorable  and  false  jurisdiction  of  said  bill  and 
the  parties  aforesaid,  when,  in  truth  and  in  fact,  the  said 
Waite,  Rockwell,  Nash  and  Billings,  as  well  as  said  Morris 
and  Harris,  are  complainants  in  said  bill,  and  aiding  in  the 
prosecution  thereof.  This  plea  the  complainants  set  down 
for  argument,  without  any  replication  thereto,  and  they  are, 
therefore,  to  be  taken  to  admit  all  material  and  issuable  facts 
stated  therein. 

The  defendant  John  B.  Page,  after  appearing  and  answer- 
ing the  bill  of  complaint,  made  a  motion  to  dismiss  the  suit, 
upon  the  ground  that  this  Court  has  no  jurisdiction,  in 
substance  repeating  the  plea  of  the  defendant  Prout,  and 
alleging  that  some  of  the  defendants  conspired  and  con- 
federated with  the  complainants  for  the  fraudulent  purpose  of 
giving  this  Court  a  false  jurisdiction  of  said  bill  or  cause,  and 
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that  such  last  named  defendants  were  made  defendants  for 
the  purposes  of  jurisdiction,  without  reference  to  their  real 
relation,  as  parties,  to  the  said  bill  and  the  subject-matter 
thereof,  and  that  the  refusal  of  the  so-called  new  board  of 
directors  to  bring  suit  was  only  for  the  purpose  of  giving 
the  Coart  jurisdiction,  and  is  a  fraud  upon  the  Court.  In 
support  of  this  motion,  the  said  Page  examined  witnesses, 
and  their  affidavits,  claimed  to  establish  these  grounds  of  the 
motion,  are  produced. 

The  case  was  heard  both  upon  the  plea  and  upon  the 
motion ;  and,  on  the  argument,  it  was  also  nrged,  tliat  the 
want  of  jurisdiction  was  apparent  upon  the  face  of  the  bill 
of  complaint,  inasmuch  as  it  appears  thereby,  tliat  some  of 
the  defendants  are  not  citizens  of  the  State  in  which  the  suit  is 
brought,  the  defendants  Butler,  Chase  and  Harris  being 
citizens  of  the  State  of  Massachusetts,  and  the  defendant 
Morris  being  a  citizen  of  the  State  of  New  York. 

It  is  not  insisted,  and  cannot  be  successfully  claimed,  that 
the  matters  complained  of  herein  are  not  of  equity  cogni- 
zance ;  or  that  a  Court  having  general  jurisdiction  in  equity 
has  no  jurisdiction,  at  the  instance  of  stockholders,  to  restrain 
a  corporation,  or  those  engaged  in  the  control  and  manage- 
ment of  its  atfairs,  from  acts  tending  to  the  destruction  of  its 
franchises,  or  violations  of  the  charter,  and  from  misuse  or 
misappropriation  of  tlie  corporate  powers  or  property,  or 
other  acts  prejudicial  to  the  stockholders,  amounting  to  a 
breach  of  trust  on   the  part  of   the  managers.     {JJodge  v.  •# 

Woolsey^  18  JBbw.j  331,  and  numerous  cases  cited  in  the  opin* 
ion  in  that  case ;  and  see  'Bacon  v.  Robertson^  18  How.^  480,. 
488 ;  Smith  v.  S^oormatedtj  16  How.^  288.)  The  questions 
here  do  not,  therefore,  pertain  to  the  general  jurisdiction  of 
Courts  of  equity,  but  to  the  question  whether  the  jurisdiction 
of  the  Circuit  Court  of  the  United  States  is  so  limited,  that, 
for  other  reasons  than  the  nature  of  the  controversy,  it  has  no 
jurisdiction  of  this  cause. 

It  is  true,  that  counsel  insisted,  that  the  suit  was,  in  part, 
at  least,  to  determine  which  of  two  boards  of  directors  of  the 
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Vermont  Valley  Railroad  Company  is  the  legally  elected 
board  of  directors,  and  entitled  to  the  management  of  its 
affairs.    That,  however,  is  not  the  object  of  the  bill,  it  is  not 
the  relief  prayed,  and,  althongh  it  may  not  be  possible  to  do 
all  that  is  prayed  for,  without  incidentally  considering  that 
question,  such  consideration  would  only  be  incidental,.and  it 
js  not  even  essential  to  the  determination  of  the  principal 
question,  whether  the  defendants  who  constitute  the  former 
board  of  directors,  and  the  two  corporations  who  are  made 
defendants,  shall  be  permitted  to  carry  out  the  alleged  scheme 
to  give  a  lease  of  the  Vermont  Valley  Railroad  for  twenty 
years,  under  the  circumstances  alleged  in  the  bill  of  complaint. 
,    To  justify  interference  by  stockholders  by  a  suit  to  restrain  a. 
wrong  threatened,  or  to  obtain  redress  for  the  corporation,  it 
is  necessary  that  it  should  appear  that  the  directors  of  the 
corporation  are  either  themselves  the  wrong-doers,  or  that 
they  refuse  to  prosecute  for  that  purpose ;  and,  in  the  last- 
named  case,  such  averment  involves  refusal  by  the  legal  board 
of  directors  ;  and  where,  as  in  tliis  case,  one  set  of  defendants 
are  alleged  to  be  in  the  commission  of  the  wrong,  and  there 
be  another  set  who  claim  to  be  the  legal  directors,  who,  never- 
theless, refuse  to  prosecute  for  the  redress  or  protection  of  the 
rights  of  the  stockholders,  the  averment  that  the  last-named 
are,  in  fact,  the  legal  directors,  does  not,  even  if  incidentally 
necessary,  change  the  nature  of  the  controversy.    The  wrong 
threatened  or  committed,  and  the  prevention  or  redress  of  the 
wrong,  are  still  the  principal  subjects  of  the  controversy,  and 
'  within  the  jurisdiction  of  a  Court  of  equity.    I  repeat,  there- 
•"  fore,  that   the  question  here  is,  whether,  for  reasons  other 
than  the  pature  of  the  controversy,  the  jurisdiction  of  the 
Circuit  Court  of  the  United  States  does  or  does  not  embrace 
this  case. 

1.  Is  it  fatal  to  the  jurisdiction,  that  it  appears  on  the  face 

of  the  bill,  that,  while  some  of  the  defendants  are  citizens  of 

the  State  of  Vermont,  others  of  them  are  citizens  of  the 

State  of  Massachusetts,  and  one  a  citizen  of  the  State  of  New 

"York? 
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Two  clauses  of  the  Judiciary  Act  of  1789,  (1  U.  S.  Stat 
at  La/rge^  78,  §  11,)  are  relied  upon  to  show  that  the  Circuit 
Ooart  has  no  jurisiiction  of  such  a  case,  such  jurisdiction  be- 
ing confined  to  cases  in  which  jurisdiction  is  affirmatively 
conferred  by  statute— ^«^,  the  clause  which  gives  jurisdiction 
when  **  the  suit  is  between  a  citizen  of  the  State  where  the 
suit  is  brought  and  a  citizen  of  another  State  ;  "  and,  secondy 
the  clause  of  the  same  section  which  declares,  .in  substance, 
that  no  civil  suit  shall  be  brought  against  any  inhabitant  of 
the  United  States,  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall,  be  found  at  the  time  of 
the  service  of  the  writ. 

The  question  whether,  where  the  suit  was,  in  fact,  against 
a  citizen  of  the  State  in  which  the  suit  is  brought,  and  by  a 
citizen  of  another  State,  and  for  a  matter  properly  cognizable 
by  the  Circuit  Court,  its  jurisdiction  of  the  action  failed  if  a 
party  having  an  interest  in  the  subject,  making  him  a  neces- 
sary party,  resided  in  still  another  State,  was,  under  the  Act 
of  1.89,  one  of  much  interest.-  Confessedly,  the  Constitution 
of  the  United  States  did  not  require  such  a  limitation  of  the 
jurisdiction.  Cases  might  often  arise  in  which  it  was  of  tha 
utmost  importance  to  citizens  of  one  State  to  bring  suit  in 
the  United  States  Court  in  another  State,  where  the  matter 
in  controversy  arose,  or  the  property  or  fund  in  question  was 
situated,  and  where  the  principal  defendants  resided.  When 
such  a  suit  was  brought  against  the  defendants  residing  in 
the  State  where  it  was  brought.  Was  there  a  want  of  jurisdio^ 
tion  of  the  action  itself,  if  it  appeared  that  some  other  person^ 
citizen  of  a  third  State,  was  a  necessary  party  ?  I  think  not 
The  Court  might  not  be  competent  to  make  a  decree  in  the 
absence  of  such  party;  but  that  would  be  .not  because  thet 
Court  was  not  competent  to  take  jurisdiction  of  the  action^ 
but  because  it  had  not  jurisdiction  of  all  the  parties  to  thei 
action  which  were  necessary  before  tlie  Court  could  act  upou 
the  snbject  in  contniversy.  The  two  clauses  in  the  Act  of 
1789,  read  together,  show  precisely  what  Congress  intended.  . 
There  must  be  a  suit  between  a  citizen  of  the  State  in  which 
VOL.  xn.— 19 
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the  sait  is  brought  and  a  citizen  of  another  State.  If  a  citizen 
of  a  third  State  is  a  necessary  party,  you  cannot  compel. his  ap- 
pearance by  serving  him  with  process,  unless  he  is  found  in 
the  District  where  the  suit  is  pending,  or  unless  he  waives 
his  privilege  and  voluntarily  appears.  The  supposed  defect 
of  jurisdiction  in  such  case  pertains  to  jurisdiction  of  the  per- 
son, and  not  to  jurisdiction  of  the  action ;  and.it  is  not  for  a 
citizen  of  Vermont,  who  is  rightly  proceeded  against,  to  say, 
that  the  Court  has  no  jurisdiction  of  the  action  because  an- 
other person,  who  is  defendant  with  him,  but  who  appears 
and  answers  to  the  merits  without  objection,  resides  in  some 
other  State.  The  object  of  the  apparent  limitation  was  not 
to  prevent  a  citizen  of  Vermont,  (properly  sued  in  his  own 
District,)  from  having  a  citizen  of  some  other  State  joined 
with  him  as  defendant ;  but,  so  far  as  defendants  were  in- 
cluded, it  was  to  protect  citizens  from  being  sued  out*  of  the 
District  in  which  they  reside  or  are  found  to  be  served.  It 
does  not  prevent  their  voluntarily  appearing  and  submitting 
to  the  jurisdiction  in  such  a  case. 

I  am  aware,  that,  in  numerous  cases  cited  by  counsel  on 
the  argument,  observations  are  made^  by  analogy,  at  least,  in 
conflict  with  this  view  of  the  proper  construction  of  the  Act 
of  1 789.    (See  Strawhridge  v.  Curtisa^  3  Crcmch^  267 ;  New 
Orleama  v.  Wmter^  1  Wheat.^  91 ;  Garrieron  v.  MoRoberts^  3 
Wheat.,  591 ;  ConcUy  v.  Taylor,  2  Peters,  564 ;  R.  R.  Bank 
v.  Slocomb,  14  Peters,  60;    Ohio  dk  Miss.  R.  R.  Co.  v. 
Wheeler,  1  Black,  2^6;  Wood  v.  Davis,  18  JK>w.,  467;  Mo- 
jDonald  v.  Smalley,  1  Peters,  620;  Scott  v.  Simdford,  19 
How.,  393;  Coal  Co.  v.  Blatohford,  11  Wallace,  1.72;  Seio- 
mg  Machine  Companies  Case,  18  WaUace,  553.)    But  no 
decision  of  the  Supreme  Court  was  cited,  and  I  have  found 
none,  holding  the  precise  point,  that,  when  the  suit  is  brought 
-in  one  State  where  defendants  therein  reside,  and  another 
defendant  living  in  another  State  appears  and  answers  with- 
out objection,  such  first  named  defendants  can  object  that  the 
.  Court  has,  on  that  ground,  no  jurisdiction.     On  the  contrary, 
the  view  which  I  have  given  of  the  true  construction  of  the 


AUGUST.  1874.  291 


Pond  V,  The  Yennoot  Valley  Railroad  Company. 


Act  of  1789  is  affirmed  bj  Chief  Jaetice  Marshall,  and  acted 
upon  by  the  Supreme  Court  of  the  United  States,  in  HuaaeU 
y.  ClarVs  JSaeeutors,  (7  Cranch^  69,)  where  the  complain- 
ant liyed  in  South  Carolina  and  brought  suit  in  Khode  Island, 
in  the  Circuit  Court  of  the  United  States,  against  citizens  of 
Bhode  Island.  That  Court  dismissed  the  bill.  The  Supreme 
Court  held  certain  assignees  or  trustees,  residing  in  the  State 
of  New  York,  necessary  parties  to  the  suit,  but  reversed  the 
judgment  of  the  Circuit  Court,  and  remanded  the  case,  to 
give  the  complainants  the  benefit  of  the  possible  willingness 
•  of  those  assignees  or  trustees  to  come  in  as  parties  and  waive 
their  privilege,  and  give  the  Court  jurisdiction  of  their  per- 
sons, which  alone  was  deemed  requisite  to  the  complete  juris- 
diction of  the  Court  over  the  whole  matter.  "  It  is  possible," 
aays  the  opinion,  '^  that  they  may  consent  to  make  themselves 
parties  in  this  cause ; "  and  the  Court  reversed  the  decree  and 
remanded  the  cause,  with  leave  to  the  complainant  to  make 
them  parties.  The  distinguished  Chief  Justice  and  his  asso- 
ciates were  not  ignorant  of  the  distinction  between  jurisdic- 
tion of  the  person  and  jurisdiction  of  the  action,  or  of  the 
rule  that  a  party  may  waive  objection  to  jurisdiction  of  his 
person,  'but  that  consent  cannot  confer  jurisdiction  of  the 
action  itself. '  The  Court  would  not  have  remanded  that  cause 
when  the  immediate  and  direct  effect  of  making  those  citizens 
of  New  York  defendants  would  be  to  defeat  the  jurisdiction 
of  the  Court.  That  case,  therefore,  is  a  direct  decision  of  the 
Supreme  Court  in  support  of  the  views  above  expressed. 

But,  whatever  doubt  may  be  supposed  to  arise  on  this 
point  out  of  the  observations  found  in  other  cases  in  some 
degree  analogous,  the  construction  given  by  the  Supreme 
Court  to  the  Act  of  February  28th,  1889,  (5  U.  8.  Stat,  at 
I/virge^  821,  §  1,)  is  conclusive  in  support  of  the  jurisdiction 
of  the  Court  in  such  case.  In  Jones  v.  Andrews^  (10  Wallaoey 
327,)  the  bill  was  filed  by  a  citizen  of  Georgia,  in  the  Circuit 
Court  of  the  United  States  for  West  Tennessee,  against  citi-  . 
2en8  of  Tennessee  and  a  citizen  of  New  York.  The  latter 
was  not  only  a  necessary  party,  but,  in  interest,  he  was  the 
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principal  party  to  be  affected  by  the  relief  sought.  The  Cir- 
cuit Court  dismissed  the  bill  for  want  of  jurisdiction,  upon 
grounds  like  those  urged  in  this  case.  The  Supreme  Court 
reversed  the  decree.  In  the  opinion  of  the  Court,  by  Mr. 
Justice  Bradley,  it  is  said  :  **  The  Act  of  February  28th,  l&^9y 
by  implication,  confers  jurisdiction  pver  non-residents  of  the 
District  where  the  suit  is  brought,  if  they  voluntarily  appear 
therein.  The  suit  can  proceed  against  them  if  they  volun- 
tarily appear,  or  without  them  if  they  are  not  necessary  par- 
ties. *  *  *  In  this  case,  Andrews  toas  a  necessary  party, 
and  he  was  not  a  resident  of  the  District,  and  was  not  served 
with  process,  but  he  did  voluntarily  appear.  *  *  *  After 
this,  the  question  of  jurisdiction  over  the  person  wa&  at  an  end, 
and  the  decree  of  the  Circuit  Court,  dismissing  the  bill  for 
want  of  jurisdiction,  must  be  reversed."  This  decision  meeta 
the  precise  point  raised  by  the  defendants  Prout  and  Page, 
that,  upon  the  face  of  the  bill,  the  Court  has  no  jurisdiction, 
because  some  of  the  persons  made  defendants  do  not  reside  ia 
the  District  of  Vermont,  and  establishes,  that,  if  the  Court 
has  obtained,  or  shall  obtain,  due  jurisdiction  of  their  persons, 
the  jurisdiction  of  the  Court  cannot  be  questioned  on  the 
ground  so  objected.  Some  of  these  defendants  have  appeared 
and  answered  to  the  merits,  and  the  other  may  do  so,  if  he 
sees  fit,  if  he  has  not  already  appeared. 

2.  I  come,  next,  to  consider  the  case  upon  the  plea  of  the 
defendant  Prout.  No  facts  alleged  in  that  plea  show  want  of 
jurisdiction.  Undoubtedly,  material  and  issuable  facts  aver- 
red in  a  plea,  when  the  complainant  sets  the  case  down  for  a 
hearing  oh  the  bill  and  plea,  are  to  be  taken-  as  admitted. 
The  facts  averred  in  this  plea  are,  that  certain  of  the  defend- 
ants  are  residents  of  the  State  in  which  the  suit  is  brought ; 
that  their  respective  rights  and  interests  in  the  subject  of  • 
controversy  embraced  in  the  bill  are  identical,  and  the  same 
as  those  of  the  complainants,  and  they  seek  the  same  relief 
and  decree,  and  they  were  made  defendants  for  the  purpose 
of  giving  this  Court  a  colorable  and  false  jurisdiction  ;  and 
that,  in  fact,  they  are  complainant§  in  said  bill,  and  aiding  in 
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•  the  prosecation  thereof.  Divesting  these  averments  of  what 
is  false,  and  inconsistent,  in  the  terncis  used,  with  the  plea 
itself,  namely,  that  those  defendants  ^'  seek  the  same  relief," 
Ac,  and  that  those  defendants  ^^  are,  in  fact,  complainants,'' 

'  and  giving  to  these  loose  and  inconsistent  averments  their 
onlj  proper  meaning,  the  plea  amounts  to  this — the  defend- 
lints  named  have  the  same  interest  as  the  complainants,  they 
wish  that  the  relief  sought  may  be  granted,  they  are  aiding 
in  the  prosecution  of  the  suit,  and  they  are  made  defendants 
for  the  purpose  of  giving  the  Court  jurisdiction.  If,  notwith- 
standing the  facts  stated,  the  Court  has  jurisdiction,  then  it  is 
to  no  useful  purpose  that  the  defendant  Front  calls  it,  in 
the  plea,  false  and  colorable.  The  jurisdiction  is  real,  if  it 
exists.  « 

The  defendants  named  are  made  defendants  not  by  reason 
•of  their  interest  in  the  railroad  company  as  stockholders,  but 
by  reason  of  their  alleged  official  character  as  directors,  refus- 
ing to  perform  their  duty  by  bringing  suit  to  redress  or  pre- 
vent the  wrong  done  or  threatened.  The  plea  in  no  wise 
denies  such  refusal,  nor  states  any  fact  in  avoidance  of  the 
right  of  a  stockholder  to  prosecute  where  those  whose  duty 
it  is  to  protect  the  corporation  and  its  stockholders  refuse ; 
■and,  certainly,  it  cannot  prevent  or  defeat  the  right  of  the 
complainants  to  sue,  if  it  be  true  that  such  directors  refused 
to  bring  suit  in  order  to  drive  the  complainants  to  bring  suit 
themselves  for  their  own  protection,  which,  however,  is  not 
■averred  in  the  plea.  If  the  grounds  of  jurisdiction  exist,  the 
motives  which  led  thereto  are  not  material;  This  is  illus- 
trated by  the  removal  of  a  citizen  from  one  State  to  another. 
If  such  apparent  change  of  residence  or  citizenship  is  appar- 
ent only,  and  there  has  been,  in  fact,  no  change  of  residence, 
but  only  a  transfer  of  apparent  residence,  (mvmo  revertendi, 
to  give  color  of  jurisdiction  in  a  suit  in  the  State  of  actual 
residence,  it  may  not  avail ;  bnt,  where  there  is  an  actual 
change  of  residence  and  citizenship  before  suit  brought,  the 
motive  to  such  change  is  not  material,  even  if  it  was  a  desire 
to  give  capacity  to  sue  in  the  Courts  of  the  United  States. 
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So,  also,  those  defendants,  upon  such  refusal  by  them  to  pros- 
ecute, were  necessarily  made  defendants.  Without  that,  the 
complainants,  as  mere  stockholders,  could  not  sue  at  all  in 
any  Court,  for  a  cause  of  action  arising  out  of  such  refusal. 
With  that,  the  complainants  have  the  right  to  sue  in  any 
Court  having  jurisdiction.  If  they  desired  to  come  into  the 
Federal  Court,  they  had  the  right  to  do  so,  notwithstanding 
such  recusant  directors  lived  in  Yermont ;  and  they  had  na 
alternative  but  to  make  them  defendants.  Consistently  with 
the  fact  standing  undenied,  that  those  defendants  refused  ta 
be  plaintiffs,  the  purpose  to  state  the  facts  in  their  bill  which 
should  show  jurisdiction  in  the  Federal  Court,  and  maketheror. 
defendants,  in  order  that  such  Court  should  have  jurisdiction 
of  the  action  and  of  all  necessary  parties,  is  lawful  and  proper 
and  in  no  wise  defeats  that  jurisdiction ;  and,  surely,  the  fact 
that  the  rights  and  interests  of  those  defendants,  as  stock- 
holders, are  the  same  as  the  rights  and  interests  of  the  com- 
plainants, does  not  affect  the  jurisdiction.  As  already  sug- 
gested, they  are  not  proceeded  against  as  stockholders,  nor  are 
they  made  parties  in  respect  of  any  interest  they  have  as 
stockholders.  The  other  defendants,  who  compose  the  al- 
leged former  board  of  directors,  have  also  the  same  rights 
and  interests,  as  stockholders,  in  the  Vermont  Valley  Rail- 
road Company  and  its  management,  as  have  the  complainants, 
and  so  have  all  other  stockholders  in  the  company.  All  may 
not  agree  in  their  judgment  of  what  is  wise,  best,  or  legal, 
and  the  interest  of  some  may  be  overbalanced  by  their  in- 
terest in  other  railroads,  but,  as  stockholders  of  this  company, 
all  are,  in  fact,  in  the  like  interest.  But  this  does  not  destroy 
the  right  of  one  or  more  of  the  stockholders,  otherwise  com- 
petent, to  sue  in  the  Federal  Coui^ts.  Nor  can  the  desire  or 
wish  of  such  other  stockholders  that  the  complainants  may 
be  successful,  defeat  such  jurisdiction.  The  case  of  Dodge  v. 
Woolseyy  in  the  Supreme  Court  of  the  United  States,  (18* 
How.y  331,)  seems  to  me  conclusive  upon  this  aspect  of  the* 
present  case.  There,  as  here,  the  directors  refusing  to  sue 
resided  in  the  same  State  with  the  other  defendants.     There^ 
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as  here,  those  directors  were  of  the  same  opinion  with  the 
complainant,  that  a  wrong  to  the  corporation  had  been  done 
and  was  further  threatened,  and  that  the  acts  against  which 
the  complainant  sought  to  protect  the  corporation  were  ille- 
gal. They,  nevertheless,  refused  to  sue,  and  their  reason  for 
refusal  was  identical  with  that  here  alleged,  and  neither  in 
that  case  nor  this  did  it  appear  that  their  refusal  was  •  not 
actual,  or  that  they  were  not  sincere  in  their  reasons  therefor 
The  Court,  in  that  case,  declare  most  fully  the  jurisdiction  of 
the  Federal  Court,  and  show  the  necessity  of  such  jurisdic- 
tion, notwithstanding  it  was,  on  the  face  of  the  bill,  true,  as 
is  alleged  in  the  plea  in  the  present  case,  that  the  interests  and 
wishes  of  those  defendants  were  the  same  as  the  rights,  inter- 
ests and  wishes  of  the  complainant,  and  that  such  defendants 
were  in  full  accord  with  the  complainant,  as  a  stockholder  in 
the  corporation.  That  case  shows,  also,  that  the  complainant 
was'not  bound  to  make  stockholders  residing  in  the  State  in 
which  the  suit  was  brought  parties,  and,  inferentially,  that  a 
purposed  omission  to  make  them  parties,  in  order  that  the 
jurisdiction  of  the  Federal  Court  might  not  be  defeated,  did 
not  defeat  the  jurisdiction.  The  Court  say,  of  the  right  of 
the  stockholder  to  sue  in  such  cases:  ^^  Courts  of  Equity  have 
jurisdiction  over  corporations,  at  the  instance  of  one  or  more 
of  their  members  ;^'  and  of  the  particular  case  then  before 
them,  at  the  instance  of  a  single  stockholder,  the  complajnant, 
Woolsey  :  "  Besides,  it  was  not  his  interest  alone  which  would 
be  affected  by  the  result.  Hundreds,  citizens  of  the  State  of 
Ohio  and  citizens  of  other  States,  are  concerned  in  the  ques- 
tion." The  suit  being  brought  in  Ohio,  if  the  complainant  " 
had  made  such  other  stockholders  parties  defendant,  upon  al- 
legations adapted  to  charge  them,  it  would  not  have  deprived 
the  Court  of  jurisdiction.  His  omission  to  make  them  par^ 
ties  at  all  did  not  defeat  the  jurisdiction  ;  and,  if  it  had  been 
alleged  and  proved  that  the  reason  he  did  not  join  with  them 
as  complainants,  was  his  purpose  to  give  the  Federal  Court 
jurisdiction,  the  fact  would  have  been  wholly  immaterial,  be- 
cause he  had  the  right  to  prosecute  the  suit  himself,  without 
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making  them  parties.  So,  here,  the  complainants  had  the 
right  to  prosecute ;  and,  if  making  stockholders  who  reside 
in  Vermont  parties  plaintiff  with  them  would  deprive  them 
of  access  to  the  Federal  Courts,  they  had  a  right  to  sue  by 
themselves  and  for  that  precise  reason.  The  fact  that  all 
other  stockholders  have  th^  same  interest,  no  more  destroys 
the  jurisdiction  than  it  did  in  Dodge  v.  WooUey,  I  am,  ther& 
fore,  of  the  opinion  that  nothing  alleged  in  the  plea  of  the  de- 
fendant Prout  defeats  the  jurisdiction  of  this  Court,  and  that 
6uch  plea  should,  therefore,  be  held  insufScient.  The  com- 
plainants are,  therefore,  entitled  to  a  decree  notwithstanding 
6uch  plea. 

3.  As  to  the  motion  to  dismiss  the  bill,  which  is  made  by 
the  defendant  Page.  So  far  as  it  was  urged  upon  grounds 
arising  on  the  face  of  the  bill  itself,  what  is  firstly  above 
suggested  is  a  sufficient  answer  to  the  motion.  The  motion 
further  proceeds  mainly  upon  the  grounds  stated  in  the  plea 
of  the  defeudant  Prout,  aiid  these  have  been  above  secondly 
considered,  anjd  my  conclusion  is  adverse  to  the  motion.  If 
the  motion  be  disposed  of  upon  the  proofs  submitted  in 
support  of  the  grounds  alleged  therefor,  I  am  constrained'  to 
fiay,  that  those  proofs  do  not  satisfactorily  establish  such' 
cqllusion  or  conspiracy  or  attempted  fraud  on  the  jurisdiction, 
as  was  claimed  on  the  argument.  A  bill  ought  not  to  be 
dismissed  on  such  grounds  without  clear  proof.  The  com- 
plainants may  be  remediless,  when  the  directors  do,  in  fact, 
refuse  to  sue,  and  such  refusal  is  sincere,  unless  jurisdiction 
be  entertained. 

Besides,  so  far  as  the  motion  proceeds  on  the  allegation  of 
facts  not  appearing  on  the  face  of  the  bill,  but  sought  to  be 
brought  to  the  attention  of  the  Court  by  a  defendant  who 
has  submitted  to  the  jurisdiction  of  the  Court  by  answering 
to  the  merits,  the  motion  ought  not  to  be  entertained.  Where 
it  appears  by  the  complainant'^  own  showing  in  his  bill,  that 
the  Court  has  no  jurisdiction  of  the  action,  a  defendant  served 
with  process  may  demur  to  the  bill  on  that  ground,  and  there 
are  precedents  for  a  summary  motion  to  dismiss  the  bill.    In 


AUGUST,  1874.  .  297 


Pond  V.  The  Vermoat  Valley  Railroad  Company. 


sach  case,  the.  qaestion  arises  on  the  record,  and  can  be 
reviewed  on  an  appeal  or  writ  of  error,  bringing  the  record 
before  an  appellate  tribunal.  Bat,  where  the  bill  shows 
apparent  jurisdiction,  and  a  defendant  desires  to  contest  the 
allegations,  or  introduce  new  allegations  in  avoidance  of  the 
jurisdiction,  it  should  be  done  bj  done  by  plea  to  the 
jurisdiction,  which  will  bring  upon  the  record  the  allegations 
and  the  finding  of  facts  thereupon,  and  not  by  a  collateral 
proceeding,  forming  no  part-  of  the  record  proper,  and  not 
regularly  brought  before  the  appellate  tribunal  by  the  appeal 
or  writ  of  error. 

This  is  not  inconsistent  with  the  principle,  that,  whenever, 
in  the  progress  of  the  cause,  it  appears  t*hat  the  Court  have 
no  jurisdiction  thereof,  and  cannot  make  a  valid  decree,  the 
Court  will  decline  to  act  in  the  premises.  The  modes  of 
judicial  proceeding  prescribe  in  what  manner  such  facts  must 
be  made  to  appear  by  a  party  urging  the  objection.  As  to 
him,  if  h^  does  not  raise  the  objection  in  a  proper  form,  but 
appears  and  answers  to  the  merits,  he  has  no  cause  of  com- 
plaint, that  the  Court  do  not  afterwards  receive  from  him  the 
suggestion  in  an  informal  and  summarjr  manner.  The  record 
should  show  the  qaestion  by  proper  allegation  and  issue  there- 
upon. No  doubt,  the  Court  has  ppwer  to  protect  itself 
'  against  imposition*  and  fraud.  But,  parties  should  place  their 
defences  on  the  record  in  a  form  adapted  to  show  on  what 
they  rely,  and  in  a  fornfi  in  which,  on  a  review  of  the  record, 
the  appellate  Court  may  have  the  proceedings  before  it, 
without  searching  for  collateral  and  incidental  proceedings, 
called  out-branches  of  the  record.  This  is  in  conformity 
with  the  opinion  of  the  Supreme  Court  in  WicJdiffe  v. 
Owvng8^  (17  How.^  47,)  to  the  effect,  that,  when  the  averments 
in  the  bill  show  jurisdiction,  the  defendant,  if  he  widh  to 
deny  it,  must  show  want  of  jurisdiction  by  plea  controverting 
those  averments ;  and,  also,  in  harmony  with  the  opinion  of  the 
Supreme  Court,  in  Coal  Oompany  v.  Blatchford^  {11  WaUaoe^  , 
172,)  to  the  same  effect ;  and,  in  Jones  v.  League^  (18  Eow,^ 
81,)  the  Court  hold,  that,  when  the  facts  creating  jurisdiction 
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are  disputed,  the  facts  must  be  pleaded  in  abatement,  and  this 
must  be  done  in  the  order  of  pleading,  as  at  the  common  law. 
See  also  Wickwvre  v.  The  StatCy  (19  Conn.  R.j  477.) 

It  follows,  that  the  motion  must  be  denied,  with  costs. 
Oonnsel  will  prepare  the  proper  orders,  overrnling  the  plea 
of  the  defendant  Front,  and  denying  the  motion  of  the  defen- 
dant Page,  in  conformity  with  this  opinion. 

Edvmi  W.  SUyugJUon^  for  the  plaintiffs. 

George  F,  Edmunds^  for  the  defendants. 


ALFRfa>  Wilkinson  and  others,  Trxtstbes,  &e. 

■ 

Thomas  Dobbie  and  othebs.    In  EqunY. 

W.,  trostee  of  a  bankrupt,  filed  a  bilUin  equity,  setting  forth  that  P.,  the  bank- 
rupty  had  owned  a  vessel,  and  had  made  a  preferential  transfer  of  an  undivided 
half  of  it  to  S.,  who  had  transferred  it  to  Q.,  and  he  to  T.,  each  transferee  hav- 
ing knowledge  of  the  fraudulent  character  of  the  original  transfer.  The  biU 
set  forth,  that,  if  T.  had  any  interest  in  the  vessel,  there  was  an  irreconcilable 
difference  between  the  plaintiff  and  T.  in  regard  to  the  management,  disposi- 
tion and  navigation  of  the  vessel,  and  that  T.  had  forcibly  seized  the  vessel 
from  the  possession  of  the  plaintiff.  The  prayer  of  the  bill  was,  that  the  trans* 
fers  be  adjudged  void,  and  for  a  temporary  injunction  and  a  receiver,  and,  if 
T.  should  be  adjudged  a  part  owner,  tor  an  accounting,  and  a  sale  of  the  ves- 
sel, and  a  distribution  of  tbe  proceeds.  The  plaintiff  moved  for  an  injunction 
and  a  receiver.  P.,  S.,  G.  and  T.  were  defendants  in  the  bill,  and  denied  all 
fraud :  Hdd,  that  the  motion  must  be  denied. 

An  injunction  will  not  be  granted,  or  a  receiver  appointed,  where  it  is  not  ap- 
parent that  the  ultimate  determination  of  the  suit  in  favor  of  the  plaintiff  is 
reasonably  probable. 

The  bill  should  aver  joint  ownership  in  the  plaintiff  and  T.,  to  warrant  prelim- 
inary relief. 
•   If  it  did  aver  such  joint  ownership,  it  would  Be  multifarious,  as  asking,  also,  to 
set  aside  the  transfers  as  fraudulent 

(Before  Wallace,  J.,  Northern  District  of  New  York,  September  1st,  1874.) 
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This  was  a  motion  for  a  preliminary  injunction  and  the 
appointment  of  a  receiver.  The  bill  set  forth  the  appointment 
of  the  plaintiffs  as  trastees  of  the  estate  and  effects  of  White, 
Barnard  &  Page,  who  were  adjudicated  bankrupts  on  the  pe- 
tition of  creditors,  filed  on  the  24th  of  July,  1878,  and  that 
an  assignment  by  the  bankrupts,  pursuant  to  law,  of  all  their 
estate,  reistl  and  personal,  was  made  to  the  plaintiffs.  It  then 
stated,  "that,  for  some  time  prior  to  the  22d  of  April,  1873, 
the  defendant  Alanson  8.  Page,  one  of  the  bankrupts,  was  the 
registered  owner  of  the  vessel  called  the  Alanson  Sumner," 
but  that,  in  fact,  the  said  vessel  was  the  property  of  all  of  the 
bankrupts,  and  had  been  purchased  with  their  money.  It 
then  alleged,  that,  on  or  before  the  21st  of  January,  1873, 
Page  made  a  fraudulent  and  preferential  transfer  of  an  undi- 
vided one-half  of  said  vessel  to  the  defendant  Sallie  F.  Dobbie, 
and  she  subsequently  made  a  transfer  of  the  same  to  the  de- 
fendant Gilchrist,  and  he  to  the  defendant  Tliomas  Dobbie, 
and  that  each  of  these  transfers  was  made  with  full  knowledge 
of  the  fraudulent  and  preferential,  character  of  the  original 
transfer.  After  stating  fully  the  facts  showing  the  fraudulent 
character  of  these  transfers,  the  bill  proceeded  as  follows: 
"  And  your  orators  further  show,  that,  in  case  it  should  be 
held  and  decided  by  this  Honorable  Court  that  the  said 
Thomas  Dobbie  has  any  interest  whatever  in  the  said  vessel, 
your  orators  allege  that  there  is  an  irreconcilable  difference 
between  your  orators  and  the  said  Thomas  Dobbie,  in  regard 
to  the  management,  disposition  and  navigation  of  said  vessd," 
particularizing  this  allegation  by  setting  out  in  detail,  that, 
while  the  plaintiffs  were  in  the  peaceable  and  exclusive  pos- 
session of  said  vessel,  said  Thomas  Dobbie  forcibly  and  riot- 
ously dispossessed  the  plaintiffs  and  took  exclusive  possession 
of  the  same.  The  prayer  for  relief  asked  that  said  transfers 
be  adjudged  fraudulent  and  void,  and  for  a  decree  that  the 
plaintiffs  are  the  sole  owners  of  said  vessel,  and  for  a  tempo- 
rary injunction  and  a  receiver,  and  in  the  event  that  the  Court 
should  adjudge  that  the  said  Thomas  Dobbie  was  a  part  owner 
of  said  vessel,  ^'  that  an  accounting  may  be  had«  between  the 
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parties  who  may  be  found  to  own  said  vessel,  the  vessel  sold, 
and  the  proceeds  distributed  according  to  the  interests  of  the 
parties."  Upon  this  bill,  and  affidavits,  and  upon  affidavits 
and  exhibits  on  the  part  of  the  defendants  fnllj  denying  all 
the  averments  of  fraud,  and  averring  that  tbej  had  a  valid 
title  to  an  undivided  half  of  the  Tessel,  the  motion  was  pre- 
sented. 

_  . » 

jffeivry  JS.  DameSj  WiUiam  O.  Huger  and  Charles  T. 
liiohardson^  for  the  plaintiffs. 

Alberim  Perry  and  William  A.  .Poucher^  ior  the  de- 
fendants. 

Wallace,  J.  So  'far  83  this  motion  is  predicated  upon 
the  alleged  fraudulent  or  preferential  transfer  of  the  vessel, 
the  complainants  should  not  prevail  upon  the  facts  as  they 
appear  upon  the  hearing.  .  An  injunction  will  not  be  granted, 
or  a  receiver  appointed,  where,  upon  the  hearing  of  the  mo- 
tion, it  is  not  apparent  that  the  ultimate  determination  of  the 
suit  in  favor  of  the  complainants  is  reasonably  probable.  The 
defendants  fully  meet  and  deny  all  the  allegations  of  the  bill 
as  to  this  branch  of  the  case,  and  support  their  denial  by  affi- 
davits and  exhibits  which  strongly  corroborate  it. 

Upon  the  argument,  reliance  was  mainly  placed  upon  the 
ground  that  the  complainants  and  Thomas  Dobbie  are  joint 
owners  of  the  vessel,  between  whom  irreconcilable  differences 
exist,  of  such  character  as  to  justify  equitable  interference 
and  appropriate  preliminary  relief.  The  affidavits  upon  the 
part  of  the  defendants  show,  that  Thomas  Dobbie  and  the 
complainants  are  joint  owners  of  the  vessel ;  but,  objections 
fatal  to  any  relief  to  the  complainants  upon  this  ground  arise 
upon  their  bill.  The  bill  does  not  aver  that  the  complainants 
and  Thomas  Dobbie  are  such  joint  owners,  or  that  the  com- 
plainants have  any  interest  except  such  as  exists  because  the 
transfer  by  Page  was  fraudulent.  It  does  aver,  that,  at  and 
prior  to  the  22d  of  April,  1873,  the  bankrupts  were  the  own- 
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ers  of  the  vessel,  and  that,  at  a  subseqnent  time  specified,  a 
half  interest  was  transferred,  which  Thomas  Dobbie  now 
claims  to  own,  thereby  raising  the  inference  that  the  other 
half  was  not  transferred  and  became  the  property  of  the  com- 
plainants. As  a  question  of  evidence,  the  conclusion  would 
be  legitimate,  upon  the  rule  that  a  state  of  facts  once  shown 
to  exist  is  presumed  to  continue  until  the  contrary  is  shown* 
But  this  rule  does  not  obtain  in  construing  pleadings.  Facts 
must  be  specifically  stated,  and  conclusions  upon  inference  or 
argument  are  not  tolerated.  The  hypothetical  averment  of 
irreconcilable  ditferences  between  the  parties,  which  exist  "  in 
case  it  should  be  held  and  decided  by  the  Court  that  Thomas 
Dobbie  has  an  interest  in  said  vessel,^'  does  not  aid  the  plead- 
ing. The  Court  will  not  find,  or  seek,  to  find,  any  interest 
which  is  not  claimed  to  exist  by  the  bill.  No  relief  can  be 
decreed  finally  except  such  as  conforms  to  the  case  made 
by  the  bill  as  well  as  by  the  proofs — secundum  allegata  et 
probata — and,  as  none  can  be  granted  finally,  none  should 
be  granted  preliminarily,  upon  this  ground.  On  the  other 
hand,  if  the  bill  sufiSciently  averred  facts -showing  that  Thomas 
Dobbie  and  the  complainants  are  joint  owners,  and  that  such 
differences  exist  as  to  require  a  receiver  to  be  appointed  and 
a  sale  to  be  ordered,  then  such  averments  would  render  the 
bill  multifarious  and  demurrable,  and  for  this  reason  the  mo- 
tion should  be  denied. 

It  is  not  permissible  for  a  complainant  to  unite  in  his  bill 
two  inconsistent  causes  for  equitable  relief.  An  action  to 
act  aside  a  transfer  as  fraudulent,  in  which  the  Court  is  asked 
to  adjudge  the  defendant's  title  to  the^vessel  void,  and  one 
where  the  transfer  is  alleged  to  be  valid  and  the  complainant 
claims  relief  on  the  theory  of  a  subsisting  joint  interest  with 
the  defendant  by  reason  of  the  transfer,  proceed  on  entirely 
different  grounds,  and  are  utterly  repugnant  to  each  other. 
Both  theories  cannot  be  true  on  any  hypothesis  of  I  act,  or  by 
any  fiction  of  law.  Analogous  cases  are  those  in  which  it 
was  attempted  to  unite  a  cause  of  action  for  a  forfeiture  of  a 
lease,  and  an  injunction,  on  the  theory  that  the  lease  was  still 
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subsisting ;  a  cause  of  action  to  set  aside  a  contract  for  fraud, 
or,  if  valid,  to  enforce  its  specific  performance ;  a  claim  to 
recover  purchase  money  in  arrear  upon  a  contract,  and  for  a^ 
forfeiture  of  the  contract,  in  all  of  which  the  causes  of  action 
were  held  to  be  inconsistent.  Even  a  defendant  cannot  avail 
himself,  by  answer,  of  two  defences  which  are  so  inconsistent 
with  each  other  that,  if  the  matters  constituting  one  defence 
are  truly  stated,  the  matters  upon  which  the  other  defence  is 
attempted  to  be  based  must  necessarily  be  untrue  in  point  of 
fact»  {Hopper  v.  Sapper^  11  Paige^  46 ;  1  Ba/rh.  (JK  Pr.^ 
41,  2d  ed.y  note.) 

In  this  case,  upon  the  theory  of  a  fraudulent  transfer,  the 
bankrupt,  Sallie  Dobbie  and  Thomas  Dobbie  are  necessary 
parties,  while,  upon  the  other  theory,  none  of  the  defendants 
would  be  proper  parties  but  Thomas  Dobbie.  A  bill  may  be 
framed  with  a  double  aspect,  and  alternative  relief  be  de- 
manded, but  no  relief  can  be  demanded  which  is  not  consist- 
ent with  a  state  of  facts  conceded  in.  the  bill.  Where  the 
complainant  is  ignorant  of  the  facts,  he  may  allege  his  igno- 
rance, call  for  a  discovery,  and  frame  his  prayer  so  as  to  ob- 
tain such  relief  as  it  may  appear  he  is  entitled  to  ;  or  where, 
upon  the  facts  stated,  he  is  uncertain  as  to  the  relief  to  which 
he  is  entitled,  he  may  ask  for  alternative  relief.  These  are 
the  limitations  which  apply  to  a  bill  with  a  double  aspect. 
{IZoyd  v.  Breioster^  4  Paige^  537.)  It  can  hardly  be  con- 
tended that  the  bill  in  this  case  is  within  them.  The  com- 
plainants having  so  framed  their  bill  as  in  effect  to  deny  the 
existence  of  any  state  of  facts  inconsistent  with  a  fraudulent 
transfer  of  the  vessel  and  a  title  void  in  law,  they  must  stand 
or  fall  upon  the  issue  they  thus  liave  tendered.  The  motion 
is,  therefore,  denied,  with  costs. 
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The  Ltman  YENTiLATiNa  and  Refrigerator  Company 

William  Lalor.    In  Equitt. 

A  written  description  of  a  machine,  although  illustrated  by  drawings,  which 
has  cot  been  given  to  (he^ablio,  does  not  constitute  an  inyention,  within  the 
meaning  of  the  patent  laws,  so  as  to  defeat  a  subsequent  patent  to  an  inde- 
pendent inventor,  even  though  it  be  deposited  in  the  Patent  Office,  as  part  of 
an  ap  tlication  for  a  patent. 

To  attain  the  character  of  a  complete  invention,  it  must  be  embodied  in  a  form 
capable  of  useful  operation. 

The  reissued  letters  patent  granted  to  Stephen  Cutter,  March  lOth,  18H,  for  an 
"improvement  in  methods  of  cooling  and  ventilating  rooms,**  (the  original 
patent  having  been  granted  to  Azel  S.  Lyman,  as  inventor,  March  25th,  1856, 
and  extended  for  seven  years  from  March  26th,  1870,  and  reissued  to  said 
Lyman,  December  26th,  1871,)  defined,  as  to  the  meaning  of  the  claims  in  it. 

The  principle  and  mode  of  operation  of  the  apparatus  described  in  it,  explained. 

Various  alleged  prior  inventions,  examined  and  distinguished. 

(Before  Blatohfokd,  J.,  Southern  District  of  New  York,  September  10th,  1874.) 
•  « 

Blatohford,  J.  This  sait,  and  several  others,  are  brought 
on  reissued  letters  patent  granted  to  Stephen  Cutter,  March 
10th,  1874,  for  an  "improvement  in  methods  of  cooling  and 
ventilating  rooms."  The  title  to  tliis  patent  is  vested  in  the 
plaintiffs  for  the  whole  of  the  United  States,  except  the  East- 
ern District  of  New  York,  and  that  part  of  the  city  of  New 
York  lying  westerly  of  Broadway  and  Fifth  Avenue,  and  a 
few  counties  in  New  Jersey,  the  title  for  such  excepted  terri- 
tory being  vested  in  the  Lyman  Patent  Befrigerator  Com- 
pany. The  original  letters  patent  were  granted  to  Azel  S. 
Lyman,  as  inventor,  March  25th,  1856,  and  were  extended 
for  seven  years  from  March  25th,  1870,  and  were  reissued  to 
Lyman,  December  26th,  1871,  and  were  then  assigned  to 
said  Cutter,  and  reissued  to  him,  as  above  stated,  March  10th, 
1874. 
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The  first  claim  of  the  reissue  sned  on  is  in  these  words  : 
"  The  combination  of  a  descending  eondoit,  or  cold  air  flue, 
or  either,  with  a  reservoir  for  containing  cooling  materials', 
substantially  in  the  manner  and  for  the  purposes  described." 
This  claim  differs  only  in  the  addition  of  the  words  **or 
either"  from  the  first  claim  of  the  reissue  of  1871.  The 
first  claim  of  the  reissue  of  1871  was  sustained  in  two  suits 
in  equity,  on  final  hearing,  one  before  Judge  Hall,  in  the 
JNorthern  District  of  New  York,  in  March,  1872,  {Lyman  v. 
MyerSy)  and  the  other  before  Judge  Benedict,  in  the  Eastern 
District  of  New  York,  in  January,  1874,  {The  Lyman  Patent 
Jiefrigerator  Company  v,  Oswald )  In  both  of  those  suits  it 
was  sustained  against  the  alleged  prior  invention  of  Thaddeus 
Fairbanks,  a  patent  for  which  was  applied  for  September 
5th,  184»5,  and  rejected  February  6th,  1847,  and  withdrawn 
July  27th,  1847.  Long  after  such  withdrawal,  John  0. 
Scho(»ley  obtained  from  Fairbanks,  tor  the  sum  of  $5,  an  as- 
signment of  Fairbanks'  alleged  invention,  and  an  application 
was  again  made  for  a  patent  for  it,  and  a  patent  was  granted 
to  Schooley,  as  assignee  of  Fairbanks,  August  12th,  1856. 
Judge  Benedict,  in  the  case  against  Oswald,  says :  "  The 
proofs  show  that  Fairbanks  abandoned  his  invention  long 
prior  to  the  issue  of  the  patent  upon  it.  His  application  for 
a  patent,  made  in  1846,  was  rejected  on  the  27th  of  July,. 
1847,  and  he  then  withdrew  his  application.  No  subsequent 
effort  to  obtain  a  ])atent  or  preserve  his  invention,  or  to  put 
it  into  use,  appears  ever  to  have  been  made  by  him.  The 
patent  for  the  invention,  subsequently  issued  August  12th, 
1856,  was  obtained  by  one  Schooley,  as  assignee  of  Fairbanks, 
who  obtained  an  assignment  of  the  invention  irom  Fairbanks, 
for  the  sum  of  $5,  nearly  ten  years  after  the  withdrawal  of 
the  application  and  abandonment  of  the  invention  by  Fair- 
banks, the  inventor."  To  this  it  may  be  added,  that,  on  the 
present  motion,  nothing  is  shown  in  reference  to  the  inven- 
tion of  Fairbanks,  ex.cept  the  papers  from  the  Patent  OflSce, 
and  an  affidavit;  by  Schooley  showing  the  foregoing  facts.  It 
is  not  shown,  that,  prior  to  the  date  of  tlie  original  patent  to 
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Lyman,  much  less,  prior  to  the  date  of  Ljman's  inyention,  a 
refrigerator  was  actually  constructed  embodying  what  wag 
aet  forth  in  the  application  of  Fairbanks.  The  alleged  inven- 
tion of  Fairbanks,  as  anticipating  Lyman,  must,  therefore,  be 
laid  out  of  view.  As  regards  anything  shown  in  the  original 
application  of  Fairbanks,  made  in  1846,  and  rejected  jand 
withdrawn  in  1847,  it  is  well  settled,  that  a  written  descrip- 
tion of  a  machine,  although  illustrated  by  drawings,  which 
has  not  been  given  to  the  public,  does  not  constitute  an  in- 
Tention,  within  the  meaning  of  the  patent  laws.  Evidence 
that  such  a  description  was  made  does  not  show,  of  itself,  a 
prior  invention.  Such  a  description  has  not  the  same  effect 
as  a  printed  publication.  It  lacks  the  essential  quality  of 
«uch  a  publication,  for,  even  though  deposited  in  the  Patent 
Office,  it  is  not  designed  for  general  circulation,  nor  is  it 
made  accessible  to  the  public  generally,  being  so  deposited 
for  the  special  purpose  of  being  examined  and  passed  upon 
by  the  Patent  Office,  and  not  that  it  may  thereby  become 
known  to  the  public.  Although  it  may  incidentally  become 
known,  the  deposit  of  it  is  not  a  publication  of  it,  within 
the  meaning  of  the  statute  or  the  law.  Moreover,  although 
the  description  may  be  so  full  and  precise  as  to  enable  any 
one  skilled  in  the  art  to  which  it  appertains,  to  construct 
what  it  describes,  it  does  not  attain  the  proportions  or  the 
character  of  a  complete  invention  until  it  is  embodied  in  a 
form  capable  of  useful  operation.  {The  Nartiiweatem  Fvte 
EaatinguisJier  Co.  v.  The  Philadelphia  Fire  Eootinguisher 
Co.^i  6  Official  Gazette  of  Patent.  Office^  84.) 

In  answer  to  the  present  motion  for  injunction,  various 
other  alleged  prior  inventions  are  set  up.  To  understand 
their  bearing,  it  is  necessary,  first,  to  define  clearly  what  the 
plainti&  cover  by  their  patent.  The  specification  states  the 
invention  to  be  one  of  "  improvements  in  cooling,  drying 
and  disinfecting  rooms."  It  says :  "  My  improvement  in 
cooling,  drying  and  disinfecting  consists  in  the  peculiar  con- 
Btruction  of  the  box  or  reservoir  tor  holding  the  ice  or  other 
cooling  material.    The  object  sought  to  be  accomplished  by 
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ihifl  oonstrnction  is  the  productioD  of  a  current  of  cool  air  in 
a  determined  direction,  without  mechanical  aid  and  irre- 
spective of  place.  The  principle  I  employ  is  that  which  is 
exemplified  in  the  hydrostatic  column,  and  my  use  of  it  may 
be  understood  by  the  following  comparison :  If  we  suspend 
a  cake  of  ice  freely  in  the  air,  and  near  the  ceiling  of  a  closed 
room,  slight  currents  would  soon  be  produced  by  the  disturb- 
ance of  the  equilibrium,  consequent  upon  the  cooling  of  the 
air  in  contact  with  the  ice.  These  currents  would  be  feeble,, 
because  the  cold  descending  air  would  spread  out  over  a  wide 
base,  and  the  temperature  soon  become  equalized  by  mixing 
with  warm  air.  If,  however,  we  should  place  around  the 
sides  and  under  the  ice  a  conduit,  such  as  a  pipe  or  box  of 
sufficient  size  to  surround  the  ice,  the  air,  as  it  is  cooled, 
would  fall  down  and  soon  fill  the  same,  but  still  have  a 
tendency  to  spread  laterally,  in  consequence  of  its  gravity^ 
and,  therefore,  it  would  exert  pressure  on  all  sides,  similar  to 
a  non-elastic  fiuid.  If  one  or  more  openings  were  made  in 
the  bottom  of  the  same,  this  air  would  pour  out  with  a  certain 
force,  due  to  the  difference  of  the  temperatures  outside  and 
inside,  and  to  the  height  of  the  column,  obeying  precisely 
the  same  laws  which  would  govern  a  non-elastic  fluid.  The 
construction  of  a  refrigerating  box  on  this  principle  enables 
me  to  employ  it  to  various  useful  and  valuable  purposes,  such 
as  the  preservation  of  meats  and  vegetableSj^  ventilating, 
cooling,  drying  and  disinfecting  apartments  in  hospitals^ 
sleeping  and  other  rooms.  The  reservoir,  when  adapted  for 
holding  ice  as  the  cooling  ipaterial,  is  a  box  open  at  or  near 
the  top  and  in  or  near  the  bottom..  It  may  be  divided  into 
two  compartments  by  a  grating,  as  shown  in  fig.  1 — ^in  such 
case,  the  latter  serving  to  support  the  ice,  while  the  space 
beneath  may  form  a  cold  air  chamber,  E,  and  allow  the  free 
settling  of  the  cold  air  fropi  all  parts  of  the  grate.  When 
enclosed  in  an  air  tight  compartment,  as  is  shown  in  fig.  1,  at 
A,  and  the  box  D  charged  with  ice,  the  moisture  will  be 
extracted  from  the  air,  at  the  same  rate  that  its  temperature 
is  reduced,  in  the  following  manner :  The  air  in  A  is  at  first 
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of  the  temperature  of  tbe  Burronnding  medium,  aud  its 
hygrometrical  condition  is  the  same.  Ice  being  now  intro- 
duced into  the  box  D,  the  air  in  contact  will  be  immediately 
reduced  in  temperature,  condensation  takes  place,  and  moist- 
ure is  deposited.  The  condensed  air,  being  of  greater  specific 
gravity,  falls  into  the  air  chamber  E,  flowing  thence,  similar 
to  the  flow  of  water,  through  F,  downward  to  and  spreading^ 
over  the  floor,  and,  in  so  doing,  displaces  the  lighter  and 
warmer  air,  forcing  the  latter  upward  toward  the  top  of  the 
apartment.  As  it  there  comes  in  contact  with  the  ice,  the 
condensation  and  precipitation  of  moisture  goes  on  until  a 
minimum  temperature  is  reached.  Thus,  a  continual  circula- 
tion is  kept  up,  in  such  manner  that  the  whole  of  the  air 
must  circulate  through  the  ice-box.  Of  course,  all  articles,, 
such  as  meats  and  vegetables,  would  be  deprived  of  their 
moisture  in  a  like  degree  with  the  air,  the  latter  being  brought 
to  the  condition  of  great  purity  and  dryness.  The  water  falls 
to  the  bottom  of  the  cold  air  space  E,  where  it  may  be  caught 
by  a  trough  or  lip,  and  thence  discharged  to  the  outside  by  a 
suitable  pipe.  *  *  *  For  further  disinfecting,  a  charcoal- 
box  or  other  suitable  agent  may  be  employed,  as  shown. at 
B ;  or,  by  placing  it  at  y,  where  the  warm  and  moist  air 
passes  over,  to  be  cooled  and  dried.  Instead  of  a  single 
opening  or  flue,  in  or  at  the  bottom  of  the  ice-box,  or  below 
the  lowest  level  of  the  ice,  several  may  be  employed  in  con}- 
bination  with  one  cooling  reservoir ;  or,  where  the  apartment 
is  of  considerable  size,  more  than  one  reservoir  for  the  cooling* 
materials^  and  openings  or  flues  in  like  manner,  may  be 
arranged,  either  to  increase  the  circulation,  or  to  reduce  the 
temperature  and  drying,  or  both,  as  may  be  required.  The 
discharge  pipe  F  may  be  of  different  lengths,  according  as: 
the  blast  is  to  be  more  or  less  forcible,  the  higher  the  column 
the  greater  being  the  weight  and  velocity  of  the  discharge.'^ 
Only  the  Ist,  3d,  4th  and  5th  claims  of, the  patent  are  involved 
in  the  present  controversy.  The  first  claim  is  above  set  forth. 
The  8d,  4th  and  6th  are  in  these  words :  ^^  3.  In  a  closed 
refrigerating  chamber,  an  open  bottomed  cooling  reservoir^ 
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provided  with  an  apertare  for  the  ingress  of  the  air  above 
the  cooling  material,  in  combination  with  a  drip  to  prevent 
the  falling  of  the  water  into  the  chamber  below  the  cooling 
reservoir,  substantially  as  described.  4.  In  a  refrigerating 
chamber,  an  icerbox  open  above  and  below,  and  provided 
with  a  grate  for  supporting  the  ice.  5.  In  a  refrigerating 
chamber,  a  receptacle  for  cooling  material,  divided  into  two 
compartments,  the  one  serving  to  support  the  cooling  material, 
and  the  other  to  allow  the  settling  of  the  cooled  air,  sub- 
stantially as  described." 

It  is  apparent,  from  this  description,  taken  as  a  whole, 
that  the  principle  and  mode  of  operation  of  the  apparatus  de- 
scribed is,  that  the  cooling  of  the  air  in  the  air-tight  compart- 
ment or  refrigerating  chamber  is  to  be  produced,  not  by  con- 
duction, or  by  the  contact  of  such  air  with  a  metallic  or  other 
substance  to  which  a  low.  temperature  is  imparted  by  cooling 
material  in  a  cooling  reservoir,  but  by  the  free  passage  and 
circulation  of  such  air  from  the  top  downward,  through  and 
in  contact  with  the  cooling  material  in  the  cooling  reservoir, 
and  then  out  into  such  compartment  or  refrigerating  chamber, 
and  then  upward  outside  of  the  cooling  reservoir,  and  into 
the  top  of  the  cooling  reservoir  again,  all  the  openings  being 
entirely  within  the  refrigerating  chamber  or  compartment, 
and  the  direction  of  the  current  from  the  top  downward  being 
determined  by  the  fact  that  the  cooling  material  is  surrounded 
by  an  enclosure  which  acts  as  a  conduit.  In  connection  with 
such  establishment  of  a  cooled  current  of  air  in  a  determined 
direction,  the  moisture  in  the  air,  gathered  by  it  from  articles 
in  the  refrigerating  chamber,  or  from  other  sources,  is  deposited 
on  the  cooling  material,  in  the  cooling  reservoir,  as  the  air 
passes  in  direct  contact  therewith.  Thus,  the  whole  of  the 
air  must  circulate  through  the  cooling  reservoir  until  a  min- 
imum equable  temperature  of  the  air  is  attained,  and  desicca- 
tion and  refrigeration  go  on  simultaneously.  When,  there- 
fore, the  first  claim  of  the  patent  claims  ^*  the  combination  of 
a  descending  conduit  or  cold  air  flue,  or  either,  with  a  reser- 
voir for  containing  cooling  materials,  substantially  in  the  man* 
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ner  and  for  the  purpoBes  described/'  a  combination,  to  be  the 
same  combination,  whether  as  an  infringement  or  as.  antici- 
patory, must  not  only  be  a  combination  of  such  two  instru- 
ments, bnt  must  be  one  having  the  principle  and  mode  of 
operation,  and  operating  in  the  manner,  and  effecting  the  pniv 
pose,  of  the  combination  described  ia  the  patent. 

On  the  question  of  novelty,  the  defence  sets  up  a  refriger- 
ator built  by  Mace  &  Healy,  in  February,  1851,  for  one  Van 
Arsdale,  in  the  house  No.  31  East  21st  street,  in  the  city  of 
New  York,  as  a  part  of  the  house,  where  it  still  is.  The  ice 
is  placed  in  an  ice-chamber  in  the  upper  part  of  the  refrig- 
erator. The  bottom  of  the  ice-chamber  is  slatted,  so  that 
the  cooled  |kir  and  the  drip  of  water  can  pass  down  between 
the  slats.  Underneath  these  slats  is  a  solid  drip  roof  of 
zinc,  sloping  each  way  from  the  centre,  and  terminating  on 
each  side  a  very  short  distance  from  the  side  of  the  refriger- 
ating chamber,  the  edges  of  the  roof  being  turned  down. 
The  water  runs  down  the  roof  and  over  these  edges,  and  then 
fall?  down  to  the  bottom  through  narrow  yertical  spaces 
formed  on  each  side  by  sheets  of  metal  running  down  parallel 
to  the  sides  of  the  chamber,  just  within  the  overhang  of  the 
turned  down  edges  of  the  drip  roof,  and  running  down  nearly 
to  the  bottom  of  the  chamber.  It  is  claimed  that  these  nar- 
row vertical  spaces  act  as  conduits  not  merely  for  the  water 
but  for  the  cooled  air,  and  that  the  latter  can  pass  under  the 
lower  edges  of  the  sheet  of  metal  into  the  chamber.  It  is 
also  claimed  that  there  are  openings  between  the  upper  edges 
of  these  sheets  of  metal  and  the  overhangs  of  the  drip  roof, 
though  this  is  disputed.  Now,  it  is  yery  plain  that  this 
structure  does  not  embody  what  is  covered  by  the  first  claim 
of  the  plaintiffs'  patent,  as  above  defined.  There  is  a  reser- 
Toir  for  containing  ice,  combined  with  a  descending  conduit, 
and  it  may  be  that  a  small  proportion  of  cooled  air  will,  at 
some  time  in  the  operation  of  the  apparatus,  find  its  way 
down  the  narrow  vertical  spaces  and  out  into  the  chamber. 
But,  none  of  it  or  of  any  other  part  of  the  air  in  the  chamber 
will  find  its  way  again  into  the  ice  reservoir,  whether  there  be 
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or  be  not  openings  over  the  tope  of  the  vertical  partition- 
eheetB  of  metal.  There  is  no  such  circulation  of  air  as  there 
is  in  the  plaintiffs'  structure.  The  Van  Arsdale  refrigerator 
<loes  its  work  by  conduction,  by  the  contact  of  the  air  in  the 
chamber  with  the  cooled  metallic  drip  roof  and  the  cooled 
metallic  vertical  partitions,  and  not  upon  the  principle  of  the 
plaintiffs'  structure. 

The  defence  also  introduces  evidence  as  to  a  movable  re- 
frigerator called  the  Harpel  refrigerator.  It  is  claimed  that 
•  Mace  &  Healy,  at  168  Allen  street,  New  York,  before  July, 
1852,  made  at  least  a  dozen  refrigerators,  containing  an  ice- 
box in  the  top  and  back,  wholly  of  zinc,  which  had  two  rows 
of  holes  near  the  top  in  the  side  towards  the  chamber,  and  a 
grate  or  wooden  rack  at  the  bottom  of  the  ice-box,  on  which 
the  ice  rested,  so  that  the  cooled  air  and  the  water  passed 
down  through  the  grate,  and  the  water  fell  upon  an  incline 
doping  away  from  the  body  of  the  chamber,  and  was  carried 
off  by  a  pipe,  while  the  air- passed  through  a  row  of  holes  in 
A  vertical  piece  of  metal  near  the  side  of  the  chamber,  between 
the  incline  and  the  grate,  and  so  into  the  chamber,  and 
around  into  the  ice-box  again  through  the  two  rows  of  holes 
first  mentioned.  One  of  these  refrigerators  is  said  to  be  in 
existence.  Harpel  says  he  bought  it  in  1852.  .  He  gives  no 
more  specific  date,  except  that  it  was  while  Mace  &  Healy 
were  in  Allen  street.  Gray,  who  did  the  carpenter  work  on 
the  refrigerators,  fixes  the  date  of  doing  such  work  as  being 
before  October,  1852,  because  Mace  &  Healy  moved  at  that 
date  from  Allen  street  to  Houston  street,  but  he  gives  no  more 
definite  date  than  that  it  was  before  July,  1852,  and  he  gives 
DO  reason  for  fixing  it  as  early  as  July,  in  1852.  Elsewhere, 
he  says  that  he  helped  to  make  such  refrigerators  ^^  in  1851 
and  1852.''  Mace  says  the  refrigerators  were  made  while  Mace 
<fe  Healy  were  in  Allen  street,  and  that  they  moved  from 
there  in  October,  1852.  He  gives  the  time  of  making  and 
selling  them  as  '^  in  the  years  1851  and  1852."  Metzinger 
says  he  worked  as  zinc  worker  for  Mace  &  Healy  from  April 
to  July,  1852,  at  Allen  street,  and  then  did  the  zinc  work  for 


SEPTEMBER,  1874.  811 


The  Lyman  VeQtilatiiig  and  Refrigerator  Oompaoy  tr.  Lalor. 

^  tor  «,ch  ^ftigemo™.    Zy^  earrie.  Uck  U.  «^ 

^tmctioQ  of  a  refrigerator  embodyiDg  the  combination  covered 
by  the  first  claim  of  the  plaintiffs'  patent  to  "  the  spring  or 
early  summer  of  1852."  The  Harpel  refrigerator  was  not 
produced  before  the  Court,  nor  was  it  submitted  to  the  exam- 
ination of  the  plaintiffs'  agents  or  experts ;  but,  eren  if  it  be 
■assumed  that  it,  and  others  made  like  it,  embodied  what  is 
found  in  the  first  claim  of  the  plaintiffs'  patent,  the  loose  evi- 
•denee  as  to  date  cannot  be  allowed  to  prevail  against  Lyman's 
invention.  The  books  of  Mace  &  Healy  are  not  produced  or 
referred  to  for  evidence  as  to  date.  None  of  the  testimony, 
all  of  which  is  ex  parte  and  by  affidavit,  antedates,  even  on 
its  face,  the  invention  of  Lyman,  except  the  general  language 
>of  Gray  and  of  Mace,  that  it  was  in  1851  and  1852  the  refrig- 
•erators  were  made.  Gray  says  he  was  at  work  as  a  journey- 
man on  the  carpenter  work  of  refrigerators  for  Mace  & 
Healy,  in  1851  and  1852,  at  Allen  street,  but  he  assigns  no 
more  specific  date  to  the  refrigerators  in  question  than  that  it 
was  ^^  before  July,  1 852,"  although  he  afterwards  refers  to 
the  refrigerators  as  made  ^^  in  1851  and  1852."  This  evidence 
is  too  loose  and  inconclusive  to  be  allowed  to  prevail,  on  a 
motion  for  a  pr^limyiary  injunction,  against  a  patent  of  such 
long  standing,  and  which  has  been  sustained  on  final  hearing, 
and  extended  and  reissued. 

A  refrigerator  alleged  to  have  been  made  by  one  Whittier, 
in  Dan  vers,  Massachusetts,  in  1846,  is  also  set  up  in  defence. 
It  was  planned  by  one  Mead,  for  his  private  use.  Whittier 
was  a  carpenter  and  did  the  wooden  work.  Mead  did  the 
^inc  work.  Whittier  says  that  the  cooling  chamber  occupied 
the  whole  of  one  end,  and  the  lower  half  of  the  other  end,  of 
the  refrigerator;  that  the  ice-box  was  placed  in  the  upper 
portion  of  the  latter  end,  and  extended  across  the  whold 
width,  and  lengthwise  from  about  the  middle  of  the  length  to 
within  from  one  and  a  quarter  to  two  inches  of  the  inner  wall 
at  the  end  in  which  the  ice-box  was  placed ;  that  the  side  of 
the  ice-box  nearest  the  middle  of  the  refrigerator  was  open 
for  about  two  and  a  quarter  inches  from  the  top ;  that  the 
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opposite  side  of  the  ice-box  had  an  opening  about  three  inches 
in  width  across  the  whole  side,  the  bottom  of  the  opening 
being  one  and  a  half  or  two  inches  from  the  zinc  bottom  of 
the  ice-box ;  that  the  ice-box  was  of  zinc,  and  its  bottom  sloped 
slightly  each  way  towards  the  centre; 'that  a  drip-pipe  was 
affixed  to  the  bottom,  and  passed  through  the  refrigerator  and 
below  it ;  and  that  slats  of  wood  were  placed  over  and  across  the- 
zinc  bottom  of  the  ice-box,  the  ice  resting  on  the  slats,  and 
being  thus  kept  above  and  free  from  the  drip.  Whittier  says 
that  the  result  of  this  construction  was,  that,  when  the  ice-box 
was  supplied  with  ice,  a  constant  circulation  of  air  within  the 
refrigerator  was  created,  throngh  the  opening  at  the  top,  and 
through  the  ice,  and  down  into  the  cooling  chamber,  and  up 
again  into  the  ice-box  through  the  opening  at  the  top.  He 
adds :  ^^  The  location  of*  the  ice-box  and  its  general  shape 
were  devised  by  Mr.  Mead,  but  I  myself  suggested  the  open- 
ings to  remedy  a  defective  working  of  the  refrigerator."  This 
shows  that  the  refrigerator  was  made  and  put  to  work  with- 
out the  openings,  and  worked  defectively.  Without  the  open- 
ings it  was,  necessarily,  a  refrigerator  operating  solely  by  con- 
duction. Therefore,  when  Mead  and  Whittier  first  made  the 
refrigerator  and  put  it  to  work,  they  had  po  conception  of  tha 
principle  of  having  a  current  of  cooled  air  to. circulate.  Then 
the  openings  were  made.  Mead  used  the  refrigerator  for  a 
time,  and  then  sold  it  to  one  Johuson.  Its  history  is  not  fur- 
ther traced.  Whittier  then  says :  ^^  I  made  myself  two  or 
three  other  refrigerators  on  the  same  general  principle  prior 
to  1850,  but  varied  the  construction  of  the  bottom  of  the  ice-box 
by  elevating  the  framework  of  wooden  slats  above  the  zinc 
bottom,  and  adding  a  wooden  lining  inside  of  the  zinc  box. 
The  flow  of  cold  air  was  then  through  the  channel  between 
the  slat  floor  aifd  the  zinc  bottom.  I  also  changed  the  slope 
of  the  zinc  bottom,  so  as  to  make  it  slant  across  the  whole 
bottom  of  the  ice-box  and  terminate  in  a  depression  from 
which  the  drip-pipe  led  out."  It  thus  appears  that  the  Mead 
refrigerator  was  regarded  by  Whittier  as  experimental,  for  na 
more  were  made  like  it,  but  when  he  came  to  make  others  he 
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varied  the  conBtructioii.  He  sajB  he  Bold  the  two  or  three  he 
so  made.  Their  history,  or  how  they  operated  in  practice,  we 
are  not  told.  Certainly,  if  the  true  principle  of  constmcting^ 
refrigerators,  that  embodied  in  the  plaintiffs'  patent,  had  been 
Buccessf  ally  and  practically  developed  in  the  two  or  three  re- 
frigerators made  and  sold  by  Whittier,  it  seems  very  strange 
that  no  more  than  two  or  three  were  made  in  a  space  of 
four  years,  and  that  the  valne  and  merit  of  the  invention 
were  not  more  fhlly  recognized.  The  making  of  the  two  or 
three  refrigerators  by  Whittier  is  not  shown  to  have  given 
rise  to  the  manufacture  and  introduction  of  refrigerators  em- 
bodying the  first  claim  of  the  plaintiffi'  patent,  for,  although 
Whittier  says,  that  "  since  1850  "  he  has  "  built  other  refrig- 
erators on  the  same  general  plan,"  he  does  not  say  when  he 
built  them,  or  that  the  first  he  built  of  them  was  not  built 
very  recently,  and  in  view  of  the  Lyman  patent.  The  evi- 
dence as  to  the  Whittier  structure  is  not  such  that  it  can  pre- 
vail against  the  plaintiffs'  patent,  in  its  present  posture. 

Another  refrigerator,  deposed  to  by  one  Wells,  is  alsa 
adduced.  Wells  testifies,  that,  between  1846  and  1856  there 
were  made  in  Boston,  in  the  shop  of  one  Fatten,  for  whom  he 
then  worked  as  a  journeyman  cabinet  maker,  many  hundred 
refrigerators,  which  were  sold  for  use  in  Boston  and  else- 
where ;  that  the  refrigerator  was  lined  with  zinc,  and  divided 
by  a  zinc  vertical  partition,  at  right  angles  with  its  front  and 
rear,  into  two  spaces,  in  the  proportions  of  one-third  and  two- 
thirds  ;  that  a  row  of  holes  was  pierced  through  this  partition 
near  its  top  and  another  row  near  its  bottom ;  that  the  ice 
was  placed  in  the  smaller  division  of  the  refrigerator,  and  the 
larger  division  was  used  as  the  cooling  chamber ;  that  the  ice 
was  raised  from  the  bottom  of  the  ice-box  by  a  rack  or  frame 
pierced  with  holes ;  and  that  there  was  a  circulation  of  air 
through  the  upper  holes,  the  ice,  and  the  lower  holes.  A 
model  of  one  of  these  refrigerators  is  produced.  This  model 
shows  that  the  ice  was  not  placed  in  an  elevated  position,  but 
was  placed  at  the  bottom  of  the  smaller  division,  the  rack 
resting  on  such  bottom.    The  upper  surface  of  the  rack  is  be- 
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low  the  lower  holes  in  the  partition.  In  the  ioe-chAmber 
there  are  arrangements  for  ehelves  to  be  placed  above  the  ice, 
on  which  to  pat  articles  to  be  cooled.  The  description  and 
drawing  of  the  plaintiffs'  patent  clearly  show  that,  to  carry 
out  Lyman's  invention,  the  ice-box  is  not  to  be  placed  in  the 
relative  ppsition  to  the  other  parts  of  the  stmctore  in  which 
it  is  placed  in  the  Wells  structure,  finch  description  and 
drawing  represent  the  ice-box  as  placed  in  the  extreme  upper 
part  of  the  cooling  chamber.  The  operation  of  the  Wells 
structure  must  have  been  substantially  by  conduction  by 
means  of  the  metal,  and  there  is  in  it  no  practical  develop- 
ment of  the  principle  of  Lyman's  structure,  in  respect  of  cir- 
culation. Although  Welk  states  that,  prior  to  1851,  at  least 
500  of  such  refrigerators  were  made  and  sold,  yet  it  is  not 
«hown  that  all  which  were  ever  made  have  not  passed  out  of 
existence,  superseded  by  structures  built  upon  the  plan  of 
Lyman'is. 

The  defence  also  introduces  the  affidavit  of  Darius  Eddy,  who 
«ays  that,  since  1847,  he  has  been  in  the  business  of  making 
refrigerators,  and  is  still  in  it ;  and  that,  from  1847  to  1850  he 
made  and  sold,  in  Boston,  two  refrigerators  of  the  following 
description  :  The  refrigerator  was  in  the  usual  form  of  an  up- 
right refrigerator.  It  was  made  with  an  inside  and  outside 
box,  but,  in  the  rear,  the  filling  usually  placed  between  the 
inner  and  outer  boxes  was  omitted,  so  as  to  leave  a  vacant 
apace.  This  space  was  divided  vertically,  at  right  angles  with 
the  front  and  rear  of  the  refrigerator,  from  the  top  to  near  the 
bottom,  so  as  to  make  two  flues  or  channels  for  the  passage 
of  air.  The  ice-chamber  occupied  the  whole  of  the  top  of  the 
inside  box.  The  ice  rested  upon  a  rack  shelf  placed  in  the 
ice-box,  the  ice-box  being  of  zinc.  Below  the  ice-box,  and 
occupying  the  whole  remaining  portion  of  the  inside  box,  was 
the  refrigerating  chamber.  In  the  left  hand  side  of  the  ice- 
box, near  the  bottom,  holes  were  opened  from  the  ice-box 
into  the  left  hand  open  space  behind,  for  the  cold  air  to  pass 
into  such  space,  and  descend  to 'its  bottom.  Just  above  the 
bottom,  other  holes  were  pierced,  leading  into  the  refiriger- 
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ating  chamber.  In  the  right  hand  side  of  the  refrigerating 
chamber,  and  near  its  top,  and  just  below  the  ice-box,  a  third 
row  of  holes  was  pierced,  leading  into  the  right  hand  flue  be- 
hind, for  the  warm  air  to  pass  from  the  refrigerating  chamber 
into  such  right  hand  flue  and  rise  to  its  top.  'Nehv  the  top  of 
said  fine  a  fourth  row  of  holes  was  pierced,  leading  intp  the 
ice-box,  for  the  warm  air  to  pass  into  the  ice-box.  It  is 
claimed  that  this  structure  developed  the  same  principle  of 
the  self-operating  circulation  of  the  air  and  deposit  of  its 
moisture  on  the  ice,  that  is  found  in  Lyman's  structure. 
There  may  be  in  it  an  idea  of  circulation,  but  the  structure  is 
not  the  same  as  Lyman's.  The  descending  conduit  is  not 
combined  with  the  ice-reservoir  substantially  in  the  manner 
of  Lyman's,  nor  have  the  two  the  same  mode  of  operation. 
In  the  Eddy  structure,  there  would  be  a  circulation  in  the 
supplemental  space  behind,  probably.  The  partition  is  de- 
scribed as  not  extending  to  the  bottom,  but  as  leaving  a  free 
space  underneath  it.  So,  too,  there  would  be  a  ventilation 
afforded  to  the  ice-box  and  the  refrigerating  chamber  by 
means  of  the  use  of  the  holes  and  the  spaces  behind.  But,  the 
structure  was  evidently  one  of  the  class  that  cooled  by  con- 
duction, as  its  principle  of .  operation,  the  ice-box  being  of 
zinc. 

It  is  to  be  remarked,  that  the  Oourt  is  not  furnished  with 
any  testimony  of  experts,  by  the  defence,  to  the  effect  that 
any  of  these  alleged  prior  structures  embodied  substantially 
the  combination  found  in  the  first  claim  of  the  plaintiffs' 
patent.  Every  presumption  is  to  the  contrary,  for  it  does  not 
appear  that  the  extensive  use  now  made  of  structures  sub-' 
fltantially  like  Lyman's  is  traceable  to  any  of  these  alleged 
prior  structures.  In  fact,  the  more  numerous  and  diversified 
the  forms  and  arrangements  which  existed  prior  to  Lyman's, 
the  more  certain  is  it,  that  they,  none  of  them,  reached  the 
principle  of  Lyman's,  because  his  principle,  once  practically 
developed  by  him,  superseded  the  prior  structures. 

It  remains  to  see  what  are  the  structures  sought  to  be 
enjoined.    There  is  a  dispute  as  to  how  the  structure  of  Lalor 
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is  arranged.  The  plaintiffs  ehow  that  it  has  an  ice-box  in  an 
elevated  position,  in  the  refrigerating  chamber,  with  an  open- 
ing over  the  top  of  that  side  of  it  which  is  towards  the  re- 
frigerating chamber,  so  as  to  permit  the  free  passapre  of  air 
over  the  top  of  such  side  from  tlie  refrigerating  chamber  into 
the  ice-box;  that  the  refrigerating  chamber  is  closed;  that 
the  ice-box  has  a  grating  in  it  near  its  bottom,  for  the  passage 
of  the  cold  air  and  of  the  drip ;  that  the  drip  falls  upon  two 
inclines,  one  sloping  each  way  towards  a  central  point,  from 
each  of  two  sides  of  the  ice-box,  but  the  two  not  meeting  in 
the  centre,  and  the  drip  being  canght  by  a  pan  which  isimder 
the  central  spacQ  between  the  inclines  and  overlaps  their  inner 
edges ;  that  the  cold  air  passes  through  the  grate,  and  down 
through  the  space  between  the  inclines,  and  over  the  edges  of 
the  pan,  and  so  into  the  refrigerating  chamber ;  that  there  is 
no  opening  in  any  side  of  the  ice-box,  except  the  opening, 
before  mentioned,  at  the  top ;  and  that  all  the  cold  air  which  * 
passes  out  of  the  ice-box,  passes  down  through  the  grate  at  the 
bottom.  Lalor  shows,  that,  in  the  same  side  of  the  ice-box  in 
which  there  is  the  opening  at  the  top,  there  is  another  open* 
ing  near  the  bottom,  about  six  inches  wide,  through  which 
the  cold  air  passes  from  the  ice-box  into  the  refrigerating 
chamber ;  and  that,  although  the  ice  rests  upon  a  rack  through 
which  the  drip  falls  into  a  pan,  there  is  no  opening  for  the 
cold  air  to  pass  out  over  the  pan.  It  is  immaterial  which,  in 
the  particulars  in  dispute,  is  the  true  description  of  Lalor's 
structure ;  for,  in  either  form  it  infringes  the  first  claim  of 
the  plaintiffs'  patent.  In  either  form  it  has  a  descending 
conduit  combined  with  an  ice-reservoir,  substantially  in  the 
manner  and  for  the  purposes  described  in  the  plahitiffl' 
patent,  as  such  combination  has  been  hereinbefore  defined. 
The  ice-box  is  open  at  the  top  and  "near  the  bottom,"  in 
the  language  of  the  plaintiffs '  specification.  The  sides  of 
the  ice-box  perform  the  ofSce  of  a  descending  conduit,  while 
the  grate  holds  up  the  ice  and  makes  a  reservoir.  The  air 
passes  in  above  and  upon  the  ic^  and  down  through  the  ice, 
and,  when  cooled  by  it,  is  conducted  out  firom  below.    It  may 
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he  that  the  operation  of  the  stracture  is  inferior  to  that  of 
one  in  which  the  cold  air  passes  out  through  the  grate  at  the 
bottom,  but  the  operation,  as  a  whole,  is  the  same  as  that  of 
the  Lyman  structure.  I  find  that  Judge  Benedict,  in  the 
£astern  District  of  New  York,  has  enjoined,  under  this  patent, 
the  structure  of  one  Abel,  which  had  no  opening  in  the 
bottom  of  the  ice-box  for  the  passage  out  of  cold  air,  but  had 
one  entire  side  of  the  ice-box  slatted  vertically,  except  adjacent 
to  its  top  and  bottom,  so  that  the  air  passed  in  near  the  top 
and  passed  out  near  the  bottom.  I  concur  in  the  correctness 
of  that  decision.  In  accordance  with  such  view,  the  arrange- 
ment of  Lalor,  with  the  egress  opening  in  the  side  of  the  ice- 
box, is,  a  foriiari,  an  infringement  of  the  first  claim  of  the 
patent.  If  the  egress  be  through  the  bottom,  there  is  equally 
an  infringement  of  such  claim.  In  order  to  infringe,  it  is  not 
necessary  that  there  should  be  a  tube,  chamber  or  conduit 
below  the  ice-box,  to  conduct  the  cooled  air  from  the  ice  to  or 
near  to  the  bottom  of  the  refrigerating  chamber.  As  before 
aaid,  the  sides  of  the  ice-box  are  a  conduit.  The  specification 
of  the  patent  so  expressly  states.  It  speaks  of  placing  around 
the  sides  of,  and  under,  a  cake  of  ice  placed  near  the  ceiling 
of  a  closed  room,  a  box  of  sufficient  size  to  surround  the  ice, 
and  calls  such  box  a  conduit.  The  first  claim  refers  to  such 
a  conduit  when  it  speaks  of  a  descending  conduit.  The 
fipecification,  in  describing,  and  the  drawing,  in  exhibiting,  a 
structure  with  the  cold  air  passing  through  the  grate  below, 
and  then  down  through  a  flue  to  near  the  bottom  of  the 
refrigerating  cliamber,  was  setting  forth  what  the  specification 
was  required  to  set  forth,  namely,  what  was  regarded  at  the 
time  by  the  inventor  as  the  best  embodiment  of  his  invention. 
But,  the  first  claim  rightfully  claims  the  descending  conduit, 
whether  the  box  without  the  flue  or  the  box  supplemented  by 
the  flue,  to  confine  and  give  direction  to  the  cooled  air,  in 
combination  with  means  of  holding  the  cooling  material  in 
position,  when  the  combination  operates  substantially  in  the 
manner  and  for  the  purposes  described. 

The  structure  of  Eopp  is  like  the  description  of  Lalor's 
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structure  given  by  the  plaintiffs,  as  above  set  forth,  and,  there- 
fore,  is  an  infringement  of  the  first  claim  of  the  patent. 

The  structure  of  Dom  &  Smitzer  is  like  the  description 
of  Lalor's  ^ven  by  the  plaintiffs,  except  in  certain  particulars* 
The  plaintiffs  claim  that  the  structure  of  Dom  &  Smitzer,  in 
addition  to  having  a  horizontal  aperture  at  the  top  of  the  ice- 
box, opening  into  it  from  the  refrigerating  chamber,  has 
other  horizontal  openings,  parallel  with  the  upper  one,  along' 
the  same  side  of  the  ice-box,  and  a  grate  at  the  bottom, 
through  which  the  cold  air  and  drip  pass,  and  a  pan  under- 
neath sloping  entirely  in  one  direction,  and  so  arranged  that 
the  cold  air  can  pass  down  over  each  edge  of  it.  The  defence 
claims,  that,  in  Dom  &  Smitzer's  structure,  the  cold  air  can 
pass  down  only  over  one  edge  of  the  drip  pan,  and  not  over 
both  edges  of  it,  and  that  there  is  no  opening  between  the 
inner  edge  of  the  drip-pan  and  the  back  of  the  structure,  but 
only  an  opening  between  the  outer  edge  of  the  drip  pan  and 
the  outer  comer  of  the  ice-box  into  the  body  of  the  chamber ; 
and  that  the  slats  on  the  side  of  the  ice-box,  which  confine 
the  ice,  are  not  horizontal,  but  are  vertical  slats  separated 
by  two  horizontal  beams,  to  which  they  are  nailed,  the  verti- 
cal  slats  extending  from  the  top  to  the  bottom  of  the  ice-box. 
It  makes  no  difference  which  is  the  correct  description  in 
these  particulars,  for,  either  form  is  an  infringement  of  the 
first  claim  of  the  patent.  The  openings  through  the  grate 
effect  the  main  purpose  of  the  structure,  the  egress  in  the 
side  being  additional. 

The  plaintiffs  show  the  structure  of  Ayen  to  be  like  their 
description  of  the  structure  of  Dom  &  Smitzer.  The  de- 
fence claims  that  the  drip-pan  of  Ayen  is  depressed  in  the 
centre,  and  is  in  dose  contact,  on  one  side,  with  the  side  of 
the  structure,  and  that  the  descending  air  passes  out  only  be- 
tween the  outer  comer  of  the  ice-box  and  the  outer  edge  of 
the  drip-pan.  Either  form  is  an  infringement  of  the  first 
claim  of  the  patent. 

The  plaintiffs  show  the  stmcture  of  Hoffman  to  be  like 
their  description  of  the  stmcture  of  Dom  &  Smitzer,  except 


SEPTEMBER,    1874.  319 


The  Lyman  Ventilating  and  Refirigerator  Company  «.  Lalor. 

that  the  drip-pan  is  inclined  both  ways  towarde  the  centre^ 
the  cold  air  passing  down  oyer  each  edge  of  it.  The  defence 
daima,  that^  in  the  structure  of  Hoffman,  the  ice-box  once  had 
a  slatted  bottom  and  a  side  of  horizontal  slats ;  that  now  the 
bottom  of  the  ice-box  is  floored  over  with  a  solid  floor  of 
boards ;  and  that  the  inner  edge  of  the  drip-pan  is  in  close 
contact  with  the  side  of  the  structure.  Either  form  is  an  in- 
fringement of  the  first  claim  of  the  patent. 

The  structure  of  Cunningham  is  like  the  plaintiffs'  de- 
scription of  the  structure  of  Hoffman,  except  that  the  side  of 
the  ice-box  which  has  an  opening  at  the  top  of  it  is  solid  be- 
low that  opening,  and  the  inner  edge  of  the  drip-pan  is  in 
close  contact  with  the  side  of  the  structure.  It  infringes  the 
first  claim  of  the  patent. 

The  plaintiffs  show  that  the  structure  of  Schlang  is  like 
the  structure  of  Cunningham.  The  defence  claims,  that  un- 
derneath the  ice-grating,  and  over  the  drip-pan,  there  is  a 
curved  sheet  of  zinc,  with  the  concave  face  upward,  which 
comes  into  contact  with  the  back  of  the  structure,  on  one  side^ 
and  nearly  in  contact  with  the  outer  side  of  the  ice-box,  on 
the  other  side,  and  receives  the  drip,  and  has  a*  hole  in  ita 
centre,  for  the  water  to  escape ;  that  all  the  air  which  passes 
out  passes  over  the  outer  edge  of  this  curved  sheet ;  that  na 
air  passes  through  the  curved  sheet;  and  that  the  curved 
sheet  compels  all  the  air  to  go  out  sidewise  at  the  lower  comer 
of  the  ice-box.  In  either  form  this  is  an  infringement  of  the 
first  claim  of  the  patent. 

The  plaintiffs  show  that  the  structure  of  Burkle  is  like 
their  description  of  the  structure  of  Ayen,  except  that  the 
inner  end  of  the  drip-pan  is  in  close  contact  with  the  side  of 
the  structure.  The  defence  claims  that  the  sidenslats  to  the 
ice-box  are  set  vertically,  and  not  horizontally.  Either  form 
infringes  the  first  claim  of  the  patent. 

I  find  that  Judge  Benedict,  in  the  case  of  Crowell,  has  en- 
joined a  structure  like  those  which  the  plaintiffs  show  to  be 
the  structures  of  Cunningham  and  Schlang,  as  being  an  in-^ 
f ringement  of  the  first  claim  of  the  patent,  and  that,  in  the 
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case  of  Schaefer,  he  has  enjoined,  as  sach  infringement,  a 
strnctore  like  the  description  by  the  defence  of  the  stractore 
of  Dom  &  Smitzer.  He  says,  in  the  latter  case,  and  £  concur 
with  him :  ^^The  front  side  of  the  ice-box  is  so  constructed  as 
to  allow  air  to  pass  out  through  slits  in  the  side ;  but,  making 
such  slits  in  the  side  of  the  ice-box  does  not  work  any  sub- 
stantial change  in  the  refrigerator.  Although,  perhaps,  not 
as  effective  as  without  the  slits,  it  still  contains  the  character- 
istic elements  of  the  invention  of  Lyman,  as  described  in  the 
first  claim  of  the  reissue  "  of  March  10th,  1874,  "  and  clearly 
is  an  infringement  upon  tha.t  patent."  In  the  structure  of 
Schaefer,  in  addition  to  the  slats  in  the  side  of  the  ice-box, 
there  was  a  grating  in  the  bottom  of  it,  and  the  cold  air  could 
pass  down  and  over  one  edge  of  the  drip-pan  into  the  refrig- 
erating chamber. 

I  have  carefully  considered  all  the  matters  presented  in 
these  cases,  and  am  of  opinion  that  the  injunctions  asked  for 
must  be  granted,  as  to  the  first  claim  of  the  patent. 

John  J.  Allen  and  Edward  J.  Cramer^  for  the  plaintiffs. 

EdADwrd  N.  Dioker&on  and  Charles  O.  Beamia/n^  Jr.^  for 
the  defendants. 


Eugene  A,  Heath  m.  Theodore  P.  Austin. 

A  defendant  in  a  suit  brought  in  a  State  Court  of  New  York  removed  the  eoit 
into  this  Court,  on  the  ground  that,  being  a  citizen  of  Connecticut^  be  had 
been  eued  by  a  citizen  of  New  York.  The  plaintiff  mored  to  remand  the 
cause  to  the  State  Court,  on  the  ground  that  the  defendant  was  not,  in  fact,  a 
citizen  of  Connecticut :  Held,  that,  on  the  question  of  such  citizenship  of  the 
defendant)  the  affirmatire  was  with  the  defendant ;  that,  where  he  was  a  per- 
manent resident  and  citizen  of  Connecticut  down  to  a  period  shortiy  prior  to 
the  commencement  of  the  suit,  the  presumption  was,  that  such  permanent 
residence  and  citizenship  coutinued,  until  it  was  shown  to  be  changed ;  that, 
where  the  cause  was  remored  on  the  defendant's  oath  as  to  the  jurisdictional 
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tact  of  such  residence  and  citizenship,  it  was  not  enough  for  the  plaintiff  to 
raise  a  doubt  on  the  question ;  and  that,  the  proceedings  for  remoTal  being 
regolar,  and  the  question  raised  by  the  plaintiff  being  fairly  disputed,  it  waa 
not  a  proper  practice  to  remand  the  cause^on  motion. 

(Before  BLATOHroaD,  J.,  Southern  District  of  New  York,  September  11th,  1874.) 

Blatchfobd,  J.  The  motion  of  the  plaintiff  to  remand 
this  cause  to  the  State  Court  must  be  denied. 

(1.)  On  the  question  as  to  whether,  at  the  time  this  suit' 
was  commenced  in  the  State  Court,  the  defendant  was  a 
resident  of  Connecticut  in  such  sense  as  to  make  him  a  citizen 
of  that  State,  the  affirmative  is  with  the  defendant,  as  essen- 
tial to  the  right  to  remove  the  cause,  and  to  the  jurisdiction 
of  this  Court.  On  the  evidence  presented,  the  defendant 
has  successfully  maintained  such  affirmative.  It  is  undisputed 
that  he  was  a  pennanent  resident  and  citizen  of  Connecticut 
down  to  a  period  shortly  prior  to  the  commencement  of  thia 
suit.  The  presumption  is,  in  such  a  case,  that  such  permanent 
residence  and  citizenship  continues,  until  it  is  shown*  to  be 
changed.  There  is  no  satisfactory  evidence  to  show  a  per- 
manent change  of  residence  by  the  defendant,  animo  nhon- 
endi. 

(2.)  The  cause  was  regularly  removed  into  this  Court,  on 
the  defendant's  oath  as  to  the  jurisdictional  fact  of  residence 
and  citizenship  in  Connecticut.  At  most,  the  plaintiff  raises 
a  doubt  only,  on  that  question.  In  such  a  case,  the  jurisdic- 
tion is  to*  be  maintained,  as  the  Act  of  Congress  makes  such 
oath  prima  fade  evidence  of  the  jurisdictional  fact. 

(3.)  Being  regular  in  his  proceedings,  for  removal,  the  de- 
fendant, on  this  motion,  fairly  disputes  the  claim  that  he  was. 
not,  when  the  suit  was  commenced,  a  resident  and  citizen  of 
Connecticut.  In  such  case  it  is  not  a  proper  practice  to  re<- 
mand  the  cause  on  motion.  {Denniatov/n  v.  Draper ^  6  BUvtoT^^ 
C.  C.  E.y  336 ;  GaJA)m  v.  BoutweU^  9  /rf.,  470.) 

Isaiah  T,  WiUiama  and  Royal  S.  Craney  for  the  plaintiff! 

EUhu  Rootj  for  the  defendant. 
VOL.  xn.— 21, 
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K,  filed,  on  the  7th  of  June,  a  petition  in  involontHry  bankraptcy  in  the  Dis- 
trict Court,  against  L.,  who  appeared  and  denied  the  acts  of  bankraptcy  al- 
leged, and  demanded  a  trial  by  jury,  which  was  ordered  to  take  place  at  the 
next  Angnst  term.  At  that  term  the  caase  was  adjoamed  to  the  next  No- 
yember  term.  Meantime,  P.,  another  creditor  of  L.,  and  who  had,  on  the  2d 
of  June,  obtained  an  attachment  against  the  property  of  L.,  purchased  from 
K.  his  claim,  and  obtained  from  the  Judge  of  the  District  Conrt,  on  the  20th 
of  October,  with  the  assent  of  E.  and  of  L.,  an  order  that  the  petition  of  E. 
be  dismissed,  when  all  fees  dne  the  clerk  and  marshal  should  be  paid.  Sach 
fees  were  not  paid  until  the  first  day  of  the  Norember  term.  On  the  81st  of 
October,  C,  another  creditor  of  L.,  presented  to  said  Judge  a  petition  praying 
to  be  substituted  in  place  of  E.,  as  prosecuting  creditor,  and  that  the  order 
of  October  20th  be  vacated.  The  District  Conrt  made  an  order  to  that  effect, 
and  that  C.  be  authorized  to  prosecute  the  petition  of  E.,  and  that  it  stand 
for  trial.  On  an  application  by  E.,  L.  and  P.  to  this  Court  for  a  review  of 
the  last  named  order :  Held, 

(1.)  That  the  order  of  October  20th  was  not  a  final  discontinuance  of  the  pro- 
ceeding; 

(2.)  That,  under  §  42  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U.  &  Slot, 
at  Largtf  587,)  the  order  of  the  District  Court  authorizing  C.  to  prosecute  the 
petition  of  E.  was  a  proper  order. 

The  true  construction  of  the  4  2d  section  of  the  bankruptcy  Act  of  March  2d, 
1867,  (14^  U.  8.  Stat,  at  Largt,  537,)  is,  that  if  the  petitioning  creditor  does 
not  appear  and  prosecute  his  petition  to  an  adjudication,  any  other  creditor  or 
oraditors  (having  debts  to  the  required  amount)  may,  at  any  time  while  the 
proceedings  are  pending,  that  is  to  say,  on  the  return  day  of  the  ordef  to 
show  cause,  or  on  any  subsequent  day  to  which  the  proceedings* may  be  ad- 
journed, intervene  and  prosecute. 

This  right  of  intervention  is  secured  to  creditors,  and  no  settlement  or  arrange- 
ment by  which  the  petitioning  creditor  withdraws,  or  attempts  to  withdraw, 
his  petition,  can  defeat  it. 

The  above  mentioned  order  of  the  Court,  in  the  interval  between  one  day  of  hear- 
ing and  the  day  to  which  the  proceeding  was  adjourned,  was  improvident, 
and  ?ra8  properly  revoked. 

On  such  intervention,  the  prosecution  proceeds  not  upon  a  new  charge  of  acts 
of  bankruptcy  by  the  intervening  creditors,  as  upon  their  petition,  but  upon 
the  original  petition  previously  filed,  and  upon  the  allegations  therein  ;  and 
the  adjudication  will  operate  upon  liens  or  preferences  given  or  obtained 
within  four  months  before  such  original  petition  was  filed. 

(Before  Woodruff,  J.,  Connecticut,  September  16th,  1874.) 
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WooDBUFF,  J.  On  the  7th  of  June,  1873,  Qeorge 
King,  a  creditor  of  the  copartnership  firm  of  Lacej,  Downs 
A  Company,  filed  against  them,  in  the  District  Court,  his  pe- 
tition^ alleging  certain  acts  of  bankruptcy,  and  praying  that 
the  said  firm,  and  the  copartners  therein,  be  adjudged  bank- 
rupt. Upon  filing  the  said  petition  the  usual  order  was  made 
by  the  Court,  requiring  the  alleged  bankrupts  to  show  cause 
why  such  adjudication  should  not  be  made,  which  order  was 
returnable  on  the  16th  of  the  said  month  of  June ;  and,  at 
the  same  time,  a  warrant  was  issued  to  the  marshal,  directing 
him  to  take  possession  of  their  property,  in  virtue  of  which 
the  marshal  did  take  such  possession.  Upon  the  16th  of  June, 
the  return  day  of  the  order  to  show  cause,  the  parties,  the 
«ald  King,  (the  petitioner,)  and  the  alleged  bankrupts,  ap- 
peared, and  the  latter  denied  the  acts  of  bankruptcy  alleged, 
and  demanded  a  trial  by  jury,  whereupon  the  Court  ordered 
tliat  such  trial  by  jury  be  had  at  the  then  next  term  of  the 
District  Court,  to  be  held  on  the  4th  Tuesday  of  August  fol- 
lowing. At  the  said  August  term,  neither  of  the  parties,  pe- 
titioner nor  respondents,  appeared  for  trial,  but  the  cause  was 
duly  entered  on  the  docket  of  the  said  Court,  and  the  parties 
respectively  duly  .entered  their  appearance  thereon.  The 
said  cause  was  thereupon  formally  continued  to  the  next  term 
of  the  said  Court,  to  be  holden  on  the  4th  Tuesday  of  No- 
vember, 1873.  In  this  stage  of  the  proceedings  in  bankruptcy, 
and  after  the  lapse  of  four  months  from  the  levy  of  the  at- 
tachment to  be  presently  mentioned,  the  National  Fahquioque 
Bank  purchased  from  the  petitioning  creditor,  King,  all  his 
claims  against  the  alleged  bankrupts,  including  the  debt  men- 
tioned in  his  petition,  amounting  to  upwards  of  $2,300,  and 
it  was  agreed  between  the  said  bank  and  King  that  his  said 
petition  and  proceedings  in  bankruptcy  should  be  withdrawn 
and  discontinued.  The  motive  to  this  purchase  and  agree- ' 
ment  appears  in  the  fact,  that  the  Fahquioque  Bank  were 
creditors  of  Lacey,  Downs  &  Company,  to  an  amount  of 
about  twenty-five  thousand  dollars,  and,  to  secure  the  collec- 
tion thereof,  they  had,  on  the  2d  day  of  June — five  days  be- 
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fare  the  petition  in  bankruptcy  was  filed^-caused  all,  or  nearly 
all,  of  the  property  of  the  debtors,  amounting  in  value  to 
about  $30,000,  to  be  seized  on  a  writ  of  attachment,  which 
attachment  would,  by  virtue  of  tho  fourteenth  section  .of  the 
bankrupt  law,  as  was  believed,  be  dissolved  by  the  proceed- 
ings in  bankruptcy,  and  any  preference  secured  thereby  be 
defeated,  should  Lacey,  Downs  &  Company  be  adjudged 
bankrupt,  and  an  assignee  be  appointed,  under  proceedings 
so  begun  in  the  bankruptcy  Court  by  the  said  King,  whereas, 
on  the  other  hand,  such  attachment  was  deemed  valid  and 
effectual,  as  a  security  to  the  said  bank,  as  against  any  pro- 
ceedings in  bankruptcy  begun  after  the  lapse  of  four  months 
from  the  levy  of  such  attachment.  The  debts  owing  by 
Lacey,  Downs  &  Company  were  about  $70,000,  and  the 
question  whether  the  bank  should  hold  their  said  attachment 
in  full  force,  and  collect  thereby  their  full  claim  of  about 
$25,000,  or  should  lose  the  benefit  of  their  attachment,  and 
come  in  with  the  other  creditors,  and  receive,  probably  little, 
if  anything,  over  40  per  cent  of  such  claim,  was  of  much  in- 
terest, and  made  the  motive  to  their  purchase  of  the  claim  of 
the  petitioning  creditor  quite  obvious.  If,  at  that  time,  the 
proceedings  instituted  by  £ang  could  be  effectually  terminated 
and  disposed  of,  no  creditor  could  file  a  new  and  original  pe- 
tition within  four  months  after  the  levy  of  their  attachment^ 
as  that  period  had  already  elapsed.  The  bank,  therefore, 
with  the  said  King,  and  with  the  assent  and  consent  of  the 
alleged  bankrupts,  without  waiting  until  the  November  term 
of  the  Court,  to  which  the  proceedings  had  been  formally 
contiuued  for  trial,  as  above  stated,  made  application  to  the 
judge  in  vacation,  and,  on  the  20th  day  of  October,  1873^ 
obtained  an  order  that  the  petition  of  the  said  George  King 
^^  be  withdrawn  by  the  said  petitioner,  and  dismissed,  and  the 
proceedings  thereon  discontinued,  and  the  provisional  warrant 
issued  thereon  be  vacated,  whenever  and  not  until  all  the  fees 
and  moneys  due  clerk  and  marshal  for  all  services  and  dis- 
bursements on  all  orders  and  provisional  warrant  are  fully 
paid  and  satisfied,  and  that,  upon  such  payment,  the  clerk  is 


SEPTEMBER,  1874.  325 


In  re  Lacey,  Downs  A  Company,  alleged  Bankrupts. 

directed  to  pay  to  William  B.  Seeley,  cashier  of  the  National 
Pahquioqae  Bank,  the  balance  of  the  deposit  of  $60,  which 
«hall  then  be  in  the  hands  of  the  said  clerk."    Such  deposit 
had  been  made  by  King  when  he  filed  his  petition.    He  had 
assigned  it  to  the  bank,  and,  on  that  day,  the  said  bank  di- 
rected the  clerk  to  satisfy  his  fees  (which  were,  in  fact,  less 
than  the  deposit)  ont  of  the  said  $60  in  his  hands.    The  clerk 
of  the  Coart,  thereupon,  on  the  same  day,  issued  an  order 
authorizing  the  marshal  to  return  the  property  taken  by  him 
under  the  ^foresaid  provisional  warrant,  to  the  person  or 
persons  from  whom  he  received  the  same,  when  and  not  until 
the  fees  of  the  marshal  upon  the  said  warrant  and  bankruptcy 
proceedings  were  paid  and  satisfied.    The  bank  was  then  and 
always  ready  and  willing  to  pay  the  marshal's  fees,  and  offered 
to  pay  such  fees  whenever  the  marshal  could  have  the  amount 
thereof  determined,  but,  owing  to  the  illness  of  one  of  his 
-iigents,  and  the  claim  of  one  or  some  of  his  agents,  who  had 
been  placed  in  charge  of  the  property,  to  exorbitant  charges, 
the  marshal  was  unable  to  procure  the  adjustment  of  his  bill 
until  after  the  intervention  of  another  creditor,  Henry  Orofut, 
as  next  to  be  mentioned,  but,  on  the  first  day  of  the  said 
November  term,  to  which  the  cause  had  been  continued,  as 
above  stated,  the  said  fees  of  the  marshal  and  his  disburse- 
ments were  paid.    Meantime  this  scheme  to  procure  an  aban- 
donment of  the  petition  in  bankruptcy  appears  to  have  become 
l^nown  to  another  creditor,  Henry  Orofut,  and,  on  the  31st 
day  of    October,  he  presented  his  petition  to  the  District 
Judge,  stating  the  facts  above  recited,  his  claim  as  creditor, 
&c.,  insisting  that  he  could  not,  by  an  arrangement  made 
prior  to  the  then  coming  November  term,  be  deprived  of  the 
right  to  appear  and  prosecute  the  proceedings  on  the  petition 
of  King,  if  the  latter  did  not  appear  and  prosecute,  and  pray- 
ing that  he  might  be  substituted  in  the  place  of  King,  as 
prosecuting  creditor,  and  that  the  said  order  of  the  20th  of 
.  October  be  vacated.    Under  an  order  to  show  cause,  return- 
'  able  on  the  17th  of  November,  the  parties  were  fully  heard 
upon  the  said  petition  of  Orofut,  and,  upon  consideration,  it 
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was  ordered  and  decreed,  by  the  District  Court,  that  the  said 
order  of  the  20th  of  October  Be  vacated  and  set  aside,  and  the 
said  Henrj  Crofut  be  authorized  to  appear  in  said  proceed- 
ings, and  prosecute  the  said  petition  of  the  said  King  against 
the  alleged  bankrupts,  in  the  same  way  and  manner,  and  to 
the  like  effect,  as  the  said  King  might  or  could  do  had  the^ 
said  order  of  October  20th,  1873,  never  been  made,  and  that 
the  said  petition  stand  for  trial  in  the  said  District  Court  at 
its  said  November  term,  whereupon,  the  said  Crofut  forth- 
with, and  at  the  said  November  term,  appeared  in^cordance 
with  the  said  order.  Thereupon,  the  original  petitioning 
creditor.  King,  the  said  bank,  and  the  said  alleged  bankrupts, 
claiming  to  be  aggrieved  by  the  said  decision,  order  and  de- 
cree, moved  for  a  review  thereof  by  the  Circuit  Court,  and 
the  same  was  allowed  by  the  District  Court,  and  bonds  for 
the  prosecution  of  such  review  were  given.  On  their  petition 
for  such  review,  the  matter  was  heard  in  this  Court  at  the 
April  term  last  past. 

The  right  of  a  creditor  other  than  the  petitioning  cred- 
itor to  intervene  and  ask  an  adjudication  upon  the  original 
petition,  is  claimed  under  the  4:2d  section  of  the  bankrupt  law, 
which — after  the  direction  in  the  previous  sections,  that,  on 
filing  the  petition  for  an  adjudication,  the  Court  shall  direct 
the  entry  of  an  order  on  the  alleged  bankrupt  to  show  cause, 
on  a  day  named,  why  he  should  not  be  so  adjudicated — ^pro- 
vides, that,  ^'  if  the  petitioning  creditor  shall  not  appear  and. 
proceed  on  the  return  day,  or  adjourned  day,  the  court  may, 
upon  the  petition  of  any  other  creditor,  to  the  required 
amount,  proceed  to  adjudicate  on  such  petition,  without  re- 
quiring a  new  service  or  publication  of  notice  to  the  debtor." 
But,  in  behalf  of  the  alleged  bankrupts,  and  of  the  original 
petitioner,  and  especially  on  behalf  of  the  Fahquioque  Bank, 
it  is  insisted,  that,  at  any  time  prior  to  an  actual  adjudica- 
tion that  the  debtors  are  bankrupt,  and  before  any  other  cred- 
itor does  in  fact  intervene,  the  proceedings  are  strictly  inter 
partes^  and  completely  subject  to  withdrawal' and  discontinu- 
ance by  the  petitioning  creditor,  with  the  consent  of  the 
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debtor;  also,  that  such  withdrawal  and  discontinnance  are 
matter  of  right,  which  the  Court  cannot  refuse  or  make  con- 
ditional upon  the  payment  of  clerk's  or  marshal's  fees  ;  also, 
that  the  order  made  in  this  case  was  not,  so  far  as  discontinn- 
ance or  withdrawal,  made  conditional,  but  only  that  the  dis- 
cbarge of  the  provisional  warrant  was  conditioned  on  the 
payment  of  such  fees,  and  that,  therefore,  however  true  it  be 
that  the  appellants  could  not  claim  the  restoration  of  the 
property  by  the  marshal  until  such  fees  were  paid,  the  pro- 
ceedings for  an  adjudication  of  bankruptcy  were  legally  ter- 
minated by  the  order  of  the  20th  of  October ;  and,  finally, 
that,  before  the  intervention  of  such  other  creditor,  (Crofut,) 
the  condition  of  the  order  was  complied  with  and  satisfied  by 
the  appellants,  by  authorizing  the  clerk  to  take  his  fees  from 
the  money  actually  in  his  hands,  and  by  readiness  to  pay,  and 
ofiering  to  pay,  to  the  marshal,  his  bill  for  fees,  charges  and 
disbursements,  so  soon  as  the  amount  could  be  ascertained 
and  determined,  and  that  the  delay  therein  was  not  through 
any  fault  or  remissness  on  their  part ;  that,  upon  these 
grounds,  the  proceedings  were,  in  law,  terminated  and  dis- 
continued before  any  other  creditor  intervened,  and  the  Court 
erred  in  attempting  afterwards,  upon  the  application  of 
another  creditor,  to  reinstate  the  proceedings,  by  revokingthe 
order  of  October  20th,  and  permitting  such  other  creditor  to 
prosecute  the  proceeding  upon  the  original  petition,  for  the 
purpose  of  obtaining  an  adjudication  which,  upon  the  appoint- 
ment of  an  assignee,  might  operate  to  dissolve  the  attachment 
levied  on  the  debtor's  property  by  the  bank,  and  destroy  the 
preference  or  advantage  gained  thereby. 

To  this  it  is  answered,  in  behalf  of  such  other  creditor, 
(the  respondent,)  that  his  right  to  intervene  at  the  November 
term,  to  which  the  proceedings  had  been  formally  adjourned 
or  continued,  was  absolute,  if  the  original  petitioning  creditor 
declined  to  appear  and  prosecute ;  that  no  order  of  discon- 
tinuance could  legally  be  made  by  the  Court  in  the  interval, 
which  should  cut  off  that  right,  and  the  order  of  the  20th  of 
October  was,  therefore,  properly  revoked  and  vacated,  as  im- 
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providentlj  made ;  and  further,  it  is  answered,  that  the  Coart, 
if  it  had  power  to  allow  a  discontinna,pce  before  the  N^ovem- 
ber  term,  was  not  bound  to  do  so,  and  did  not,  in  fact,  make 
such  order  of  discontinnance  absolute  and  unconditional ;  that 
the  Court  had  power  to  protect  its  officers  bj  refusing  a  dis- 
continuance which  would  defeat  their  right  to  hold  the  prop- 
erty seized,  and  to  make  such  discontinuance  conditional  upon 
the  payment  of  such  fees ;  and  that,  whatever  were  the  rights 
of  the  appellants,  the  case  was,  in  law  and  in  fact,  still  in 
Court,  by  the  terms  of  the  only  order  which  is  claimed  to 
operate  as  a  discontinnance,  and  that  the  reasons  why  the 
conditions  of  the  order  were  not  complied  with,  though  they 
import  no  fault  in  the  appellants,  cannot  alter  the  fact  that 
the  case  was  stiU  pending,  and  within  the  control  and  jurisdic- 
tion of  the  Court. 

I  am  inclined  strongly  to  the  opinion,  that  the  order  of 
the  20th  of  October,  if  it  be  conceded  that  the  Court  had 
power,  or  that  the  judge  of  the  Court,  in  vacation,  had  the 
power,  to  make  it,  was  not  a  final  discontinuance  of  the  cause  i 
and  that,  as  a  strict  legal  question,  the  proceedings  were  act- 
ually pending  until  the  conditions  of  the  order  were  complied 
with,  whatever  hindrances  arose  to  delay  such  compliance. 
If  such  hindrances  were  without  the  fault  of  the  appel- 
lants, a  further  application  to  the  Court  might  produce 
a  modification  of  the  conditions,  or  an  entire  release  there- 
from, but,  so  long  as  the  order  stood,  it  had  effect  only 
according  to  its  conditions,  and  the  case  was,  therefore, 
still  in  Court,  when  the  other  creditor  (the  respondent)  in- 
tervened. I  should  incline  to  the  same  opinion  even  if 
the  right  to  a  better  order  was  conceded,  (which  I  do  not, 
however,  at  all  concede.)  A  right  to  have  a  cause  discon- 
tinued does  not,  j>er  se^  operate  as  &  discontinuance  or 
divest  the  Court  of  jurisdiction.  Such  jurisdiction  con- 
tinues until  there  is  an  actual  discontinuance.  Even  if  a 
Court  refusing  a  discontinuance  commits  an  error  in  such  re- 
fusal, that  does  not  operate  as  a  discontinuance.    The  order 
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actually  made  can,  therefore,  at  most,  only  operate  according 
to  ita  terms. 

It  is  not  claimed  that  the  Connecticat  statute  authorizing 
plaintiffs  in  civil  actions  to  withdraw  their  suits  without  any 
order  of  the  Court  and  in  vacation,  has  any  application  to 
proceedings  in  bankruptcy  in  the  United  States'  Courts ;  nor 
could  such  a  claim  be  successMly  maintained. 

Without  placing  ray  conclusion  upon  the  grounds  above 
intimated,  I  prefer  to  rest  upon  the  proper  construction  of 
the  provision  in  section  42  of  the  bankrupt  law,  (14  U.  S.  Stat. 
4U  La/rge^  537.)  That  section  plainly,  I  think,  contemplates 
the  possibility  that  parties  holding  liens  or  titles  acquired 
within  four  months  next  before  the  filing  of  a  petition  in 
bankruptcy  against  their  debtoi;  will  be  under  a  tempta- 
tion to  defeat  proceedings  thereupon,  in  order  to  save  the 
preference  they  have  acquired.  In  cases  like  the  present, 
where  an  attachment  on  mesne  process  sweeps 'almost,  and, 
perhaps,  quite,  the  entire  estate  into  the  hands  of  the  at- 
taching creditor,  to  the  exclusion  of  other  creditors,  the 
temptation  is  very  strong ;  and  it  was  to  be  expected,  that,. 
in  such  cases,  negotiation  with  the  petitioning  creditor 
would  often  r^ult  in  his  abandonment  of  the  proceeding, 
when  thereby  such  lien  would  be  preserved.  The  four 
months'  limitation  would  expire,  and  no  petition  subse- 
quently filed  by  another  creditor,  or  an  adjudication  thereon, 
would  operate  to  prevent  the  whole  estate  from  being  taken 
by  the  creditor  who  had  obtained  an  advantage  by  such  at- 
tachment, or  other  lien  or  preference.  There  is,  therefore,  a 
great  advantage  to  creditors  at  large,  in  pursuing  proceedings 
had  upon  the  first  petition  which  shall  be  filed  against  a 
debtor.  If  he  has,  in.  fact,  committed  acts  of  bankruptcy,  it 
is  the  policy  and  purpose  of  the  bankrupt  Act  to  give  the  right 
of  equal  distribution  among  the  creditors,  in  spita  of  prefer- 
ences and  attachment  liens  acquired  within  four  months  be- 
fore petition  filed.  It  is  not  contemplated  that  every  creditor 
will  file  a  petition.  If,  perchance,  more  than  one  be  filed,  the 
proceedings  to  adjudication  are  to  be  had,  in  general,  upon 
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the  one  first  filed ;  and  this  is  manifestly  because  that  most 
nearly  secures  to  all  creditors  the  equal  distribution  contem- 
plated. Such  considerations  prompted  the  provisions  of  the 
42d  section,  and  may  properly  assist  in  its  interpretation ;  and 
that  interpretation  will  be  further  assisted,  by  bearing  in 
mind,  that,  after  an  actual  adjudication,  there  is  no  need  of  spe- 
cial authority  to  another  creditor  or  other  creditors  to  appear 
and  prosecute.  Upon  the  adjudication,  the  rights  of  all  cred- 
itors having  debts  provable  against  the  estate  become  fixed 
and  certain.  The  petitioning  creditor  cannot,  after  that,  with- 
draw the  proceeding,  and  his  abandonment  thereof  cannot 
prevent  any  creditor  from  proving  his  debt  and  appearing  in 
Court  to  claim  the  benefit  of  the  adjudication.  In  that  sense, 
the  title  of  all  creditors  to  have  an  assignee  appointed,  and  to 
compel  the  distribution  of  the  estate,  becomes  fixed  and 
vested — in  that  sense,  all  creditors,  by  proving  their  debts^ 
become,  on* the  adjudication,  parties  to  the  proceedings. 
There  was,  then,  an  interval  in  which  proceedings  in  bank- 
ruptcy on  the  petition  of  a  creditor  are,  in  their  nature, 
strictly  inter  po/rtes^  within  the  control  of  the  petitioning 
creditor,  and  liable  to  be  abandoned  or  discontinued,  so  that 
no  other  creditor  would  derive  any  advance  therefrom. 
The  Act  might  have  left  the  proceedings  in  that  condition,  in 
which  case  no  right  or  interest  in  the  matter  would  belong  to 
any  other  creditor  until  an  actual  adjudication  therein  declar- 
ing  the  debtor  bankrupt.  Had  the  Act  left  the  subject  in 
that  condition,  every  creditor,  in  order  that  he  might  be  safe, 
would  have  been  compelled  to  file  his  own  petition,  where  an 
act  of  bankruptcy  was  commit^d,  and  so  very  many  pro- 
ceedings would  be  begun,  and  very  large  and  needless  ex- 
pense  would  be  incurred,  or  the  design  and  purpose  of  the 
Act  would  fail.  An  obvious  mode  of  avoiding  such  unneces- 
sary trouble  and  expense  was  to  permit  any  creditor  to  come 
in  and  prosecute  a  petition  filed  by  another,  who,  having  be- 
gun, declined  to  go  on  with  the  prosecution  ;  and  this  would 
not  only  save  such  unnecessary  trouble  and  expense,  but  it 
would  guard  the  creditors  against  the  success  of  expedients  to 
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preflerve  attachments  and  preferential  transfers  or  payments, 
above  alluded  to. 

What,  then,  does  the  Act  provide,  and  how  is  it  to  be 
constmed  ?  Bj  section  40,  on  the  filing  of  a  petition  by  a 
creditor,  the  Oourt  must  direct  the  entry  of  an  order  on  the 
debtor,  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted.  Such  order  is  made  returnable  on  a  day 
named.  Such  order  must  be  served.  If  not  served  five  day» 
before  the  return  day,  the  Court  must  adjourn  the  proceed- 
ings and  direct  service  forthwith.  If  the  debtor  appears  on 
the  said  return  day,  or  on  the  day  to  which,  for  the  purpose 
of  such  service,  the  matter  was  adjourned,  he  may  deny  the 
acts  of  bankruptcy  charged,  and  the  Court  is  required  ta 
proceed  summarily  to  hear  the  allegations,  and  may  adjourn 
the  proceedings  from  time  to  time,  on  good  cause  shown  ;  and, 
if  the  debtor  demands. a  trial  by  jury,  the  Court  shall  order  a- 
trial  by  jury  at  the  next  term  of  the  court.  After  these  and 
other  detailed  regulations,  the  42d  section  provides,  that,  '^  if 
the  petitioning  creditor  shall  not  appear  and  proceed  on  the 
return  day,  or  adjourned  day,  the  Court  may,  upon  the  peti- 
tion of  any  other  creditor,  to  the  required  amount,  proceed  to 
adjudicate  on  such  petition,  without  requiring  a  new  service 
or  publication  of  notice  to  the  debtor."  This  last-named 
clause  of  the  statute  contemplates  two  possible  exigencies — 
one,  that  the  petitioning  creditor,  abandoning  th§  proceed- 
ings, may  not  appear ;  the  other,  that  the  petitioning  creditjpr 
may  not  proceed  with  the  prosecution.  In  either  event,  any 
other  creditor  may  intervene,  and,  on  his  application,  the 
Court  may  proceed  to  an  adjuQication.  This  right  of  inter- 
vention it  is  not  in  the  power  of  the  petitioning  creditor  or  of 
the  bankrupt  to  cut  off  or  defeat  by  any  arrangement  be- 
tween themselves;  and  any  action  of  the  Court  which  pre- 
vented or  defeated  such  right  of  intervention,  is  erroneous 
and  in  violation  of  the  statute.  The  vital  inquiry  is,  there- 
fore— ^at  what  precise  stage  in  the  proceeding  does  the  right 
of  intervention  exist  ?  and  this  is  another  form  of  enquiring, 
— what  is  meant,  in  the  statute,  by  "  on  the  return  day  or 
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adjonmed  day/'  when  the  original  petitioning  creditor  does 
not  appear  and  proceed  1  Does  it  mean,  thkt,  if  the  peti- 
tioning creditor  appears  on  the  return  day,  and  so  far  pro- 
ceeds in  the  matter  that  an  adjournment  or  continuance  of 
the  proceeding  to  a  fature  time  is  had,  the  right  of  other 
creditors  to  intervene  is  lost  or  defeated,  and  that  the  peti- 
tioning creditor  may  then  abandon  or  discontinue  the  pro- 
ceedings. Does  the  expression  ^^on  the  return  day  or  ad- 
journed day  "  mean,  only,  on  the  return  day  or  on  the  day  to 
which,  for  the  purpose  of  service  on  the  debtor,  the  pro- 
ceedings may  be  adjourned ;  or  does  it  mean,  on  the  return 
day,  or  on  any  day  thereafter  to  which  the  proceedings  may, 
for  any  cause,  be  adjourned,  down  to  the  time  of  adjudi- 
•cation?  If  the  right  of  intervention  was  limited  to  the 
return  day,  or  to  the  day  to  which,  for  the  purpose  of  service 
on  the  debtor,  the  .cause  was  adjourned,  the  right  of  interven- 
tion given  to  other  creditors  would  be  of  little  practical  value. 
It  could  be  defeated  at  the  will  of  the  petitioning  creditor,  by 
his  appearance  and  taking  any  step  in  the  proceeding,  and,  on 
procuring  a  further  adjournment,  he  could,  by  then  abandon- 
ing the  proceedings,  deprive  all  other  creditors  of  the  oppor- 
tunity to  come  in  and  prosecute  the  original  petition.  By 
this  means,  a  scheme  devised  in  collusion  with  attaching  or 
preferred  creditors  would  be  completely  successful. 

In  my  opinion,  the  adjourned  day,  on  which,  if  the  peti- 
ticyiing  creditor  does  not  appear  and  proceed  to  an  adjudica- 
tion, another  creditor  may  appear  and  prosecute,  is  any  day  to 
wrhich  the  proceeding  on  the  order  to  show  cause  may  be  ad- 
journed for  the  purpose  of  inquiring  into  the  allegation  of  the 
acts  of  bankruptcy.  Where  the  order  to  show  cause  has  been 
duly  served,  and,  as  in  the  present  case,  both  the  petitioning 
creditor  and  the  debtors  do  appear  on  the  return  day,  the  Act 
contemplates  probable  summary  enquiry  into  the  matters  al- 
leged ;  and  if,  in  the  taking  of  proofs,  or  for  the  trial  by  a 
jury,  or  for  the  requisite  consideration  of  the  Court,  postpone- 
ment becomes  necessary,  the  proceeding  is,  nevertheless,  a 
proceeding  as  of  the  return  day  of  the  order  to  show  cause, 
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and,  for  all  purposes  affecting  the  right  of  other  creditors  to 
intervene,  should  be  so  regarded.  The  section  itself  gives  the 
Court  power  to  adjourn  from  .time  to  time,  and  it  would  be 
little  less  than  an  absurdity  to  provide,  that,  if  the  petitioner 
fails  to  appear  and  proceed  before  any  adjournment  is  had^ 
another  creditor  may  intervene  and  prosecute,  but,  if  the  peti- 
tioning  creditor  appears  and  proceeds  to  an  adjournment  of 
the  proceedings,  the  right  to  so  intervene  is  defeated,  the  peti* 
tioning  creditor  may  then  abandon  the  proceedings,  and  the 
consequences  against  which  this  provision  of  the  statute  was 
intended  to  guard  will  then  ensue.  The  right  of  the  creditor 
to  intervene  is  on  the  return  day  or  on  any  adjourned  day. 
This,  in  view  of  the  power  of  adjournment  expressly  given  in 
the  same  section,  is  what  the  words  ^'  on  the  return  day  or  ad* 
joumed  day ''  mean.  The  purpose  of  the  statute  was  broadly 
this — ^if  the  petitioning  creditor,  having  begun  the  proceeding, 
does  not  appear  and  prosecute  his  petition  to  an  adjudication^ 
another  creditor  may  do  so  while  the  proceedings  are  pending, 
that  is  to  say,  on  the  return  day  of  the  order  to  show  cause^ 
or  on  any  day  to  which  the  proceedings  may  be  adjourned  for 
showing  cause.  Doubtless,  if,  on  such  adjourned  day,  the  peti- 
tioning creditor  does  not  appear  and  proceed,  and  no  creditor 
applies  to  be  permitted  to  prosecute  the  original  petition,  the 
proceedings  may  be  finally  dismissed  or  discontinued ;  but^ 
the  right  to  apply,  and  the  power  of  the  Court  to  permit  such 
other  creditor  to  prosecute,  are  not  to  be  defeated  by  a  collusive 
arrangement  between  the  petitioning  creditor  and  a  claimant 
under  attachment  or  preferential  lien,  payment  or  transfer, 
which  an  adjudication  upon  the  original  petition  would  dis- 
solve or  remove.  The  argument,  that  '^  adjourned  day,"  in 
the  clause  in  question,  means,  only,  that  adjourned  day  named 
in  the  previous  section,  which  is  given  for  the  purpose  only  of 
service  of  notice  to  the  debtor  of  the  petition  filed  against  him^ 
is  quite  too  narrow  a  construction  of  the  statute,  and  would 
plaiply  defeat  the  beneficial  purposes  of  the  provision  itself. 
The  more  just  and  liberal  construction  of  the  clause,  which 
makes  "  adjourned  day  "  mean  any  day  to  which,  before  an 
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adjadication,  the  proceediDgs  nnder  the  order  to  show  cause 
may  be  adjourned,  does  no  violence  to  the  language  of  the 
etatute ;  it  best  secures  the  object  for  which  the  clause  was  in- 
eerted  in  the  statute ;  and,  without  such  interpretation,  the 
.clause  would  be  practically  useless.    In  giving  this  construc- 
tion to  the  clause  in  question,  we  contqrm  to  the  decision  of 
the  Courts  in  England,  giving  a  like  construction  to  analogous 
provisions  in  the  statutes  of  bankruptcy  in  that  kingdom.    A 
striking  instance  of  this,  and  containing  reasoning  quite  anal- 
ogous to  that  herein  above  pursued,  is  found  in  Kynattton  v. 
J)am8^  (15  Mees.  db  Wdah.y  708.)    In  that  case,  the  construe- 
tion  of  the  Act  of  5  4&  6  Victoria,  ch.  122,  was  under  consid- 
eration.   By  that  Act  it  was  provided,  that,  if  the  fiat  be  not 
opened  by  the  petitioning  creditor  within  three  days  after  its 
return,  or  within  such  extended  term  as  might  be  allowed  by 
the  Court,  the  Court  might,  on  the  application  of  any  other 
•creditor,  open  the  fi^t  and  proceed  to  an  adjudication.    The 
Court  held,  that,  under  this  language,  the  right  of  such  other 
creditor  to  intervene  was  secured  down  to  the  time  of  an  ad- 
judication ;  and  that  the  object  of  the  enactment  was  to  enable 
any  other  creditor  to  proceed,  where  the  creditor  who  obtained 
the^^  was  unable  or  unwilling  to  do  so,  and  had  abandoned 
thBfifO/t — ^an  object  which  would  be  defeated,  in  almost  every 
case,  if  a  narrow  and  literal  construction  of  the  words  '^  open 
the^^,"  insisted  upon  by  the  defendant,  were  adopted.    The 
observations  of  Baron  Parke,  in  deciding  the  case,  are  quite 
relevant  to  the  present ;  and  he  refers  to  other  cases  in  which 
the  Coarts  have  given  to  the  English  statutes  a  construction 
adapted  to  secure  their  design  and  purpose,  against  claims  to 
a  mere  literal  or  technical  construction.    8ome  analogies  may 
also  be  found  in  English  cases,  which,  though  they  relate  to 
language  quite  different  from  the  terms  of  the  section  of  our 
law  now  under  discussion,  shed  some  light  upon  the^subject, 
by  suggesting  views  which  should  govern  the  interpretation 
of  the  language  employed. .  {Ek  pa/rte  Magrms^  2  Mont.j  D. 
<Sk  D.y  604 ;  Ex  parte  Saunders^  3  Mont  <&  Ayr.^  206 ;  J5r 
parte  Cousins^  2  Olyn  cfe  «/".,  270 ;  Mo  parte  Goldsmid^  1 
DeGex  dk  e/".,  257 ;  Ex  parte  Haines^  3  Id.^  678.) 
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It  is  insisted,  on  behalf  of  the  appellants,  that,  if  the  right 
of  intervention  existed  notwithstanding  the  order  of  the  20th 
of  October,  the  order  under  review  was,  nevertheless,  erro- 
neous, in  this,  that,  according  to  the  terms  of  the  42d  section, 
the  Court  are  to  proceed  to  adjudicate  not  upon  the  petition 
originally  filed  by  King,  but  upon  the  new  petition  of  the 
intervening  creditor;  that  the  only  purpose  of  the  clause 
cited  from  the  4:2d  section  was  to  treat  the  alleged  bank- 
rupts as  in  Court,  by  virtue  of  the  former  order  to  show  cause 
and  service  thereof,  and  to  dispense  with  any  further  service 
of  notice,  but  in  Court  only  to  submit  to  a  proceeding  on  the 
new  petition;  and  that  it  was,  therefore,  erroneous  for  the 
Court  to  permit  the  intervening  creditor  "  to  prosecute  the 
original  petition  of  King  in  the  same  way  and  manner  and 
to  the  like  effect  as  the  said  King  might  or  could  do  "  if  the 
previous  order  for  discontinuance  had  not  been  made.  It  is 
obvious,  that  this  suggestion  refuses  any  recognition  of  the 
reasons  above  assumed  to  have  induced  the  provision  under 
consideration,  and  denies  that  Congress  had  any  such  object 
or  purpose  of  benefit  or  advantage  to  creditors  as  in  the  dis- 
cussion thus  far  we  have  stated.  No  such  object  or  purpose, 
or  benefit  to  other  creditors,  is  promoted  by  the  provision,  if 
sach  be  its  true  meaning.  If  so  construed,  it  simply  author- 
izes other  creditors  to  present  a  new  petition  and  treat  the 
alleged  bankrupt  as  in  Court  to  receive  it,  and  that  is  all.  In 
other  words,  it  enables  another  creditor  to  require  the  Court 
to  entertain  his  own  independent  petition  without  the  duty  of 
ordering  a  new  service  of  an  order  to  show  cause  thereon.. 
When  it  is  remembered  that  no  leave  was  necessary  to  enable 
other  creditors  to  file  their  several  independent  petitions  on 
that  or  on  any  other  day,  it  mnst  be  conceded,  that  dispensing 
with  a  further  service,  if  they  came  in  on  the  failure  of  the 
first  petitioning  creditor  to  appear  and  proceed,  was  a  very 
small  concession.  The  considerations  already  suggested, 
founded  upon  the  design  and  object  of  the  law,  the  reasons 
why  each  creditor  ought  not  to  be  required  to  file  a  separate 
petition  in  order  to  secure  the  right  of  equal  distribution, 
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the  analogies  found  in  the  English  bankrupt  Acts,  which 
look  to  an  actual  substitution  of  the  intervening  creditor  for 
the.original  petitioner,  and  in  the  veiy  proceedings  begun  bj 
the  latter,  are  all  overlooked  or  disregarded  in  the  construc- 
tion thus  lastly  contended  for.  Nevertheless,  whatever  reasons 
may  be  suggested,  and  whatever  may  be  supposed  specula- 
tively to  have  been  the  object  and  purpose  of  the  clause,  the 
Court  must  deal  with  the  provision  as  it  is  found  in  the  law. 
We  must  take  it  as  it  is,  and,  if  it  does  not,  when  fairly  and 
reasonably  construed,  secure  such  supposed  object,  or  effect 
the  supposed  beneficial  purposes  in  favor  of  other  creditors, 
we  should  be  compelled  to  say  that  the  law  is  so  framed  as  to 
fail  in  this  respect. 

The  claim  requires  a  recurrence  to  the  precise  language  of 
the  provision,  viz.,  '^  if  the  petitioning  creditor  shall  not  ap- 
pear and  proceed  on  the  return  day,  or  adjourned  day,  the 
Court  may,  upon  the  petition  of  any  other  creditor,  to  the 
required  amount,  proceed  to  adjudicate  on  such  petition^ 
without  requiring  a  new  service  or  publication  of  notice  to 
the  debtor."  The  force  of  the  argument  is  made  to  rest 
upon  the  words  "  on  such  petition."  On  the  ordinary  rule, 
that  '^  such  "  refers  to  the  last  antecedent,  namely,  the  peti- 
tion of  another  creditor,  it  is  supposed  that  the  Court  are  to 
adjudicate  upon  the  acts  of  bankruptcy  charged  in  the  new 
petition  only,  and  with  such  effect  as  if  no  former  petition 
had  been  filed,  (new  notice  only  being  dispensed  with,)  the 
former  petition,  and  all  proceedings  thus  far  had  thereon, 
dropping  out  entirely,  as  if  never  made  or  taken.  The  rule 
of  grammatical  construction  thus  insisted  upon  is  by  no 
means  conclusive.  We  know,  by  observation,  that  hardly 
any  rule  governing  the  use  of  language  is  more  frequently 
violated.  We  must  look  at  the  context,  consider  the  rela^ 
tion  of  the  clause  under  construction  to  other  parts  of  the 
section,  and  to  other  sections  connected  with  the  subject,  and 
consider,  also,  if  we  can,  the  design  and  object  of  the  clause, 
the  conveniences  or  benefits  it  was  intended  to  secure  or 
confer,  and  the  evils,  if  any,  which  it  was  intended  to  prevent^ 
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and  if,  npon  a  review  of  all  the  considerations  thence  aris- 
ing, it  appears  that  ^'  such  petition  "  wa&  the  petition  which 
was  the  subject  of  the  prior  part  of  the  section,  and  of  the 
two  preceding  sections,  viz.,  the  petition  of  the  original  pe- 
titioning creditor,  we  should  so  hold,  notwithstanding  another 
petition. is  named  in  immediate  prior  connection  with  those 
terms,  and  should  thereupon  read  -the  clause,  ^'  the  Court 
may,  upon  the  application  of  any  other  creditor,  to  the  re- 
quired amount,  proceed  to  adjudicate  on  such  petition."  This 
is,  I  think,  the  true,  meaning.  The  subject  of  the  preceding 
sections,  and  of  the  prior  portion  of  the  42d  section,  is, 
solely,  the  petition  of  a  creditor  alleging  acts  of  bankruptcy, 
the  preliminary  proceedings  to  give  an  opportunity  to  the 
debtor  to  appear  and  submit  to  an  adjudication,  or  to  deny 
the  acts  of  bankruptcy  and  make  up  an  issue  to  be  tried 
either  summarily  or  by  a  jury,  upon  the  allegations  of  the 
parties  respectively;  and  a  direction  to  the  Court  to  adjudicate 
the  question  whether  the  debtor  is  or  is  not  bankrupt,  ac- 
cording to  the  proofs  and  finding  thereon  whether  the  allega- 
tions of  the  petition  are  or  are  not  proved.  Provision  is 
made  for  an  adjudication  if  the  debtor  does  not  appear,  pro- 
vision is  made  for  a  dismissal  of  the  proceeding  if  the  proof 
fails  to  -establish  the  allegations  in  the  petition,  and  then 
provision  is  made  that,  if  the  petitioning  creditor  does  not 
appear,  the  Court  may,  upon  the  petition  of  any  other  cred- 
itor to  the  required  amount,  proceed  to  adjudicate  on  such 
petition.  I  cannot  resist  the  conclusion,  that  this  means  that 
the  Court  may  proceed  to  adjudicate  upon  the  allegations 
upon  which  the  order  to  show  cause  was  granted,  and  which 
the  petitioning  creditor  neglects  to  pursue,  the  allegations 
which  have  been  put  in  issue,  (as  the  case  may  be,)  the  allega- 
tions which  the-  Court  is  then  sitting  to  try  and  determine. 
Intervention  by  another  creditor  in  a  pending  proceeding, 
and  not  institution  of  a  new  proceeding,  was  the  intent  and 
meaning,  as,  in  the  English  statute,  substitution  of  the  inter- 
vening creditor  for  the  petitioning  creditor  is  provided  for. 
The   words  "on  the  petition  of  another  creditor"  do  not 
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naturally  import  a  new  petition,  charging  acts  of  bankruptcy, 
to  be  themselves  the  subject  of  denial  and  trial  thereupon, 
but  a  petition  asking  the  Court  to  proceed  to  an  adjudica- 
tion. The  Court  is  to  proceed  to  an  adjudication  not  of  its 
own  motion,  not  without-  a  prosecuting  party,  but  at  the  in- 
stance of  another  creditor  petitioning  therefor.  The  fact 
that  this  privilege  of  intervention  was  limited  to  a  creditor 
to  the  required  amount  rather  favors  'than  prevents  this  in- 
terpretation. Other  sections  confine  the  right  to  file  an 
original  petition  to  creditors  to  whom  at  least  $250  is  due, 
and,  if  a  new  petition,  to  be  treated  as  an  original  and  in- 
dependent allegation  of  acts  of  bankruptcy,  was  here  con- 
templated, it  was  unnecessary  to  renew  the  limitation.  But, 
it  was  fitting  and  proper  to  say,  where  a  petitioning  cred- 
itor abandons  his  petition,  no  creditor  shall  take  it  up  and 
proceed  thereon  who  could  not  himself  have  petitioned.  And 
this  is  also  conformable  to  the  English  statute,  which  does 
not  allow  another  creditor  to  be  substituted  for  the  petition- 
ing creditor  who  fiiUs  to  prosecute,  unless  such  other  cred- 
itor be,  by  his  relation  to  the  subject,  himself  competent  to 
have  prosecuted  the  proceedings.  Enough  has  already  been 
said  of  the  evil  of  a  construction  which  would  drive  all  the 
creditors  of  a  debtor  who  had  committed  an  act  of  bank- 
ruptcy, to  file  their  several  and  numerous  petitions,  tlutt  they 
may  be  safe.  Probably  no  acts  of  bankruptcy  are  so  gener- 
ally the  ground  of  petition  as  preferences  to  favored  creditors, 
or  other  transfers,  or  suffering  property  to  be  taken  on  attach- 
ment or  other  process,  which  are  valid  if  petitions  in  bank- 
ruptcy are  not  filed  within  four  months ;  and  even  fraudulent 
conveyances,  and  various  other  frauds  and  misconduct,  can- 
not be  made  the  basis  of  an  adjudication  of  bankruptcy,  un- 
less the  petition  therefor  is  filed  within  six  months ;  and  so 
every  creditor  must  file  his  petition  or  submit  to  the  hazard 
that  some  influence  may  induce  the  withdrawal  of  pending 
petitions  and  he  be  remediless.  It  is  said  that  there  are 
reasons  why  the  law  should  peraiit  a  creditor  to  intervene 
and  prosecute  such  pending  petition,  but  they  do  not  show 
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that  such  is,  in  fact,  the  law  as  it  was  enacted.  This  is  trne, 
bnt,  when  the  statate  will  rationally  admit  of  two  interpreta- 
tions, snch  considerations  are  entitled  to  great  force;  and 
especially  so  when,  upon  a  review  of  the  whole  statute,  it  is 
manifest  that  it  was  not  contemplated  that  each  creditor 
would  file  a  petition,  and  that,  although  it  may  happen  that 
more  than  one  is  filed,  the  adjudication,  if  both  are  in  the 
same  jurisdiction,  is  to  be  upon  the  one  first  filed.  That  the 
words  "  such  petition ''  mean  the  original  petition  seems  to 
be  further  indicated  by  the  fact  that  the  Court  are  to  proceed 
thereon  without  fxirther  notice  to  the  debtor.  He  has  had 
notice  of  its  allegations,  he  is  in  Court  prepared  to  atiswer 
thereto,  prepared  also  to  try  their  truth  or  establish  his  de- 
nial, and  the  fact  that  he  is  to  meet  in  the  contest  the  inter- 
Tening  creditor  instead  of  the  original  petitioner  is  not  of  the 
least  moment  to  him.  But,  surely,  it  was  not  the  intention 
^f  the  law  to  permit  a  new  petition,  containing  (for  aught 
that  is  here  found  to  the  contrary)  new  allegations  of  fraud 
or  other  acts  of  bankruptcy,  and  authorize  the  Court  to  proceed 
to  an  adjudication  thereon  without  further  notice.  Accord- 
ing to  the  claim  made^  the  intervening  creditor,  on  the  very 
day,  and,  as  the  case  may  be,  after  the  cause  is  set  down  for 
trial  and  the  jury  are  present,  files  his  new  petition,  and, 
without  further  notice  to  the  debtor,  the  Court  may  proceed 
to  an  adjudication  thereon.  I  cannot  think  that  this  was 
what  is  meant.  It  may  be  answered,  that  no  just  tribunal 
would  fail,  if  new  allegations  were  found  in  the  new  petition, 
to  give  time  to  the  debtor  to  prepare  his  defence,  and,  instead 
of  proceeding,  to  postpone  proceeding.  The  reply  is — no 
Legislature  would  authorize  the  Court  to  proceed.  What 
the  Court  may  do  is,  proceed  to  investigate  the  allegations 
already  before  them,  and  of  which  the  debtor  already  has 
notice,  and  has  come  to  meet.  And,  once  more,  let  it  be 
conceded  that  the  words  "  on  such  petition  "  should  have  their 
grammatical  reading,  and  that  they  mean,  on  the  petition  of 
another  creditor,  it  does  not  follow  that  the  original  petition 
is  to  have  no  further  influence  upon  the  proceedings.    What, 
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according  to  the  £Edr  intent  of  the  provision,  shonld  the  peti- 
tion of  snch  other  creditor  show,  in  order  to  bring  him  with- 
in the  privilege  of  intervening  ?  For,  let  it  be  borne  in  mind 
that  he  needs  no  privilege  to  file  his  own  independent  peti- 
tion and  bring  the  debtor  to  answer  its  allegations,  and  with 
every  advantage  which  accrnes  to  him  from  the  filing  thereof 
on  the  day  when  he  files  it.  What,  then,  where  a  creditor 
comes  in  under  this  42d  section,  shonld  his  petition  state  ?  If 
that  may  be  answered  by  the  section  itself,  it  need  only  show 
the  facts  which,  by  that  section,  mnst  exist  in  order  to  entitle 
him  to  call  npon  the  Court  to  proceed  to  an  adjudication; 
and  th^se  are,  the  pending  of  the  original  petition,  the  order 
to  show  cause  thereon  and  what  has  been»done  thereunder, 
his  own  competency  to  invoke  the  action  of  the  Court,  and 
his  call  upon  the  Court  to  proceed.  Even  these  matters  may 
be  denied  by  the  debtor ;  and  it  is,  in  a  just  sense,  true,  that,, 
if  the  Court  proceed,  the  proceeding  is  on  his  petition.  There- 
after, the  contest  is  between  him  and  the  debtor,  and  not 
between  the  debtor  and  the  original  petitioner.  It  is  his  pe- 
tition which  brings  him  into  the  controversy  and  makes  him 
the  party  prosecuting. 

The  construction  we  thus  give  to  the  42d  section  of  the 
bankrupt  Act  conforms  to  the  views  expressed  in  several  of 
the  District  Courts.  (See  In  re  Camden  Rolling  Mill  Co.y  3- 
£a/nk.  Heg.,  146 ;  In  re  Olmsted^  4  Id.^  71;  In  re  JfendenAaUj 
19  Int.  Hev.  Heo.^  86,  and  9  JTat,  Bank.  Heg.y  380.) 

These  views  necessarily  lead  to  the  conclusion,  that  the 
order  of  the  20th  of  October,  permitting  a  discontinuance, 
was  improvidently  made,  and  was  properly  revoked  or  va- 
cated. At  the  November  term,  to  which  the  proceedings  had 
been  adjourned  or  continued,  other  creditors  had  an  express 
statute  right  to  apply,  and  the  Court  had  power  to  permit 
such  applying  creditors  to  appear  and  prosecute  the  original 
petition.  Indeed,  I  think  it  was  the  duty  of  the  Court,  on 
such  application,  to  proceed  to  ^n  adjudication.  This  con- 
clusion renders  it  unnecessary  to  express  any  further  opinion 
upon  the  other  points  which  were  argued  upon  the  hearing  of 
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this  appeal  or  review.      The  order  must  be  affirmed,  with 
costs. 

William  K.  Seeley^  for  the.appellants. 

JESwin  jSl  Marvin  and  Samud  Tweedy ^  for  the  respond- 
ent. 


Alfbed  Bristol,  Assignee  in  Banebuptcy  of  the  Chsshirb 

Barytks  Company 

V8, 

Samuel  T.  W.  Sanford.    In  Equity. 

^.,  a  troBtee  of  a  New  York  corporation,  proved,  as  a  creditor,  a  debt  against 
the  corporation,  in  bankraptcy.  The  assignee  in  bankruptcy  filed  a  bill 
against  S.,  in  the  District  Gonrt  for  Connecticat,  to  exclude  him  from  sharing 
In  the  distribution  of  the  assets  until  the  claims  of  all  other  creditors  should 
be  satisfied,  on  the  ground  that,  by  virtue  of  certain  provisions  of  the  statute 
of  New  York  under  which  the  corporation  was  organised,  he  had  made  him  - 
self  liable  for  all  the  debts  of  the  corporation:  ffeld,  that  the  assignee  in 
bankruptcy  did  not  represent  the  creditors  of  the  corporation  in  respect  of 
any  claim  they  might  have  against  S.  growing  out  of  such  alleged  liability, 
and  could  not  maintain  the  suit;  and  that  such  creditors  had  no  lien  on  the 
distributive  share  of  S.  in  the  assets  of  the  bankrupt  corporation. 

^Before  Woodkitff,  J.,  Connecticut,  September  16th,  1874.) 

Woodruff,  J .  The  complainant  in  this  suit  is  the  assignee 
of -the  Cheshire  Barytes  Company,  in  bankruptcy.  That  com- 
pany was  organized  under  the  laws  of  the  State  of  New  York 
authorizing  the  formation  of  mining  corporations.  The  de- 
fendant was  one  of  the  trustees  of  the  corporation,  and  has 
proved,  as  creditor,  a  debt  against  the  coi*porati6n,  to  an 
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amount  greater  than  the  whole  value  of  the  property  of  the 
corporation  which  has  eome  to  the  hands  of  the  assignee. 
Other  debts  have  been  proved  against  the  bankrupt,. also  ex- 
ceeding in  their  aggregate  the  whole  value  of  the  said  prop- 
erty. The  bill  herein  is  filed  by  the  assignee,  to  exclude  the  • 
defendant  from  any  participation  in  the  assets  of  the  bankrupt, 
or,  in  form,  to  postpone  him,  in  the  distribution  of  the  assets, 
to  all  the  other  creditors,  denying  to  him  any  dividend  until 
the  other  creditors  are  satisfied.  The  ground  upon  which  this 
relief  is  sought  is,  that  the  defendant,  as  an  officer  of  the  cor- 
poration, failed  to  comply  with  the  provisions  of  the  statute  of 
New  York  under  which  the  (Corporation  was  organized,  in  this, 
that  certain  annual  reports  required  by  that  statute  to  be  made 
and  filed,  showing  the  condition  of  the  company  and  its  capi- 
tal, contained  false  representations  in  respect  thereto;  and 
that,  by  the  provisions  of  such  statute,  the  officers,  signing 
such  reports  knowing  them  to  be  talse,  are  made  jointly  and 
severally  liable  for  all  the  debts  of  the  company.  It  is  claimed, 
thereupon,  that  the  defendant  is  himself  liable  for  all  the  debts 
of  the  bankrupt,  and  that  it  is  unjust  and  inequitable  to  permit 
him  to  share  in  the  property  of  the  bankrupt,  and  thereby 
leave  the  debts  due  to  the  other  creditors  who  reside  in  the 
State  of  Connecticut  unpaid ;  and  that  they,  having  a  just  claim 
against  him  for  payment  of  their  respective  debts,  ought  not 
to  be  put  to  a  suit  against  him  to  enforce  that  payment,  and,, 
especially,  to  go  to  another  State  for  that  purpose,  when  there 
is  a  fund  here,  on  the  credit  of  which  (in  part,  at  least,)  the 
debts  were  contracted,  which  this  Court  can  administer  as  may 
be  equitable,  and  which  he  now  seeks,  as  creditor  of  the  bank- 
rupt, to  withdraw. 

The  claim  is  a  plausible  one,  and,  upon  the  facts  as  they 
appear  in  the  case,  it  is,  in  a  popular  sense,  reasonable  and  just. 
But  I  cannot  resist  the  conclusion  that  this  complainant  has 
misconceived  his  relation  to  the  subject.  If  the  statute  of  New 
York  had  declared  that  such  neglect  of  compliance  with  its 
provisions,  or  such  violation  thereof,  should  render  the  incor- 
poration invalid  and  void,  and  that  those  associated  therein 
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should  be  deemed  copartners  and  liable  as  such,  then,  indeed, 
it  would  have  been  the  duty  of  the  Court  of  bankruptcy  to 
reject  the  claim  of  the  defendant  to  be  considered-  a  creditor, 
and  to  have  distributed  the  assets  in  payment  of  the  debts  due 
to  other  persons,  leaving  the  defendant  and  his  associates  to 
settle  their  accounts  among  themselves.  Indeed,  in  such  case, 
it  would  have  been  possible  to  proceed  against  all  of  the  asso- 
ciates as  bankrupts,  as  in  ordinary  cases  of  copartners.  If  the 
relief  now  sought  was  aimed  at,  perhaps  the  mode  last  sug- 
gested would,  in  such  case,  have  been  necessary.  But,  here, 
the  corporate  existence  and  indebtedness  is  assumed,  and,  in 
this  bankrupt  proceeding,  it  cannot  be  denied  that  the  defend- 
ant is  a  creditor  of  the  bankrupt.  Nothing  in  the  statute  of 
New  York  deprives  him  of  that  character.  He  could,  but  for 
the  bankruptcy,  have  sued  the  corporation  and  recovered  the 
amount  of  his  claim  as  a  creditor.  The  bankrupt  law  pre- 
vents his  action,  drives  him  to  proof  of  his  debt,  and,  in  terms, 
allows  him  his  dividends.  The  defendant,  therefore,  stands  in 
the  bankrupt  Court  with  a  clear  title  to  recognition  as  a  cred- 
itor of  the  bankrupt,  and  a  legal  right  to  a  dividend  of  its  as- 
sets. What  is  it  now  sought,  in  equity,  to  oppose  to  such  legal 
right?  This  and  this  only :  Each  other  creditor  is  claimed  to 
have,  and,  for  the  present,  will  be  assumed  to  have,  a  clear 
legal  demand  against  the  defendant,  to  the  amount  of  his 
claim  against  the  bankrupt,  or,  in  other  words,  the  defendant 
is  individually  liable  for  that  identical  claim.  If  that  be  so, 
each  creditor  may  pursue  the  defendant  for  the  enforcetaent 
of  that  demand.  But,  suc]i  fact  vests  no  title,  legal  or  equita- 
ble, iu  the  assignee.  He  is  in  no  such  sense  trustee  of  the 
creditors  that  he  can  prosecute  such  a  claim.  He  does  not 
represent  those  creditors  therein,  and  no  decree  which  this 
Court  can  make,  at  his  instance,  in  this  suit,  would  bind  those 
creditors.  His  action,  in  this  respect,  is  gratuitous,  and  not 
devolved  upon  him  by  any  provisions  of  tl^e  bankrupt  law, 
nor  by  his  duty  to  receive  proof  of  debts  and  distribute  the 
assets,  under  the  direction  of  the  bankrupt  Court,  to  those 
who  make  such  proof.     The  defendant  is  not  liable  to  the  cor- 
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poration.  If  any  right,  vested  in  the  corporation,  required 
that  the  defendant  should  not  receive  a  dividend,  then,  indeed, 
the  assignee  would  have  a  rights  and  would  be  bound,  to  with- 
hold it,  and  resist  any  endeavor  of  the  defendant,  by  proof  of 
debt,  or  otherwise,  to  share  in  the  assets.  In  short,  the  as- 
signee does  not  represent  the  creditors,  in  their  title,  legal  or 
equitable,  to  proceed  against  the  defendant ;  and  the  creditors 
themselves  have  acquired  no  lien  upon  the  distributive  share 
of  the  assets  due  to  the  defendant,  which  the  assignee  can 
recognize  or  enforce.  The  defendant  was  not  bound  to  liti- 
gate the  question  of  his  liability  with  the  assignee,  unless  it 
was  shown  that  some  other  creditors  had  a  lien  the  amount  of 
which  it  was  necessary  to  ascertain.  The  facts  here  show  no 
such  lien. 

I  do  not  perceive  that  the  circumstance  that  the  debt  due 
to  the  creditor  is  the  same  debt  or  measure  of  liability  which 
the  creditor  may  assert  against  the  defendant  under  the  New 
York  statute,  afifects  the  position  of  this  complainant.  Clearly, 
it  would  be  no  defence  to  the  defendant's  claim  to  share  in  the 
distribution,  if  the  assignee  should  show  that,  by  outstanding 
promissory  notes  held  severally  by  the  pereons  who  are  cripd- 
itors  of  the  bankrapt,  the  defendant  owed  them  more  than  the 
amount  of  his  dividend,  and  that  there  was  danger  that  they 
would  be  driven  to  another  State  to  collect  such  notes.  What- 
ever rights  the  creditors  have,  whether  legal  or  equitable,  the 
assignee  must  leave  them  to  pursue,  unless  or  until  they  ac- 
quire some  lien  on  the  fund  itself.  I  concur  fully  with  the 
views  of  the  District  Judge  expressed  on  the  summary  appli- 
cation to  the  bankrupt  Court,  and  I  deem  them  of  like  force 
in  this  suit. 

I  express  no  opinion  upon  the  rights  of  the  creditors,  and 
by  no  means  deny  the  power  or  duty  of  the  Court  to  recog- 
nize and  give  effect  to  the  statute  of  New  York.  But  I  am 
of  the  opinion,  intimated  on  the  hearing  and  confirmed  by 
subsequent  reflection,  that  the  assignee  has  no  standing  in  this 
Court,  upon  the  facts  here  shown.  The  determination  of  this 
cause,  however,  should  in  no  wise  appear  in  such  form  as  to 
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be  any  apparent  obstacle  to  the  claim  of  the  creditors,  nor 
seem  to  be  an  adjudication  of  their  rights. 

The  decree  made  ^^  pro  forma  "  in  the  District  Court  must 
be  reversed,  and  the  bill' be  dismissed,  but,  under  the  circnm- 
stances,  without  costs. 

Dexter  R,  Wright^  for  the  defendant  and  appellant. 

John  S.  Beachy  for  the  plaintiff  and  respondent. 


The  UNrrED  States  v8.  John  C.  Bennett. 

The  oflbnoe  of  wrongMly  withholding  from  a  pensioner  the  whole,  or  any  part, 
of  a  claim  or  pension  aUowed  and  dne  to  the  pensioner,  created  by  §  Y  of  the 
Act  of  July  14th,  1862,  (12  U,  8.  Stat,  at  Large,  668,)  and  again  created  by 
§  18  of  the  Act  of  Jnly  4th,  1864,  (18  ld,\  889,)  is  not  specified  as  an  ofience 
in  g  8  of  the  Act  of  July  8th,  18Y0,  (16  Id.,  196,)  bnt  is  made  an  offence  again 
by  8  81  of  the  AcU  of  March  8d,  1873,  (lY  Id.,  676.)  The  Act  of  1862 
regulated  the  fees  of  pension  agents,  and  punished  the  taking  of  greater  fees, 
besides  creatiog  the  above  offence.  The  Act  of  1870  covered  like  gronnd, 
other  than  creating  the  above  offence.  It  enacted  a  new  tariff  of  fees,  pre- 
scril)ed  a  different  punishment  from  that  before  existing  for  the  offences  it 
retained,  and  omitted  one  class  of  cases  which  previously  were  offences : 
Hdd,  that  this  operated  to  repeal  those  parts  of  the  Act  of  1864  which  were 
not  found  in  the  Act  of  1870,  so  that  no  conviction  could  be  had  on  an 
allegation  of  the  conunission  of  the  above  offence  in  September,  1872. 

This  view  is  strengthened  by  the  fact,  that  payments  of  pensions  to  agents  and 
attorneys  having  been  allowed  by  the  Acts  of  1862  and  1864,  it  was  enacted, 
by  the  Act  of  1870,  that  a  pension  should  be  paid  only  to  the  claimant,  and 
should  not  be  paid  to  an  agent  or  attorney,  and  that,  by  the  Act  of  1878, 
which  created  again  the  above  offence,  the  payment  of  pensions  to  agents  and 
attorneys  was  again  authorized. 

The  4th  section  of  the  Act  of  February  25th,  1871,  (16  U.  8,  fftat,  at  Large,  4S2,) 
providing  that  the  repeal  of  a  statute  shall  not  extinguish  any  liability  incurred 
under  it,  unless  the  repealing  Act  shall  expressly  so  provide,  contemplates  an 
offence  committed  while  a  statute  forbidding  it  is  in  force,  and  does  not  meet 
the  case  of  an  act  not  forbidden  by  statute  at  the  time  of  its  commission. 

Where  the  money  was  received  and  withheld  in  September,  1872,  and  continued 
to  be  withheld  until  after  the  passage  of  the  Act  of  March  8d,  1878 :  Held, 
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that,  on  an  indictment  under  that  Act,  alleging  the  withholding  to  have 
occurred  on  the  8 let  of  March,  1878,  no  conyiction  could  be  had. 

(Before  Hunt,  J.,  Northern  District  of  New  YoiJk,  October  18th,  1874.) 

Hunt,  J.  The  defendant  was  indicted  in  the  District 
Court,  in  November,  1873.  It  was  charged,  in  the  first  count 
of  the  indictment,  that,  as  the  agent  of  Ellen  Mack,  a  pen- 
sioner, on  the  23d  of  September,  1872,  he  received  from  the 
United  States  officer  appointed  to  pay  pensions,  the  sum  of 
seven  hundred  and  sixty-five  dollars  and  forty  cents  due  to 
said  pensioner,  and  that  he  then  and  there  wrongfully  with- 
held from  said  pensioner  four  hundred  and  five  dollars  and 
thirty^three  cents  of  such  money,  contrary  to  the  form  of  the 
statute,  &c.  The  second  count  was  the  same  as  the  first. 
The  third  count  contained  the  same  allegations  as  the  first, 
as  to  receiving  the  money  on  the  23d  of  September,  1872, 
but  charged  that  the  sum  mentioned  was  wrongfully  with- 
held on  the  Slst  of  March,  1873.  The  jury  found  the  de- 
fendant guilty  on  the  first  three  counts  of  the  indictinent,  and 
found  him  not  guilty  as  to  certain  other  counts,  to  which  it 
will  not  be  necessary  further  to  refer.  The  defendant  now 
insists,  that,  at  the  time  of  the  alleged  commission  of  the 
offence  of  withholding  pension  money,  to  wit,  September 
23d,  1872,  such  withholding  was  not  an  offence  under  the 
statutes  of  the  United  States.  This  offence  it  is  said,  was 
created  by  the  statute  of  July  14th,  1862,  (12  F.  S.  Stat  at 
Large^  568,  §§  6,  7,)  and  by  the  statute  of  July  4th,  1864, 
(13  /(?.,  389,  §§  3  2,  13.)  The  provisions  of  these  statutes, 
it  is  argued,  were  repealed  by  the  Act  of  July  8th,  1870, 
(16  Id.^  195,  §  7,)  and  were  not  in  force  at  the  time  specified 
in  the  first  two  counts,  viz.,  September  23d,  1872. 

The  statutes  referred  to  are  as  follows :  By  §  6  of  the 
Act  of  1862  it  was  enacted,  that  the  fees  of  agents  and 
attorneys  in  obtaining  pensions  for  those  entitled  to  pension 
money  under  that  Act,  should  not  exceed  certain  rates  therein 
specified.  By  §  7  it  was  enacted,  that  any  agent  or  attorney 
who  should  demand  or  receive  any  greater  compensation  for 
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eerviceB  under  that  Act  than  was  thus  specified,  ^^  or  who 
shall  wrongfully  withhold  from  a  pensioner,  or  other  claimant^ 
the  whole,  or  any  part,  of  the  pension  or  claim  allowed  and 
due  to  such  pensioner  or  claimant,"  should  be  guilty  of  a 
high  misdemeanor,  to  be  punished  by  a  fine  not  exceeding 
$300,  or  by  imprisonment  not  exceeding  two  years,  or  by 
both  such  fine  and  iniprisonment.  By  §  12  of  the  Act  of 
1864  a  different  tariff  of  fees  is  prescribed,  and  the  sixth  and 
seventh  sections  of  the  Act  of  1862  (above  set  forth)  are 
declared  to  be  repealed.  By  §  13  of  the  Act  of  1864  it  is 
provided,  that  any  agent  or  attorney  "  who  shall  demand  or 
receive  any  greater  compensation  for  his  services  under  this 
Act,  than  is  prescribed  in  the  preceding  section  of  this  Act, 
*  *  *  or  who  shall  wrongfully  withhold  from  a  pensioner^ 
or  other  claimant,  the  whole,  or  any  part,  of  the  pension  or 
claim  allowed  and  due  to  such  pensioner  or  claimant,  shall  be 
deemed  guilty  of  a  high  misdemeanor,"  to  be  punished  by  a 
fine  not  exceeding  $300,  or  by  imprisonment 'not  exceeding 
two  years,  or  by  both."  By  the  Act  of  July  8th,  1870,  (16- 
U.  S.  Stat  at  Large^  194, 195,  §§  7,  8,)  still  another  rate  of 
fees  is  prescribed  for  agents  obtaining  pensions,  under  any 
or  all  the  Acts  of  Congress  on  that  subject,  and  the  agreement 
on  the  subject  of  fees  is  required  to  be  filed  with  the  Com- 
missioner of  Pensions.  It  was  further  enacted,  in  §  8  of  that 
Act,  that  any  agent  or  attorney  who  should  receive  a  greater 
compensation  for  obtaining  a  pension  than  was  allowed  in  the 
preceding  section,  should  be  deemed  guilty  of  a  misdemeanor, 
to  be  pnnished  by  a  fine  not  exceeding  $500,  or  by  imprison- 
ment not  exceeding  five  years,  or  by  both.  This  statute 
contains  nothing  upon  the  subject  of  wrongfully  withholding 
from  a  pensioner  the  whole  or  any  part  of  the  sum  found  due 
and  allowed  to  him.  By  the  3lBt  section  of  the  Act  of  March 
3d,  1873,  (17  U,  S.  Stat,  at  Zarge,  575,)  it  is  enacted,  that  any 
agent  or  attorney  who  shall  receive  any  greater  compensation 
for  prosecuting  any  pension  claim  than  the  Commissioner  of 
Pensions  shall  direct,  not  exceeding  $25,  "  or  who  shall  wrong- 
fully withhold  from  a  pensioner  or  claimant  the  whole,  or  any 
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part,  of  the  pension  or  claim  allowed  and  due  such  pensioner 
or  claimant,"  shall  be  deemed  guilty  of  a  misdemeanor,  and 
punished  by  a  fine  not  exceeding  $500,  or  by  imprisonment 
not  exceeding  two  years,  or  by  both. 

Upon  these  statutes  the  question  is  made,  whether,  on  the 
JiSd  of  September,  1872,  the  withholding  of  pension  money 
by  an  agent  was  an  offence  punishable  by  indictment.  The 
argument  to  sustain  the  negative  of  this  question  is  this :  The 
alleged  offence  was  created  and  made  punishable  by  §§  6  and 
7  of  the  Act  of  1862,  above  cited.  By  the  expi'ess  terms  of 
§  12  of  the  Act  of  1864,  (above  cited),  these  sections  6  and  7 
are  repealed.  The  offence,  however,  is  renewed  and  recreated 
by  §  13  of  the  last  mentioned  Act,  which  provides,  that  an 
iigent  who  shall  receive  a  greater  compensation  for  services 
under  that  Act  than  is  permitted  by  the  preceding  section,  or 
who  shall  wrongfully  withhold  from  a  claimant  or  pensioner 
itny  portion  of  the  sum  allowed  and  due  to  him,  shall  be 
guilty  of  a  misdemeanor,  punishable  by  a  fine  not  exceeding 
$300,  or  by  imprisonment  for  two  years,  or  by  both.  Assum- 
ing, for  the  present  purpose,  that  the  last  clause  applies  to  all 
the  pension  Acts  of  the  United  States,  it  is  insisted  that  it 
was  repealed  by  the  Act  of  July  8th,  1870,  (16  U.  8.  Stat,  at 
Za/rgey  194, 195,  §§  7,  8.)  The  substance  of  these  sections 
has  been  already  stated. 

The  statute  of  1870  intended,  apparently,  to  embrace  the 
whole  subject-matter  of  pension  fees,  the  excess  of  charges, 
the  withholding  of  pension  money,  and  the  liability  of  pen- 
sion agents.  It  enacted  different  provisions,  retaining  some 
of  the  previous  regulations,  omitting  others,  and  making  con- 
tradictory provisions  respecting  still  others.  It  enacted  a  new 
tariff  of  fees.  It  prescribed  a  different  punishment  from 
that  before  existing  for  the  offences  retained,  and  it  omitted 
one  class  of  the  cases  which  constituted  an  6fi*ence  under  the 
former  Acts.  This,  upon  principle,  operates  as  a  repeal  of 
the  former  Act,  and  annuls  those  portions  of  it  which  are  not 
found  in  the  new  Act.  {N'orris  v.  Crocker^  13  Saw.y  429 ; 
United  States  v.  Tynen,  11  WalLj  88.)    In  BarUet  v.  Exng^ 
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(12  M<MB.<,  537))  a  statute  passed  in  1754  concerning  bequests 
and  donations  to  pious  and  charitable  uses,  was  held  to  be 
repealed  by  the  passage  of  an  Act,  in  1786,  upon  the  same 
subject,  and  whidi  Act  did  not  contain  the  provisions  of  the 
former  Act.  In  Dash  v.  Van  KUeck^  (7  Johns,^  477),  the 
Court  say,  that  a  subsequent  statute,  making  a  different  pro- 
vision on  the  same  subject,  is  not  to  be  construed  as  an  ex- 
planatory Act,  but  as  a  repeal  of  the  former  Act.  In  Darner 
V.  Fiilrbavrn^  (3  How.^  636),  it  is  laid  down,  that,  though  a 
subsequent  statute  be  not  repugnant  in  all  its  provisions  to  a 
prior  one,  yet,  if  it  is  clear  that  the  latter  was  intended  to 
prescribe  the  only  rule  which  should  govern  in  the  case  pro- 
vided for,  it  repeals  the  prior  one.  (See,  also,  Stewart  v. 
Kahn,  11  WaU.y  602 ;  UniUd  States  v.  Tynen,  11  WaU., 
92 ;  EUis  v.  Paige^  1  Pick.^  48 ;  Nichols  v.  Squire^  5 
Pick.,  168). 

By  the  statute  of  1864,  the  offence  of  taking  exccEsive 
fees,  and  the  offence  of  withholding  pension  money,  are  each 
punishable  by  a  fine  not  exceeding  $300,  or  by  imprisonment 
for  two  years.  By  the  statute  of  1870,  the  offence  of  taking- 
excessive  fees  may  be  punished  by  a  fine  of  $500,  or  by  im- 
prisonment for  five  years.  .  There  is  no  other  repeal  of  the 
former  statute  as  to  the  offence  of  taking  excessive  fees,  than 
that  arising  from  the  repugnancy  of  the  provisions  of  the  two 
statutes.  It  is  not  contended,  however,  that  the  former  stat- 
ute remains  in  force  as  to  that  offence.  It  is  impossible  that 
there  should  be  in  force,  at  the  same  time,  a  statute  punishing 
the  offence  of  taking  excessive  fees  by  a  fine  not  exceeding 
the  sum  of  $300,  and  an  imprisonment  not  exceeding  two 
years,  for  each  offence,  and  a  statute  punishing  the  same  of- 
fence by  a  fine  of  $500  and  an  imprisonment  for  five  years. 
The  latter  statute,  in  such  case,  operates  as  a  repeal  of  the 
former  statute. 

I  have  said,  and  I  place  my  decision  upon  the  ground, 
that  the  statute  of  1870  was  intended  to  embrace  the  whole 
subject-matter  of  the  duty  of  pension  agents,  including  ex- 
cessive charges  and  withholding  pension  moneys.    It  was  in- 
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tended  as  a  revision  or  a  codification  of  the  existing  laws  on 
those  subjects.  Thus,  the  Act  of  1862  is  entitled,  *' An  Act 
to  grant  pensions,"  and  is  devoted  chiefly  to  enacting  who 
shall  have  pensions.  The  sixth  and  seventh  sections,  already 
cited,  referring  to  the  fees  of  pension  agents,  and  making  ex- 
cessive charges  of  agents,  qr  the  withholding  of  pension 
money  by  agents,  a  criminal  offence,  are  the  only  ones  re- 
ferring to  any  other  subject.  The  Act  of  1864  is  entitled, 
^^  An  Act  supplementary  "  to  the  Act  of  1862,  and,  as  might 
be  expected,  is  devoted  mainly  to  the  same  subject.  Sections 
twelve  and  thirteen  are  the  only  exceptions,  these  sections 
being  substituted  for  sections  six  and  seven  in  the  former 
Act.  Then  comes  the  Act  of  1870,  which  is  entitled,  **  An 
Act  to  define  the  duties  of  pension  agents,  to  prescribe  the 
manner  of  paying  pensions,  and  for  other  purposes."  This 
Act  is  made  up  of  provisions  touching  the  duties  of  agents, 
their  liabilities,  their  rights  and  their  exclusions,  and  the  man- 
ner of  conducting  business  with  them  by  the  departments. 
When,  under  such  circumstances,  it  is  enacted  that  one  act 
described  in  the  former  statute  shall  remain  an  offence  pun- 
ishable by  a  larger  fine  and  a  longer  imprisonment,  and  when 
all  reference  to  another  act  on  the  same  subject,  described  and 
made  punishable  in  the  former  statute,  is  omitted  in  the  later 
statute,  it  is  a  reasonable  conclusion  that  such  omission  was 
intended  as  a  repeal  of  the  offence  thus  omitted.  In  1873, 
the  offence  of  withholding  was  again  created  and  its  punish- 
ment declared,  but,  from  the  passage  of  the  Act  of  1870  until 
the  passage  of  the  Act  of  1873,  there  was  a  hiatus j  a  space  of 
time  when  the  offence  did  not  exist. 

This  view  is  sustained,  also,  by  the  course  of  legislation 
respecting  the  right  of  attorneys  or  agents  of  this  class  to  re- 
ceive the  money  allowed  to  claimants.  By  the  statutes  of 
April  10th,  1806,  (2  U.  S.  Stat,  at  Large,  376),  and  of  July 
4th,  1836,  (5  Id.,  127,)  on  the  subject  of  pensions,  as  well  as 
by  the  statutes  of  1862  and  1864,  above  quoted,  the  employ- 
ment of  agents  and  attorneys  was  recognized,  their  relation 
to  the  claimants  was  regulated,  their  fees  were  fixed,  and  the 
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manner  in  which  payment  should  be  made  to  or  throiigh 
them  was  pointed  out.  This  so  continued  until  the  passage 
of  the  law  of  1870.  By  the  third  section  of  that  Act,  pay- 
ment to  the  claimant  alone  was  authorized,  and  it  was  ex- 
pressly declared  that  no  power  of  attorney  should  be  recog- 
nized, hor  should  any  pension  be  paid  thereon.  It  was  quite 
in  accordance  with  this  idea,  and  a  part  of  the  same  scheme 
of  legislation,  that  the  offence  of  withholding  a  pension 
should  at  the  same  time  be  dropped  from  the  category  of  of- 
fences. While  .Congress  permitted  and  authorized  attorneys 
to  receive  the  money  due  to  pensioners,  is  was  well  to  make 
the  withholding  of  such  money  an  bffence.  When  it  de- 
clared that  the  money  should  be  paid  directly  to  the  claim- 
ant, and  no  .power  of  attorney  should  be  recognized,  it  was 
natural  to  drop  the  offence  of  withholding.  Indeed,  if  the 
statute  was  complied  with,  the  offence  could  not  exist.  The 
attorney  not  being  allowed  under  any  circumstances  to  receive 
the  money,  a  statute  prohibiting  his  withholding  it  is  not  to 
be  expected.  In  pursuance  of  the  same  scheme,  when,  in 
1873,  Congress  again  authorized  the  action  of  agents  and  at- 
torneys,  and  the  payment  of  pension  money  to  them,  it  was 
to  be  expected  that  the  offence  of  illegally  withholding  such 
money  would  be  renewed^  and,  accordingly,  we  find  such  of- 
fence renewed  and  recreated  by  section  thirty-one  of  that 
Act. 

The  statute  of  February  25th,  1871,  (16  U.  S.  Stat,  at 
Largey  432,  §  4,)  has  been  cited  in  support  of  the  indictment. 
That  statute  provides,  ^^  that  the  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish  any  penalty,  for- 
feiture or  liability  incfirred  under  such  statute,  unless  the  re- 
pealing Act  shall  so  expressly  provide,  apd  such  statute  shall 
be  treated  as  still  remaining  in  force  for  the  purpose  of  sus- 
taining any  proper  action  or  prosecution  for  the  enforcement 
of  such  penalty,  forfeiture  or  liability."  In  the  case  before 
us,  there  was  no  ^Miability  incurred  under  such  statute." 
When  the  act  was  committed,  the  statute  forbidding  it  did 
not  exist.    The  Act  of  1 871  contemplates  the  case  of  an  of- 
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fence  committed  while  a  stattite  forbidding  it  is  in  force,  and 
provides  that  the  repeal  of  such  statute  shall  not  prevent  & 
prosecution  for  the  offence.  It  does  not  meet  the  case  of  an 
act  nnforbidden  by  statate  at  the  time  of  its  commission. 

The  District  Attorney  contends  that  the  prisoner  was  law- 
fully convicted  under  the  third  count  of  the  indictment, 
which  charges-  a  receipt  of  the  money  on  the  23d  of  Sep- 
tember, 1872,  and  a  wrongful  withholding  thereof  on  the 
31st  of  March,  1873.  He  insists  that  section  31  of  the 
Act  of  March  3d,  1873,  covers  the  case.  The  jury  convicted 
the  prisoner  on  the  1st  and  2d  counts,  which  charged  the 
withholding  to  have  been  on  the  23d  of  September,  1872,  as 
well  as  upon  the  3d  count.  It  is  conceded  that  but  one  of- 
fence was  committed,  and  punishment  is  only  asked  as  upon 
the  commission  of  one  offence.  The  transaction,  in  fact,  oc- 
curred in  September,  1872,  and  the  withholding  is  transferred 
to  March,  1873,  only  upon  the  principle  that  the  offence  is 
continuous,  that  it  continues  as  long  as  the  money  is  retained 
by  the  prisoner.  The  money  was  actually  received  in  Sep- 
tember, 1872.  At  that  time,  as  tlie  record  shows  and  the 
jury  have  found,  in  convicting  upon  the  first  and  second 
counts,  the  prisoner  illegally  withheld  four  hundred  and  five 
dollars  thereof.  He  then  put  it  into  his  pocket,  and  refused 
to  deliver  it  to  the  claimant.  His  offence  was  then  complete* 
He  could  have  been  indicted  at  once  under  the  United  States 
statute,  for  illegally  withholding  the  money,  if  forbidden  by 
such  statute.  He  could  have  been  sued  at  once  in  a  civil 
action  for  the  amount  so  withheld.  The  offence  and  the 
liability  being  complete,  the  statute  of  limitations  at  once 
commenced  to  run.  The  offence  charged  is  the  act  and  fact 
of  withholding.  What  the  prisoner  afterwards^  does  with  the 
money  cannot  create,  alter  or  continue  the  offence.  He, 
surely,  could  not  set  up,  as  a  defence,  that,  after  the  23d  of 
September,  1872,  he  had  returned  the  money  to  the  pensioner* 
It  was  never  heard  that  a  larceny  could  be  purged  by  a  return 
of  the  stolen  property.  Xt  would  not  mitigate  the  offence, 
that  he  should  bestow  the  money  in  pious  uses.    Nor,  in  my 
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judgment,  does  it  create  a  new,  a  subsequent  and  a  perpetaal 
offence,  unbarred  bj  all  statutes  of  limitation,  that  the 
prisoner  should  retain  the  money.  He  stands  or  falls  upon 
the  act  as  and  when  it  was  committed.  It  is  provided  by 
the  statutes  of  certain  States,  that,  when  stolen  property  is 
transferred  into  a  county  different  from  that  from  which  it 
was  taken,  the  thief  may  be  indicted  for  larceny  in  the  latter 
county.  So,  in  some  States,  it  is  held,  that,  when  stolen 
property  is  brought  into  another  State,  the  taker  may  be  in- 
dicted in  the  latter  State.  The  rule  on  this  point  varies  in 
the  different  States.  In  all  these  cases  there  is  a  subsequent 
and  additional  act  besides  the  one  constituting  the  original 
offence.  Thus,  a  thief  steals  property  in  the  county  of  Al- 
bany. That  is  of  itself  an  offence.  Stopping  there,  the  of- 
fence is  limited  to  the  original  taking,  and  the  thief  can  be 
indicted  in  the  county  of  Albany  only.  When  the  thief  also 
carries  the  property  into  the  adjoining  county  of  Bensselaer, 
he  adds  another  fact  to  the  case.  He  transports  stolen  prop- 
erty to  another  jurisdiction,  and  the  sin  of  the  original  tak- 
ing accompanies  such  transportation.  But  I  know  of  no 
principle  upon  which  the  original  act  itself,  nothing  addi- 
tional being  said  or  done,  can  be  converted  into  a  new  of- 
fence, or  carried  on  indefinitely,  that  is,  can  be  made  per- 
petually continuous. 

The  judgment  must  be  arrested,  and,  as  the  objection 
goes  to  the  foundation  of  the  indictment,  the  indictment  must 
be  qaashed  and  the  prisoner  discharged. 

■ 

Oeorge  N.  Kennedy ^  for  the  motion. 

Richa/rd  Crowley^  {Dirtrict  Attorney^)  opposed. 
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KoBMAN  £.  Baboook  VS.  Oliveb  Pettibone. 

Id  1846,  0.  P.,  of  Steuben  aoiuity,  New  York,  (mt  money  into  the  hands  of  hie 
BOD,  0.  P.,  of  Dodge  county,  WiscoDsiD,  to  locate  for  him  a  tract  of  Govern- 
ment land.  The  eon  applied  the  money  to  the  purpose,  and  a  patent  for  the 
land  was  ieened  in  1848  to  *'0.  P.,  of  Dodge  county,  Wifloonsin,"  and  delir- 
ered  to  him.  He  entered  into  poeeeesion  of  the  land,  and,  in  1858,  executed 
a  mortgage  on  it.  In  1866,  0.  P.,  the  &ther,  gaye  a  warranty  deed  of  the 
land  to  B.,  who,  by  direction  of  the  father,  paid  the  purchaae  money  to  the 
■on.  The  son  gave  posflession  of  the  land  to  B.  Afterwards,  a  foredoeure 
suit  was  brought  on  the  mortgage,  to  which  suit  B.  was  made  a  party.  He 
defended  it  on  the  ground  that  the  father,  and  not  the  son,  owned  the  land 
when  the  mortgage  was  given,  but  was  defeated  in  the  suit  and  evicted.  He 
then  brought  this  suit  against  the  father,  to  reoover  for  a  breach  of  the 
oorenant  of  warranty :  Hdd,  that  parol  eyidence  was  inadmissible  to  show 
that  the  father  was  intended  as  the  patentee  in  the  patent,  and  not  the  son, 
for  the  reason  that  there  was  no  ambiguity  in  the  patent,  in  the  description  of 
the  person  named  in  it  as  the  patentee. 

The  patent,  haying  been  deliyered  to  the  son,  who  was  the  grantee  named  in 
it,  was  valid,  until  yacated  for  mistake. 

On  the  facts,  the  father,  as  against  a  bima  flde  holder  of  the  mortgage,  was 
guilty  of  laches,  in  taking  no  steps  to  haye  the  mistake  corrected. 

(Before  Wallaob,  J.,  Northern  District  of  New  York,  October  18th,  1874.) 

Wallace,  J.  This  action  fa  brought  to  recover  damages 
for  breach  of  covenant  of  warranty  in  a  deed  executed  by  the 
defendant  to  the  plaintiff,  April  9th,  1866,  conveying  eighty 
acres  of  land  in  the  county  of  Dodge,  State  of  Wisconsin. 
Upon  receiving  the  deed,  the  plaintiff  entered  into  possession, 
and  was  thereafter  evicted  under  a  writ  of  assistance  issued 
upon  a  judgment  of  foreclosure.  The  foreclosure  was  by 
action,  and  was  upon  a  mortgage  executed  by  Oliver  Petti- 
bone, of  Dodge  county,  Wisconsin,  to  the  La  Crosse  &  Mil- 
waukee Bailroad  Company,  on  the  26th  of  September,  1853. 
The  plaintiff  was  made  a  party  to  this  action,  and  defended 
upon  the  ground  that  the  real  estate  was,  in  fact,  owned  by 
Oliver  Pettibone,  of  the  county  of  Steuben,  in  the  State  of 
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Kew  York,  iDstead  of  Oliver  Pettibone,  of  Dodge  county, 
Wisconsin,  at  the  time  the  latter  executed  the  mortgage. 

It  appears,  by  the  evidence,  that,  in  1846,  the  defendant, 
who  then  resided  in  Steuben  county,  N.  Y.,  and  has  con- 
tinned  to  reside  there,  attempted  to  locate  a  lot  of  eighty 
acres  of  land  in  Dodge  county,  Wisconsin,  and  placed  funds 
in  the  hands  of  an  agent  there,  to  pay  the  purchase  price,  but, 
failing  to  obtain  the  particular  lot^  he  desired,  returned 
home,  and  directed  his  son  Oliver,  who  then  resided  in  Dodge 
county,  to  select  another  lot  for  him,  and  apply  the  money 
left  in  the  hands  of  the  agent  to  the  payment  of  the  price. 
The  son  located  the  land  described  in  the  deed  to  the 
plaintiff,  applied  the  money  in  the  hands  of  the  agent  as 
directed,  and  thereupon  the  receiver  of  the  land  oflSce  issued 
a  certificate  acknowledging  the  receipt  of  the  purchase  money 
from  Oliver  Pettibone,  of  Dodge  county,  Wisconsin  Territory. 
This  certificate  was  forwarded  to  the  general  land  office,  and 
thereupon,  on  the  10th  of  May,  1848,  a  patent  was  issued 
by  the  United  States  to  "  Oliver  Pettibone,  of  Dodge  county, 
Wisconsin  Territory,"  and  delivered  to  the  son.  The  son 
entered  into  possession  of,  and  improved,  the  land,  and,  on  the 
26th  of  September,  1858,  executed  the  mortgage  to  the  rail- 
road company,  under  which  the  plaintiff  was  evicted.  The 
father  learned  of  the  execution  of  this  mortgage  about  a  year 
after  it  was  executed,  reproved  the  son  for  having  given  it, 
but  allowed  him  to  remain  in  possession  until  the  conveyance 
to  the  plaintiff,  when  the  father  directed  the  entire  pjirchase 
money  to  be  paid  by  the  plaintiff  to  the  son.  When  the 
action  to  foreclose  the  mortgage  was  commenced,  the  present 
plaintiff,  by  his  attorney,  wrote  to  the  defendant,  notifying 
him  of  the  pendency  of  the  action,  and  requesting  information 
for  its  defence,  and  thereupon  the  defendant  in&rmed  the 
plaintiff  substantially  of  the  &cts  as  they  have  been  stated. 
The  foreclosure  action  was  litigated,  and  judgment  against  the 
defendant  therein  rendered  in  the  Circuit  Court  for  Dodge 
county,  which,  on  appeal,  was  affirmed  by  the  Supreme  Court 
of  the  State,  it  being  held  by  the  Supreme  Court  that  extrinsic 
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evidence  was  not  admissible  to  show  that  Oliver  Pettibone, 
of  Steuben  county,  N.  Y.,  was  the  real  grantee,  it  having 
been  proved  in  that  case,  as  in  this,  that  the  sod  was  the  only 
person  of  his  name  in  Dodge  county,  Wisconsin. 

It  is  doubtful  if  the  notice  given  by  the  plaintiff  to  the 
defendant,  of  the  pendency  of  the  action  in  Wisconsin  for  the 
foreclosure  of  the  mortgage,  was  of  such  character  as  to  estop 
the  defendant  from  contesting  the  validity  of  the  incumbrance 
which  the  judgment  in  that  action  established.  The  notice 
did  not  require  the  defendant  to  appear  and  defend  the  suit 
nor  was  the  defence  in  any  manner  tendered  to  him.  Strong 
analogies  favor  the  position,  that,  when  the  covenantor  is 
notified  of  the  pendency  of  the  suit,  and,  instead  of  requiring 
to  be  allowed  to  defend,  furnishes  information  for  its  defence 
to  the  covenantee,  he  waives  a  formal  tender  of  the  defence, 
but  the  authorities  do  not  fully  sustain  it.  I  shall  consider 
the  judgment,  therefore,  as  but  presumptive  evidence  of  the 
facts  which  it  adjudicated,  and  the  whole  question  determined 
by  it  open  here. 

The  high  authority  of  the  Court  which  decided  one  of  the 
controlling  questions  here,  entitles  that  decision  to  great  con- 
sideration, but,  disregarding  it  as  authority  in  this  case,  I  am 
satisfied  that  it  was  a  correct  exposition  of  the  law,  and  that 
parol  evidence  is  inadmissible  to  show  that  Oliver  Pettibone, 
of  Steuben  county,  N.  Y.,  was  the  person  intended  as  the 
patentee,  instead  of  Oliver  Pettibone,  of  Dodge  county,  Wis- 
consin, who  was  named  as  such  in  the  instrument. 

It  is  not  to  be  doubted  that  the  identity  of  a  grantee  in  a 
deed  is  a  question  of  fact,  to  be  established,  ordinarily,  by 
{evidence  dehors  the  instrumenj;,  precisely  as  the  identity  of 
the  land  conveyed  is  to  be  ascertained  by  such  evidence. 
Neither  is  it  doubtful,  that,  if  the  description  of  the  grantee 
is  equally  applicable  to  two  or  more  persons,  a  question  of 
latent  ambiguity  arises,  which  may  be  determined  by  parol, 
precisely  as  would  be  the  case  if  the  description  of  the  land 
conveyed  was  equally  applicable  to  two  or  more  parcels.  It 
does  not  follow,  however,  that,  if  part  of  the  description  is 


OCTOBER,  18Y4.  •  857 


Babeoek  «.  Pettibone. 


unequivocally  applicable  to  one  grantee  or  to  one  parcel  of 
land,  and  not  to  the  other,  extrinsic  evidence  will  be  permitted, 
to  establJBh  the  intent  of  the  grantor,  and  to  control,  in  dis- 
regard of  the  description.  On  the  contrary,  the  general 
doctrine  is  clear,  that  evidence  which,  passing  by  and  dis- 
regarding the  description  in  the  written  instrument,  seeks  to 
import  into  it,  and  engraft  upon  it,  an  intention  independent 
of  its  terms,  is  not  admissible,  because  it  contradicts  rather 
than  explains  the  instrument. 

In  my  view,  this  case  does  not  present  a  question  of  latent 
ambiguity,  ip  the  ordinary  acceptation  of  the  term,  because  a 
latent  ambiguity  exists,  as  tersely  stated  by  Alderson,  B.,  in 
Smiih  V.  Jeffreys,  (16  JH.  <6  IF".,  662,)  "  where  you  show  that 
words  apply  equally  to  two  different  things  or  subject- 
matters,"  and  its  solution  rests,  as  stated  by  Abbott,  C.  J., 
in  jBeauTTiont  v.  Fidd^  (2  ChiUrfs  Rep.  275,)  not  on  *'  what 
was  the  meaning  of  the  grantor,"  but  on  ^'  what  was  his 
meaning  by  the  words  used."  In  this  case,  the  words  could 
only  apply  to  Oliver  Pettibone,  of  Dodge  county,  Wisconsin ; 
and  the  question  is  not  what  was  the  intention  of  the  grantor 
when  that  description  was  used,  but  what  was  meant  by  the 
words  used.  If  the  words  used  are  clear,  unambiguous  and 
determinate,  to  describe  one  person  or  one  subject-matter, 
there  can  be  no  latent  ambiguity,  unless  they  describe  another 
equally  well,  and,  therefore,  there  is  no  room  for  construction 
to  be  sought  for  in  the  light  of  surrounding  circumstances. 

It  is  true,  that,  on  the  maxim,ya29a  demonstratio  non 
nacety  an  incorrect  portion  of  a  description  is  frequently  re- 
jected when  sufficient  remains  in  the  instrument  to  indicate 
with  legal  certainty  the  person  or  subject-matter  intended; 
but  this  rule  is  to  be  followed  with  caution.  It  would  hardly 
be  contended,  that  if,  by  will,  a  testator  devised  his  farm  in 
the  county  of  Dodge,  with  no  other  description,  his  intention 
to  devise  his  farm  in  the  county  of  Steuben  could  be  estab- 
lished by  extrinsic  evidence,  if  it  appeared  that,  at  the  time  of 
making  his  will,  he  had  a  farm  in  each  county.  The  test, 
that  there  must  exist  sufficient  indication  of  intention,  on  the 
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face  of  the  inBtriiment,  after  the  false  description  is  rejected, 
to  justify  the  application  of  the  evidence,  would  not  exist  in 
sudi  case,  because,  when  the  location  of  the  farm  is  stricken 
from  the  description,  there  remains  nothing  in  the  instrument 
to  indicate  which  farm  was  intended  to  be  devised.  And,  in 
this  case,  when  the  description  of  the  patentee's  re8idenc3  is 
rejected,  nothing  remains  to  indicate  which  Oliver  Pettibone 
was  the  person  intended.  To  sustain  the  theory  of  the  de- 
fendant, it  would  result,  that  a  latent  ambiguity  must  first  be 
created  by  rejecting  a  portion  of  the  description,  so  as  to 
make  it  applicable  to  two  persons,  and  then  be  explained  by 
extrinsic  evidence,  to  show  which  of  the  two  persons  was 
intended,  and  this  when  the  instrument  itself  would  be 
destitute  of  any  indication  of  intent  upon  its  face,  to  justify 
the  application  of  the  evidence.  The  description  here  was 
not  applicable  to  the  defendant,  and  the  case  is  not  within  the 
principle  which  permits  extraneous  evidence  to  be  given. 
{Grant  v.  Chanty  39  Zaw  Journal  Hep.j  new  series^  Com. 
JPleas,  140.) 

If  the  conclusion  thus  expressed  is  erroneous,  there  are 
other  difficulties  in  the  way  of  the  defence.  The  evidence 
shows  that  the  patent  was  delivered  to  the  son,  and  proof 
that,  as  between  him  and  the  defendant,  the  son  was  not 
entitled  to  it,  or  that,  as  between  them,  the  son  was  the  agent 
of  the  defendant  to  receive  delivery,  does  not  establish  the 
fact  that  the  United  States  was  aware  of  these  facts,  or  rec- 
ognized the  relation  of  the  parties,  or  intended  the  grant  to 
the  defendant.  The  patent  was  issued  and  delivered  to  th& 
son,  as  the  real  person  entitled  to  it,  under  circumstances 
which  justified  the  United  States  in  treating  him  as  such ; 
and  although  he  was  not,  in  fact,  the  person  entitled  to  it, 
as  between  him  and  the  defendant,  the  grant  to  him  was  not 
a  nullity,  but  was  valid  until  vacated  for  mistake,  by  scire 
fadasy  or  by  proceedings  in  equity. 

With  full  knowledge  of  the  facts,  or  of  sufficient  to  put 
him  on  inquiry,  the  defendant  lies  by  from  1854,  when  he 
learned  that  his  son  had  executed  a  mortgage  on  the  property, 
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without  taking  proceedings  to  have  the  mistake  corrected, 
until  the  mortgage  passed  into  the  hands  of  a  bona  fide 
purchaser.  If  the  defendant,  instead  of  the  plaintiff,  had  de- 
fended the  foreclosure  action,  and  alleged  mistake,  and  asked 
to  have  the  patent  corrected  on  that  ground,  he  would  have 
been  defeated  by  his  laches  and  the  superior  equities  of  the 
holder  of  the  mortgage,  and  the  mortgage  would  have  been 
declared  a  valid  lien. 

Judgment  is,  therefore,  ordered  for  the  plaintiff. 

Laning  dk  WiUettj  for  the  plaintiff. 

Harlow  L.  Comstook  and  Iroin  W.  Nea/r^  for  the  defend- 
ant. 


William  W.  Woolen  and  Willis  S.  Webb 
Thb  Kew  Tobk  and  Ebib  Bane. 

W.,  %  banker  at  IndianapolLi,  sent  to  a  bank  at  Bu&lo  a  draft  drawn  on  B., 
who  resided  in  BofUo,  and  bills  of  lading  for  some  Inmber,  in  a  letter  stating 
that  he  enclosed,  for  collection  and  remittance  of  proceeds,  the  draft  and 
the  bills  of  lading.  The  draft  was  drawn  by  C  on  B.,  and  was  payable 
16  days  after  date,  and  was  endorsed  by  M.,  and  then,  by  special  endorsement, 
by  W.,  to  the  cashier  of  the  bank,  "for  collectioo."  By  the*terms  of  the 
draft,  the  drawer,  endorsers  and  acceptor  waived  presentment  for  payment 
and  notice  of  protest  and'  non-payment.  The  bills  of  lading  set  forth  G.  as 
the  shipper  of  the  lumber,  and  were  dated  at  times  two  or  three  days  prior 
to  the  date  of  the  draft,  and  were  endorsed  by  C,  by  M.,  and  by  W.  The 
draft  was  accepted  by  B.,  and  the  bank  delivered  the  bills  of  ladingto  him. 
B.  fidled  before  the  matority  of  the  draft  The  lumber  had  been  sold  by  C. 
to  B.,  and  the  draft  was  for  the  purchase  price,  and  was  discounted  by  W.  for 
0.  on  the  security  of  the  bills  of  lading,  as  collateral.  By  ordinary  course, 
the  lumber  would  reach  Buffalo  eight  days  before  the  maturity  of  the  draft. 
W.  brought  suit  against  the  bank  to  recover  the  amount  of  the  drafts  on  the 
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groond  that  the  defiandant  violated  its  doty  by  deUvering  the  bills  of  lading 
before  the  collection  of  the  draft :  SM,  that  the  bank  was  not  liable. 
The  drawee  was  entitled  to  the  bills  of  lading,  on  accepting  the  draft,  as  Ae 
draft  was  drawn  on  time. 

(Before  Waxxaob,  J.,  Northern  District  of  New  York,  October  18th,  1874.) 

Wallace,  J.  This  action  was  tried  before  the  Court,  with- 
out a  jury.  The  plaintiffi,  bankers  at  Indianapolis,  Indiana,  sent 
to  the  defendant,  a  bank  at  Buffalo,  New  York,  on  the  28th 
of  October,  1872,  a  letter,  stating  that  they  enclose,  for  col- 
lection and  remittance  of  proceeds,  a  draft  upon  one  Bugbee, 
and  bills  of  lading  for  eight  car  loads  of  lumber.  The  draft 
enclosed  is  dated  October  26th,  1872,  is  drawn  by  Coder  & 
Co.  upon  Bugbee,  is  payable  fifteen  days  from  date,  and  is 
endorsed  by  one  Mayhew,  and  then,  by  special  endorsement, 
by  the  plaintiffs,  to  the  defendant's  cashier,  '^  for  collection." 
By  the  terms  of  the  draft,  the  drawers,  endorsers  and  acceptor 
severally  waive  presentment  for  payment  and  notice  of  pro- 
test and  non-payment.  Tlie  bills  of  lading  respectively  set 
forth,  that  Coder  &  Co.,  at  times  two  or  three  days  prior  to 
the  date  of  the  draft,  have  shipped,  at  places  therein  specified, 
certain  car  loads  of  lumber,  to  be  delivered  to  them  at  Al- 
bany, New  York,  and  are  severally  endorsed  upon  the  back 
by  Coder  &  Co.,  by  Mayhew,  and  by  the  plaintiflfe.  No  busi- 
ness dealings  h^d  ever  taken  place  between  the  plaintiffs  and 
the  defendant  prior  to  this  transaction,  except  a  few  days 
previously,  when  the  plaintiffs  had  sent  to  the  defendant  a 
similar  draft,  drawn  by  and  upon  the  same  parties,  with  sim- 
ilar bills  t>f  lading  and  endorsements,  with  instructions,  by 
letter,  to  '^  deliver  the  shipping  bills  on  acceptance  of  the 
draft."  Bugbee,  the  drawee,  resided  at  Buffalo.  Upon  re- 
ceiving the  draft  first  mentioned,  the  defendant  presented  it 
for  acceptance  to  Bugbee,  he  accepted  it,  and  thereupon,  at 
his  request,  the  defendant  delivered  to  him  the  bills  of  lading. 
Bugbee  failed  before  the  maturity  of  the  draft.  It  is  admitted, 
that  the  lumber  mentioned  in  the  bills  of  lading  had  been 
purchased  by  Bugbee,  of  Coder  &  Co. ;  and  that  the  draft 
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was  drawn  for  the  purchase  price  of  the  lumber,  and  was 
disconnted  by  the  plaintiffs  for  Coder  &  Oo.,  on  the  security 
of  the  bills  of  lading,  as  ocUateral.  It  is  also  admitted,  that, 
by  the  ordinary  coarse  of  transportation,  the  lumber  was  due 
at  its  destination  eight  days  prior  to  the  maturity  of  the  draft. 
The  plaintiffs  insist  that  the  defendant  violated  its  duty  by 
delivering  the  bills  of  lading  before  the  collection  of  the 
draft,  and  bring  this  action  to  recover  of  the  defendant  the 
amount  of  the  draft. 

Bills  of  exchange  are  negotiated  upon  the  security  of  bills 
of  lading  appended  to  them,  so  frequently,  and  the  rights  and 
obligations  of  parties  thereto  constitute  such  an  important 
subject  of  consideration  in  commercial  communities,  that  it 
seems  remarkable  that  the  questions  involved  in  this  case 
have  not  been  settled  by  numerous  adjudications.  Such, 
however,  does  not  seem  to  be  the  fact,  and  the  case  must  be 
determined  as  res  nova. 

By  receiving  a  draft  for  collection,  the  bank  receiving 
becomes  the  agent  of  the  owner,  and,  in  the  discharge 
of  its  obligations  as  such,  is  bound  to  present  the  same  for 
acceptance  without  unreasonable  delay,  and  to  present  the 
same  for  payment  at  its  maturity ;  and,  if  not  accepted,  or 
not  paid  when  presented,  it  must  take  such  steps,  by  protest 
and  notice,  as  are  necessary  to  charge  the  drawer  and  endorser. 
While,  ordinarily,  it  is  not  n0cessary  to  present  a  draft  for 
acceptance,  presentment  and  demand  of  payment  at  maturity, 
with  due  notice  and  protest,  if  not  paid,  being  sufficient  to 
hold  the  drawer  and  endorser,  this  rule  d(fes  not  obtain  as  to 
a  collecting  agent,  but  prompt  presentment  for  acceptance  is 
required,  so  that,  in  case  of  non-acceptance,  the  owner  can 
resort  immediately,  and  before  maturity,  to  the  drawer.  {Al- 
len V.  Suydamj  17  Wend.j  868,  and  20  Wend.y  321.)  Upon 
failure  to  dischai^  this  duty,  the  receiving  bank  becomes 
liable  as  for  negligence,  for  any  damages  resulting  from  the 
default. 

In  the  present  case,  the  defendant  was  absolved  from  the 
duty  of  presenting  for  payment,  and  of  protesting  and  giv- 
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ing  notice  of  Don-payment  of  the  draft,  these  steps  having 
been  waived  by  the  express  terms  of  the  draft,  to  which 
waiver  the  plaintiffs,  as  endorsers,  were  parties. 

The  rights  and  obligations  of  the  parties,  if  the  draft 
alone  had  been  forwarded,  having  been  ascertained,  it  remains 
to  consider  how  far  they  are  changed  by  the  instructions  con- 
tained in  the  letter,  and  those  implied  from  the  transmission 
of  the  bills  of  lading  in  conjunction  with  the  draft.  As  be- 
tween the  parties  here,  the  facts,  that  the  lumber  had  been 
sold  by  Coder  &  Co.  to  Bugbee,  that  the  draft  they  had  drawn 
on  Bugbee  was  for  the  purchase  price  of  the  lumber,  and  that 
the  plaintiffs  had  discounted  it  for  Coder  &  Co.,  upon  the 
bills  of  lading  as  collateral  security,  are  not  material,  except 
so  far  as  notice  of  these  facts  was  furnished  to  the  defendant 
by  the  letter  and  its  contents,  because,  except  fix>m  this  source, 
the  defendant  had  no  knowledge  of  them. 

The  instruction  in  the  letter,  to  collect  the  draft  and  re- 
mit its  proceeds,  is  not  controlling.  Had  the  draft  alone  been 
enclosed  with  such  instructions,  the  duty  of  collecting  it 
would  not  have  devolved  on  defendant.  Ita  duty  would  only 
have  been  to  present  it  for  acceptance,  and,  if  acceptance  was 
reftised,  to  protest  and  give  due  notice,  and,  if  paid,  to  remit 
its  proceeds.  If  its  duty  in  the  premises  had  not  been  re- 
stricted by  the  terms  of  the  draft,  it  would  not  have  been 
obligatory  upon  the  bank  to  enforce  collection  by  legal  pro- 
ceedings, but  only  so  to  fulfil  its  trust  as  to  enable  the  owner 
of  the  draft  to  enforce  promptly  and  completely  his  cause  of 
action  against  the  drawer  and  endorser.  And  if,  instead  of 
delivering  them  to  Bugbee,  it  had  retained  the  bills  of  lading 
until  default  in  payment  of  the  draft,  its  whole  duty  in  regard 
to  them  would  have  been  discharged  by  returning  them  to 
the  plaintiffs.  That  some  duty  in  reference  to  the  bills  of 
lading  was  imposed  on  the  defendant,  which  would  not  have 
been  required  had  the  draft  alone  been  sent,  is  evident;  other- 
wise, their  transmission  is  deprived  of  all  significance ;  but, 
whether  that  duty  was  to  retain  them  until  payment  of  the 
drat\,  or  only  until  it  was  accepted  by  Bugbee,  cannot  be  de- 
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termined  from  the  language  of  the  letter.  The  direction  to 
collect  is,  in  legal  effect,  not  one  to  enforce  collection,  but  to 
return  the  bills  of  lading  to  the  plaintifBs ;  and  upon  what 
contingency  is  not  specified.  Besort  must,  therefore,  be  had 
to  the  instraments  enclosed  in  the  letter,  to  ascertain  the 
rights  of  the  parties  and  the  duty  of  the  defendant  in  regard 
to  them.  These  instraments  are  to  be  read  and  construed 
together. 

The  draft  is  drawn  by  a  person  who  has  consigned  lumber 
to  himself  at  Albany,  and  transferred  his  title  to  it  by  endors- 
ing the  bills  of  lading  to  another,  who  has  likewise  endorsed 
the  draft  and  bills  of  lading  to  the  plaintiffs,  who  have  en- 
dorsed both  instruments  to  the  defendant.  The  drawee 
resides  at  the  city  where  the  defendant  transacts  its  business, 
and  the  lumber,  by  ordinary  course  of  transportation,  will 
reach  a  distant  market  several  days  before  the  draft  matures. 
It  is  evident  that  the  draft  originated  from  the  shipment  of 
the  lumber,  was  negotiated  on  the  credit  of  that  shipment, 
and  that  the  parties  to  it  intended  that  the  defendant  should 
deliver  the  bills  of  lading  to  the  drawee  upon  his  compliance 
with  the  conditions  of  the  agreement  under  which  the  lumber 
was  shipped.  What  those  conditions  were  must  be  deter- 
mined by  the  draft  and  bills  of  lading  only,  and  must  resolve 
themselves  into  one  of  two  alternatives.  Either  the  drawer 
had  consigned  the  lumber  on  his  own  account,  to  be  sold  for 
him  by  the  drawee,  and  drawn  upon  the  latter  for  an  advance- 
ment on  the  consignment,  or  the  drawer  had  sold  the  lumber 
to  the  drawee,  and  drawn  upon  him  for  the  purchase  price. 
On  the  first  supposition,  the  drawee  was  under  no  obligation 
to  accept  the  draft  until  he  received  the  property  consigned ; 
on  the  secopd,  the  fact,  that  the  draft  was  payable  fifteen 
days  after  date,  indicated  that  the  sale  was  on  a  credit  of  that 
time.  If  the  sale  was  on  credit,  the  drawee  was  entitled  to  a 
delivery  of  the  property,  and  to  require  him  to  pay  for  it  on 
delivery  would  be  to  repudiate  the  agreement  for  credit. 
Upon  either  hypothesis,  the  drawee  was  entitled  to  the  prop- 
erty as  the  consideration  of  his  acceptance  of  the  draft.    If 
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Buch  was  his  right,  evidently,  the  drawer,  endorser,  and  owners 
of  the  draft  had  no  interest  in  the  bills  of  lading^  except  so 
far  as  they  were  security  for  the  acceptance  of  the  draft ;  and 
it  was  reasonable  to  infer  that  they  were  forwarded  to  the 
defendant  to  retain  or  return,  in  case  acceptance  was  re- 
fused. 

To  sustain  a  recovery  here,  it  must  be  held,  that  the  facts 
implied  that  the  plaintiffs  were  the  owners  of  the  lumber, 
and  proposed  to  transfer  it  to  Bugbee  on  payment  of  the 
draft,  and  had  constituted  the  defendant  their  agent  to  con- 
summate this  transfer.  If  the  draft  had  been  payable  at 
sight,  this  theory  would  seem  reasonable.  But,  the  circum- 
stance, that  the  draft  was  on  time,  is  a  very  material  one.  It 
is  difficult  to  appreciate  why  time  was  to  be  given  to  the 
drawee,  unless  to  enable  him  to  realize  funds  for  its  payment 
from  the  property  on  account  of  which  it  was  drawn.  If  it 
had  been  payable  at  sight,  there  would  be  no  room  for  the 
inference  that  the  lumber  was  sold  on  credit  or  that  the 
drawee  was  entitled  to  the  property  in  order  to  realize  from 
it.  If  the  draft  had  been  payable  ninety  days  after  date, 
surely  it  would  not  be  reasonable  to  infer,  that,  for  nearly 
that  length  of  time,  the  property  was  to  remain  at  its  destina- 
tion, with  charges  for  storage  or  demurrage  accumulating 
upon  it,  and  the  legal  title  to  it  controlled  by  a  corporation 
in  a  distant  city,  which,  awaiting  the  payment  cf  the  draft, 
was  under  no  duty  to  protect,  and  possessed  no  right  to  dis- 
pose of,  the  property.  The  cogent  inference  would  be,  that 
the  drawee  was  to  have  possession  upon  acceptance,  for  the 
purpose  of  using  the  property  and  meeting  his  acceptance, 
li*  such  would  be  the  legal  presumption  had  the  draft  been 
payable  in  ninety  days,  would  the  presumption  change  if  it 
had  been  payable  in  sixty  days,  in  thirty  days,  or  in  a  shorter 
time  ?  If  BO,  where  is  the  line  of  distinction  to  be  found  t 
Unless  it  can  be  ascertained,  by  some  test  capable  of  certain 
and  general  application,  any  such  distinction  must  be  rejected. 
Such  a  test  is  found,  if  the  distinction  depends  upon  the  con- 
sideration whether  the  draft  is  on  time  or  at  sight;  and  the 
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only  reasonable  and  certain  role  maBt  be  held  to  be,  that,  if 
the  draft  is  on  time,  acceptance  by  the  drawee  is  conditioned 
upon  a  transfer  of  the  property  against  which  it  is  drawn. 

My  conclusion,  therefore,  is,  that  the  defendant  had  a 
right-  to  assume  that  the  dnty  confided  to  it  was  to  procure 
acceptance  of  the  draft,  and,  upon  acceptance,  to  deliver  the 
bills  of  lading  to  the  drawee,  or,  if  acceptance  was  refused,  to 
protest  and  give  notice  thereof  to  the  plaintiffs,  retaining  the 
bills  of  lading  until  the  maturity  of  the  draft,  unless  in- 
structed before  then  to  return  them.  This  conclusion  is  sus- 
tained by  the  case  of  Lamfea/r  v.  Blosumcmy  (1  Louisiana  An. 
Hep.y  148.)  It  is  there  held,  that,  where  the  holder  of  a  bill 
of  exchange  which  had  been  negotiated  with  a  shipping  bill 
appended  to  it,  payable  at  a  specified  time  after  date,  refused 
to  deliver  the  bill  of  lading  to  the  drawee  on  his  accepting 
the  draft,  and,  for  that  reason,. the  drawee  refused  to  accept, 
a  protest  was  made  without  reason,  and  the  drawer  of  the 
draft  was  discharged.  This  is  the  only  reported  case  which 
I  have  been  able  to  find,  except  one  at  nisi  prius^  in  the 
Fint  Circuit,  where  a  verdict  was  ordered  for  the  plaintiffs, 
upon  facts  similar  to  those  here.  The  opinion  in  Lamfear  v. 
Blo89ma/n  is  an  elaborate  and  very  able  one,  and  is  entitled 
to  greater  weight,  as  an  authority,  than  a  decision  upon  first 
impression  at  Circuit. 

I,  therefore,  hold,  that  the  defendant  was  guilty  of  no  neg- 
ligence in  delivering  the  bills  of  lading  to  Bugbee,  and  order 
judgment  for  the  defendant 


WUUam,  M.  Ovmey^  for  the  plaintiffs. 
Ednoard  JR.  Baoonj  for  the  defendant* 
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George  A.  Beed 
Louis  Beed  and  George  Folts.    In  Equity. 

The  letters  patent  granted  to  George  A.  Reed,  March  11th,  1878,  for  an  ''Sm- 
proYement  in  head  Unioga  for  barrels,"  are  inyalid. 

The  improyemeDt  intended  to  be  covered  by  the  claim  of  that  patent,  which  la, 
"  As  a  new  article  of mannfactnre,  barrel  head  linings  prepared  in  the  manner 
specified,  when  bundled  as  shown  and  described,"  is  not  the  proper  subject  of 
a  patent. 

The  patentee  merely  adapted  the  same  appliances  to  the  manufacture  of  head 
linings  that  had  before  been  used  in  the  manufacture  of  hoops,  and  thereby 
produced  a  crimped  maohioe-made  hoop  on  a  small  scale,  but  of  uniform  width 
and  thickness,  and  having  rectangular  ends,  adapted*  to  fit  inside  of  the  staves 
of  a  barrel,  and  to  support  the  chime  of  the  barrel,  hoops  as  well  as  head  lin- 
ings having  before  been  made  by  machinery,  and  hoops  having  previously 
been  crimped  or  permanently  bent  before  setting. 

The  only  merit  in  bundling  the  head  linings  is,  to  render  the  article  more 
attractive  to  purchasers,  and  more  convenient  for  the  purposes  of  sale. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  October  18th,  1874.) 

Wallace,  J.  The  patent  which  it  is  alleged  the  defend- 
ante  have  infringed  was  issued  to  the  complainant  on  the  11th 
of  March,  1873,  for  an  ^*  improvement  in  head  linings  for 
barrels."  The  specification  describes  the  subject  of  the  patent 
as  follows :  ^^  My  improvement  relates  to  the  head  linings 
used  on  sugar,  flour,  fruit,  salt,  and  other  kinds  of  slack  bar- 
rels, and  consists  in  forming  the  lining  by  cutting  a  straight 
splint  from  the  lumber,  and  subsequently  crimping  it  in  a 
suitable  machine,  by  which  it  is  bent  to  the  curved  shape  of 
the  barrel  to  which  it  is  to  be  applied,  the  object  of  the  im- 
provement  being  to  obviate  the  objections  to  the  common 
head  linings,  of  requiring  them  to  be  soaked  before  use  and 
bent  as  they  are  applied,  necessitating  the  driving  of  a  large 
number  of  nails  to  retain  them  when  dry,  and,  also,  the  want 
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of  accurate  fitting  against  the  barrel  head  or  chime,  together 
with  frequent  splitting  after  having  been  applied,  in  conse- 
quence of  having  been  bent  the  wrong  way  of  the  grain." 
After  describing  the  mode  of  manufacture,  the  specification 
proceeds :  ^^  When  so  crimped,  they  are  put  in  square  bun- 
dles of  two  hundred  and  fifty  or  five  hundred,  and  tied  or 
wired  for  transportation  and  use."  The  claim,  ailer  stating 
that  the  applicant  is  aware  that  hoops  for  barrels  have  been 
crimped  or  permanently  bent  before  setting,  prior  to  his  in- 
vention, and  disclaiming  any  right  predicated  upon  this  pro- 
cess, is  as  follows :  *^  What  I  daim  and  desire  to  secure  by 
letters  patent  is,  as  a  new  article  of  manufacture,  barrel  head 
linings  prepared  in  the  manner  specified,  when  bundled  as 
shown  and  described."  * 

It  appears,  by  the  proofs,  that  the  head  lining  is  a  piece  of 
wood  applied  to  the  chime  of  a  barrel,  by  the  packer*  after 
the  barrel  has  been  filled  for  shipment,  for  the  purpose  of 
supporting  the  chime,  and  to  retain  the  barrel  head  more 
firmly  in  its  place  when  subjected  to  the  strain  of  transporta- 
tion and  handling.  It  also  appears,  that,  prior  to  the  intro- 
duction of  linings  similar  to  those  described  in  the  specifica- 
tion, it  had  been  the  practice  of  packers  and  shippers  to  make 
head  linings  by  splitting  the  ordinary  hoop  and  nailing  the 
pieces  on  the  head  of  the  barrel  next  to  the  chime.  It  was 
ordinarily  done  by  taking  an  old  hoop,  or  part  of  one,  and 
splitting  it  in  two  parts  with  an  adze  or  a  knife,  and  required 
only  sufficient  skill  to  secure  width  sufficient  to  hold  a  nail, 
when  driven  into  it,  without  splitting,  and  length  sufficient  to 
aflEbrd  support  to  the  chime.  The  pieces,  when  cut  in  this 
way,  were  almost  necessarily  somewhat  irregular  in  width^ 
were  rough  in  appearance,  frequently  split  when  nails  were 
driven  into  them,  and  were,  in  short,  a  crude  and  simple  con- 
trivance to  give  support  to  the  barrel  head,  without  reference 
to  ornament  or  taste,  and,  practically,  they  met  the  purpose 
for  which  they  were  used.  Subsequently,  head  linings  were 
made  and  used  as  an  article  of  trade,  designed  to  be  sold  to 
packers  in  quantities,  to  save  them  the  trouble  of  cutting  out 
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their  linings  as  they  desired  to  use  them.  They  were  made 
of  oak,  split  out  by  hand,  the  form  of  the  lining  following  the 
direction  of  the  grain  of  the  timber,  and  the  width  and  thick* 
ness  being  more  or  less  variable  according  to  the  degree  of 
care  used  in  cutting  them,  and  the  clearness  of  the  grain  of 
the  timber.  In  using  them,  it  was  quite  customary  to  soak  or 
steam  them,  as  then  they  were  more  readily  bent  to  the  curve 
of  the  barrel,  and  lesB  frequently  split  when  nails  were  driven 
into  them.  Subsequently,  machine  made  linings  were  intro- 
duced, and  became  an  article  of  trade,  which  were  straight 
and  of  uniform  width  and  thickness,  and  differed  in  no  respect 
from  those  of  which  the  complainant  now  claims  to  be  the  in- 
ventor, except  that  the  latter  are  crimped.  The  effect  of 
crimping  them,  as  is  alleged  in  the  specification,  is  to  corru- 
gate the  grain  of  the  wood,  thereby  bending  the  head  lining 
so  as  to  conform  proximately  to.  the  curved  head  of  the  barrel, 
thus  obviating  partially  the  tendency  of  the  timber  to  split 
when  nails  are  driven  into  it,  and  dispensing  measurably  with 
the  necessity  of  soaking  or  steaming  the  linings  before  using 
them.  It  is  quite  apparent,  however,  that  soaking  or  steam- 
ing the  complainant's  linings  would  lessen  their  liability  to 
split,  and,  even  then,  splitting  could  not  be  entirely  prevented. 
It  is  also  obvious,  that  the  value  of  the  complainant's  linings, 
as  of  those  previously  in  use,  depends  largely,  if  not  mainly, 
on  the  quality  of  the  timber  used  for  their  manufacture. 

That  tho  complainant's  head  linings  are  an  improvement 
in  the  article  which  had  been  used  prior  to  their  introduction, 
and,  as  such,  have  secured  the  approval  of  the  trade  and  be- 
come a  valuable  commodity  of  manufacture  and  sale,  must 
be  conceded;  but  I  am  unable  to  arrive  at  the  conclusion  that 
such  improvement  is  the  proper  subject  of  a  patent.  The 
proofs  establish,  beyond  .  controversy,  that  hoops  had  been 
made  by  machinery,  as  well  as  head  linings,  and  were  an 
article  of  trade,  prior  to  the  alleged  invention  of  the  com- 
plainant ;  and  the  specification  of  the  complainant  disclaims 
any  discovery  of  the  process  of  crimping  such  hoops.  The 
complainant  adapts  the  same  appliances  to  the  manufacture 
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of  head  linings,  that  were  used  in  the  manafactare  of  hoops, 
and  he  thereby  produces  an  article  which  is,  in  all  its  essen- 
tial features,  a  crimped  machine-made  hoop  on  a  small  scale, 
except  that  it  is  of  uniform  width  and  thickness,  and  has 
rectangular  ends.  It  is  a  hoop  adapted  to  fit  inside,  instead 
of  outside,  the  staves  of  the  barrel,  and  to  support  the  chime 
instead  of  the  body  of  the  barrel.  Ignoring,  as  must  be  done, 
the  use  of  the  machine  for  cutting  and  crimping  the  timber, 
the  article  is  produced  by  cutting  a  block  of  timber  into  pieces 
of  such  size  and  shape  as  will  constitute  a  hoop  of  reduced 
dimensions,  uniform  in  thickness  and  with  rectangular  ends. 
The  quality  of  invention  is  not  called  into  exercise  by  adopt- 
ing, to  make  head  linings,  the  machine  for  making  and  crimp- 
ing hoops ;  and  what  remains  of  the  process  is  accomplished 
by  the  most  simple  mechanical  skill. 

Having  arrived  at  the  conclusion  that  the  patent  cannot 
be  sustained  so  far  as  it  rests  upon  the  claim  for  head  linings, 
^^  as  an  article  of  manufacture,  when  prepared  in  the  manner 
specified,"  it  remains  to  consider  whether  it  can  be  supported 
upon  the  additional  daim,  as  ^^an  article  of  manufacture, 
when  bundled  as  shown  and  described."  The  portion  of  the  * 
specification  relating  to  the  bundling  of  the  linings  is  as  fol- 
lows :  ^'  I  accomplish  another  result,  that  is,  that  I  can  pack 
the  linings  in  square  bundles  ready  for  the' market,  and  that 
each  lining  will  always  retain  its  circular  form,  owing  to  the 
corrugated  condition  of  the  fibres,  and,  at  the  same  time,  I 
dispense  with  soaking."  It  will  be  observed,  that  the  corruga- 
tion of  the  fibres  dispenses  with  soaking  the  linings,  and  is 
accomplished  by  the  process  of  crimping  the  timber ;  and,  in 
this  regard,  the  linings  do  not  difier  from  the  hoops.  Nothing 
enables  the  linings  to  retain  their  circular  form  when  bundled, 
aside  from  the  crimping,  except  that  they  are  of  uniform  size 
and  thereby  fit  compactly  together.  The  hoops  could  be 
bundled. as  well  as  the  linings,  and  are  usually  transported  in 
bundles,  but  not  so  tidily  or  compactly  as  the  linings,  owing 
to  their  bevel  and  greater  length.  The  sole  merit  of  this 
feature  of  the  improvement  is,  that  it  renders  the  commodity 
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more  attractive  to  purchasero,  and  morp  convenient  for  the 
purposes  of  sale.  There  is  nothing  in  this  result  that  is 
*  patentable.  If  the  subject  of  the  patent  was  a  machine 
which  accomplished  the  result  of  manufacturing  a  product 
more  convenient  for  transportatiou  and  sale,  as  an  article  of 
trade,  than  that  which  had  preceded  it,  such  result  might  be 
important  and  controlling  as  determining  the  utility  of  the 
invention.  But  no  such  test  is  applicable  when  the  product 
itself  is  the  subject  of  the  patent.  {Langdon  v.  De  Orooty  1 
*  Paints  a  a  E.y  203.) 

Upon  the  whole  case,  therefore,  my  conclusion  is,  that  the 
complainant  has  only  produced  an  article  which  is  the  result 
of  more  mechanical  skill  and  care  in  its  manufacture  than 
that  previously  used  and  sold,  and  that  this  result  did  not  in- 
volve the  faculty  of  invention.  The  case  is  analogous  to  that 
of  Union  Paper  CoUar  Co.  v.  Van  Devsen^  (10  Blatchf.  C.  C. 
H.,  109,)  and  HtMer  Tip  Pencil  Co.  v.  Hwoard^  (9  Id.,  490.) 
The  bill  must,  therefore,  be  dismissed,  with  costs. 

Jamee  A.  AUen^  for  the  plaintiff. 

John  Yam,  Yocrhie,  for  the  defendants. 
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In  cases  where  a  treaty  of  extradition  with  a  foreign  country  for  the  sarrender 
of  fugitives  from  justice  does  not  require  the  issuing  of  an  Ezecutiye  man- 
date, as  a  prerequisite  to  the  entertaining  of  proceedings,  and  the  issuing  of 
a  warrant  of  arrest,  by  a  magistrate,  such  a  prerequisite  is  not  necessary. 

The  convention  for  extradition  between  the  United  States  and  Bavaria,  of  Sep- 
tember 12th,  1863,  (10  U.  8.  Stat,  at  Zarffe,  1022,)  was  not  abrogated  by  the 
operation  of  the  Constitution  of  the  Qerman  Empire,  adopted  in  1871,  as  af- 
fecting the  further  independent  existence  of  Bavaria. 

The  sufficiency  of  the  complaint  before  the  Commissioner,  upheld. 

It  is  not  a  necessary  preliminary  to  sn  investigation  here,  under  an  extradition 
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treaty,  that  a  warrant  of  arrest  sboald  have  been  issaed,  or  proceedings  had, 
against  the  accused,  in  the  foreign  jurisdiction. 

(Before  Blatohtobd,  X,  Southern  District  of  New  York,  November  6th,  1874.) 

Blatohfobd,  J.  On  the  2d  of  September,  1874,  a  warrant 
was  issaed  by  a  United  States  Commissioner,  on  the  oomplaint 
of  the  vice-consul  of  the  German  Empire  at  the  city  of  New 
York,  for  the  arrest  of  Hermann  Thomas,  charged  with  having 
committed  the  crimes  of  forgery  and  the  utterance  of  forged 
papers,  within  the  jarisdiction  of  the  kingdom  of  Bavaria  and 
of  the  empire  of  Germany.  The  proceeding  was  one  taken 
with  a  view  to  the  extradition  of  Thomas,  under  the  provisions 
of  the  convention  of  September  12th,  1863,  between  the 
United  States  and  the  kingdom  of  Bavaria,  (10  V.  S.  Stat,  at 
Zarge^  1022.)  Thomas  was  arrested  and  brought  before  the 
Commissioner  on  the  3d  of  September,  the  charge  was  ex- 
plained to  him,  and  he  demanded  an  examination,  and  the 
proceedings  were  adjourned  by  consent  to  the  17th  of  Sep- 
tember, and  he  was  committed  in  the  meantime  to  the  custody 
of  the  marshal. 

The  complaint  on  which  the  warrant  was  issued  is  made, 
subscribed  and  sworn  to  by  August  Feigel.  It  sets  forth,  that 
Mr.  Feigel  "  is  vice-consul  of  the  German  Empire  at  the  city 
and  port  of  New  York,  duly  recognized  as  such  by  the  Presi- 
dent of  the  United  States ;  that,  as  such,  he  is,  also,  ex  officio^ 
consul  of  each  of  the  States  composing  said  empire ;  tliat  the 
kingdom  of  Bavaria  is  one  of  the  States  composing  said  em- 
pire ; "  and  ^^  that,  as  such  vice-consul,  he  is  at  present  in  charge 
of  the  office  of  the  consul  general  of  the  German  Empire  at. the  . 
city  of  New  York,  and  authorized  to  discharge  the  functions 
of  such  consul  general."  The  complaint  alleges,  that,  as  the 
complainant,  ^^  from  official  evidence  in  his  possession  is  in- 
formed and  believes,"  Thomas,  on  or  about  the  22d  of  June, 
1874,  at  Nlirnberg,  in  the  kingdom  of  Bavaria,  and  within  the 
jurisdiction  of  said  kingdom,  committed  the  crimes  of  forgery 
and  of  utterance  of  forged  papers,  in  this,  that  he  did  then 
and  there,  feloniously  and  falsely,  and  within  tent  to  defraud 
the  Royal  Bank  at  Nlirnberg,  make,  forge  and  counterfeit  a 
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certain  receipt  or  acquittance  of  Garl  Oonrad  Cnopf  &  Sohn, 
bearing  date  at  Niirnberg,  whereby  it  was  stated  that  the  said 
Oarl  Oonrad  Cnopf  &  Sohn  had  received  of  the  Bojal  Bank 
at  Kurnberg  the  sum  of  15,000  guilders,  Bavarian  money, 
while,  in  truth  and  in  fact,  the  said  Carl  Conrad  Cnopf  & 
Sohn  had  not  executed,  or  authorized  to  be  executed,  the  said 
paper  writing,  purporting  to  be  a  receipt  or  acquittance,  as 
aforesaid,  but  the  same  was  forged  by  the  said  Thomas,  and 
that  he  did  afterwards,  within  the  jurisdiction  of  the  kingdom 
of  Bavaria,  feloniously,  falsely  and  fraudulently  utter  the  said 
forged  instrument  in  writing,  knowing  it  to  be  forged,  with 
intent  to  defraud  the  said  Boyal  Bank  at  Kiimberg.  The 
complaint  then  sets  forth  the  information  of  the  complain- 
ant concerning  the  commission  of  said  crimes  by  Thomas. 
He  received,  August  29th,  1874,  a  cable  telegram,  of  which  a 
translation  is  given,  signed  ^^  Bgen,  examining  judge,  Niim- 
berg,"  and  reading  thus :  ^^  The  arrest  of  the  clerk  H.  Thomas 
of  this  place  is  requested  on  account  of  forgery  of  documents 
and  defrauding  to  the  amount  of  15,000  guilders.  He  travelled 
as  Wolfing.  Photograph  in  the  possession  of  Schulz  &  Buck- 
gaber.  Exchange  Place,  New  York,  where  also  dwelling  ascer- 
tainable. Particulars  follow  upon  answer."  On  the  Slst  of 
August  the  complainant  sent  a  telegram  to  the  said  examin- 
ing judge  in  these  words :  '^Telegraph  particulars  of  Thomas 
forgery ;  full  names  of  Injured  parties ;  also,  whether  extradi- 
tion demanded."  On  the  Ist  of  September  he  received  from 
said  examining  judge  a  telegram  in  these  words:  '^ Thomas 
obtained  from  the  Boyal  Bank  here  15,000  guilders  on  forged 
•  receipt  of  Cnopf  &  Sohn.  Extradition."  The  complaint  fur- 
ther sets  forth,  that  the  complainant  knows  said  Bgen,  whose 
name  is  subscribed  to  said  telegrams,  to  be  royal  examining 
judge  at  Niimberg,  and  has  seen  in  a  newspaper  printed  at 
Berlin,  in  Germany,  a  copy  of  an  order  of  arrest  issued  by  the 
royal  examining  judge  at  Niirnberg,  on  the  2d  of  July,  1874, 
for  the  arrest  of  said  Thomas  on  account  of  forgery  of  docu- 
ments and  frauds  committed  by  him  on  the  22d  of  June,  1874 ; 
that  Thomas,  after  the  commission  of  said  crimes,  ^'  fled  from 
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the  jarisdiction  of  said  kiDgdom  of  Bavaria  and  of  the  empire 
of  Germany ; "  that,  through  the  minister  of  the  German  Em- 
pire at  Washington,  the  complainant  caused  to  be  made  an 
application  for  the  issuing  of  the  usual  Executive  mandate  in 
such  cases ;  and  that,  upon  the  receipt  of  such  mandate,  the 
same  will  be  forthwith  presented  to  the  officer  to  whom  the 
complaint  is  to  be  presented. 

On  the  8th  of  September,  1874,  the  usual  mandate  was 
issued  from  the  Department  of  State.  It  states,  that,  pursuant 
to  the  said  convention  of  September  12thy  1853,  the  envoy 
and  minister  plenipotentiary  of  the  German  Empire,  accred- 
ited to  this  Government,  has  applied  to  the  Government  of 
the  United  States  for  the  arrest  of  Thomas,  ^'  charged  with  the 
crimes  of  forgery  and  the  utterance  of  forged  papers,  and  al- 
leged to  be  a  fugitive  from  the  justice  of  Bavaria  (German 
Empire)." 

On  the  17th  of  September,  1874,  no  proceedings  having 
taken  place  before  the  Commissioner  other  than  those  before 
mentioned,  the  counsel  for  Thomas  applied  to  the  Commis- 
sioner for  the  discharge  of  Thomas  on  these  grounds :  (I.)  No 
demand  has  been  *lnade  by  the  foreign  Government  for  the 
surrender  of  the  accused,  so  as  to  give  the  Commissioner  juris- 
diction of  the  proceeding.  (2.)  There  is  no  existing  conven- 
tion for  extradition  between  the  kingdom  of  Bavaria  and  the 
United  States.  (3.)  The  convention  with  Bavaria,  of  Septem- 
ber, 1853,  is  annulled  by  the  Constitution  of  the  German  Em- 
pire, adopted  in  1871.  (4.)  In  accordance  with  such  Consti- 
tution, the  kingdom  of  Bavaria,  as  an  independent  Govern- 
ment, ceased  to  exist,  and  became  a  component  part  of  the 
German  Empire.  (5.)  The  Government  of  the  United  States 
has  no  power  or  authority  to  treat  with  the  component  part 
of  any  other  independent  Government,  but  can  only  treat  with 
such  Government  as  an  entirety.  (6.)  The  complaint,  upon 
its  face,  indicates  the  want  of  power  of  the  kingdom  of  Ba- 
varia, as  an  independent  Government,  to  demand  the  enforce- 
ment of  any  right  under  the  convention  of  1853,  and  shows 
the  merging  of  the  kingdom  of  Bavaria  in  the  German  Em- 
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pire.  At  that  stage  of  the  proceedings  the  counsel  for  the 
foreign  Government  presented  the  said  mandate  to  the  Com- 
missioner. The  application  for  the  discharge  of  Thomas  was 
then  denied  bj  the  Commissioner,  and  the  proceedings  were 
adjourned  to  the  1st  of  October,  1874. 

On  the  18th  of  September  a  writ  of  habeas  corpus  and  a 
writ  of  certiorari  were  issued,  both  of  them  returnable  before 
this  Court.  The  relator  is  now  before  this  Court  under  the 
former  writ,  and  the  proceedings  and  papers  are  before  it  un- 
der the  latter  writ.  The  discharge  of  the  relator  is  asked  on 
various  grounds. 

The  first  ground  urged  is,  that,  prior  to  the  issuing  of  the 
warrant  by  the  Commissioner,  no  mandate  had  been  issued,  or 
authority  given,  by  the  Government  of  the  United  States,  on 
the  application  of  the  foreign  Government,  for  the  entertain- 
ing of  the  complaint  by  the  Commissioner,  or  for  the  issuing 
of  the  warrant  by  him.  Prior  to  the  time  when  the  case  of 
In  re  Kaine^  (14  Hovoardj  103,)  arose  in  the  Supreme  Court, 
in  1852,  it  had  been  the  practice,  in  this  District,  for  the 
Federal  magistrates  who  entertained  complaints  in  cases  of 
extradition,  to  do  so  without  the  prior  presentation  to  them 
of  any  such  mandate  or  instrument  of  authority,  and*  such 
practice  had  been  sanctioned  by  judicial  decision.  In  the 
case  of  In  re  Kaine^  (10  H.  Y.  Legal  OheervcTj  267,)  before 
this  Court,  held  by  Judge  Betts,  the  point  was  ti^en,  on 
habeas  carpus^  that  no  warrant  of  arrest  could  issue,  in  an  ex- 
tradition case,  unless  it  appeared  that  a  requisition  for  such 
arrest  had  first  been  made  on  the  Government  of  the  United 
States  by  the  foreign  Government.  In  that  case,  the  British 
consul  had  applied,  in  the  first  instance,  to  the  Commissioner, 
for  the  warrant  of  arrest,  and  the  Government  of  the  United 
States  had  given  no  instruction  or  request  that  the  subject 
should  be  acted  on  by  a  judicial  officer.  The  Court  held,  that 
the  treaty  with  Great  Britain,  for  extradition,  admitted  of  the 
interpretation,  that  the  first  application  might  be  made,  by 
complaint  on  oath,  to  a  magistrate,  without  the  intervention 
of  either  nation,  and  that  it  did  not  provide  that  a  requiaition 
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for  the  arrest  of  a  fugitive  should  be  made  by  one  Govern- 
ment on  the  other.  The  language  of  the  convention  with 
Bavaria  is  the  same  as  that  of  the  treaty  with  Great  Britain, 
of  1842,  (8  U.  8.  Stat  at  Large,  576.)  Each  contains  a  pro- 
vision, that  ^^  the  respective  judges  and  other  m^istrates  of 
the  two  Governments  shall  have  power,  jurisdiction,  and  au- 
thority, upon  complaint  made  under  oath,  to  issue  a  warrant 
for  the  apprehension  of  the  fugitive  or  person  so  charged,  that 
lie  may  be  brought  before  snch  judges  or  other  magistrates 
respectively,  to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered,"  and  each  contains  a  provision,  that 
the  respective  countries  shall,  ^'  upon  mutual  requisitions  by 
them,  or  their  ministers,  officers,  or  authorities,  respectively 
made,"  ^'  deliver  up  to  justice  all  persons  who,  being  charged 
with  "  the  enumerated  crimes,  committed  within  the  jurisdi(^ 
tion  of  either  party,  shall  seek  an  asylum,  or  shall  be  found, 
within  the  territories  of  the  other.  When  the  case  of  Kaine 
was  under  consideration  by  the  Supreme  Oourt,  that  Court 
^^nsisted  of  eight  judges.  Four  of  them,  (Justices  McLean, 
Wayne,  Catron,  and  Grier,)  concurred  in  holding  that,  nnder 
the  terms  of  the  treaty  with  Great  Britain  and  the  Act  of 
Congress  of  August  12th,  1848,  (9  IT.  S.  Stat,  at  Zarge^  302,) 
the  judicial  magistrates  named  in  that  Act  are  required  to 
issue  warrants,  and  cause  arrests  to  be  made,  at  the  instance 
of  the  foreign  Government,  on  proof  of  criminality,  as  in  or- 
dinary cases  where  crimes  are  committed  within  our  own 
jurisdiction,  and  punishable  by  the  laws  of  the  United  States, 
and  without  a  previous  mandate  from  the  Executive  Depart- 
ment. Mr.  Justice  Curtis  expressed  no  opinion  on  the  ques- 
tion. Chief  Justice  Taney  and  Justices  Daniel  and  Nelson 
concurred  in  holding,  that  the  judiciary  possessed  no  jurisdic- 
tion to  entertain  proceedings  under  the  treaty,  for  the  appre- 
hension and  committal  of  the  alleged  fugitive,  without  a  pre- 
vious requisition,  made  under  the  authority  of  Great  Britain, 
upon  the  President  of  the  United  States,  and  his  authority 
obtained  for  that  purpose.  A  majority  of  the  Court  not  con- 
curring as  to  the  interpretation  to  be  given  to  the  treaty  and 
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the  Act  of  1848,  the  case  came  before  Mr.  Justice  Nelson,  at 
chambers,  {Ex parte  Ka/meyZ  Blatehf.  C.  C.  H.j  1,)  who  held/ 
that  the  previoos  decision  of  this  Court,  refusing  to  discharge 
the  accused,  did  not  relieve  him  from  inquiring,  on  habeas 
corpuSy  into  the  legality  of  the  imprisonment ;  that,  as  a  ma- 
jority of  the  Supreme  Court  had  not  concurred  in  deciding 
the  case  on  the  merits,  and  it  had  been  dismissed  without  any 
decision  on  the  merits,  he  was  left  to  follow  out  his  own  con- 
yictions  and  conclusions,  in  finally  disposing  of  it;  that  a 
requisition  ought  to  have  been  made,  in  the  first  instance, 
upon  the  Executive,  and  his  authority  obtained,  iA  order  to 
warrant  the  interposition  of  the  judiciary ;  and  that  the  ac- 
cused must  be  discharged* 

While  Mr.  Justice  Nelson  was  still  upon  the  bench  of  the 
S.upreme  Court,  and  was  the  presiding  Judge  in  the  Second 
Circuit,  and  in  this  Court,  the  case  of  In  re  Henrich^  (& 
Blatehf.  C,  C.  Ii.y  414,)  arose.  In  that  case  there  was  a  pre- 
vious mandate.  But  Judge  Shipman,  by  whom,  holding  this 
Court,  the  case  was  heard,  made,  with  the  concurrence  of  Mr. 
Justice  Nelson  and  myself,  suggestions  concerning  the  proper 
practice  to  be  pursued  in  extradition  cases,  one  of  which  was 
as  follows :  ^'  It  would  seem  indispensable  that  a  demand  for 
the  surrender  of  the  fugitive  should  be  first  made  upon  the 
Executive  authorities  of  the  Government,  and  a  mandate  of 
the  President  be  obtained,  before  the  judiciary  is  called  upon 
to  act.  (See  Mr.  Justice  Nelson's  opinion,  In  re  JSixdnej  3 
Blatehf.  C.  C.  B.y  9.).  At  all  events,  this  would  be  the 
better  practice,  and  one  in  keeping  with  the  dignity  to  be 
observed  between  nations,  in  such  delicate  and  important 
transactions." 

In  November,  1869,  the  case  of  In  re  Farez^  (7  BlaJtohf. 
C.  C.  Ii.j  84,)  arose  before  this  Court.  One  of  the  warrant* 
on  which  the  accused  was  arrested  and  in  custody  had  been 
issued  without  any  previoos  mandate  from  the  Government. 
Mr.  Justice  Nelson  was  still  the  presiding  Judge  of  this 
Circuit,  and  this  Court,  held  by  myself,  without  discussing  or 
deciding  the  point  on  its  merits,  remarked,  citing  the  cases  of 
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JEapa/rte  Kcmie  and  In  re  Henrich:  "  It  is  the  law  of  thia 
Circnity  that  the  judiciary  possess  no  jurisdiction  to  entertain 
proceedings,  tinder  any  treaty  or  convention  between  the 
United  States  and  a  foreign  Government,  for  the  apprehension 
and  committal  of  any  alleged  fugitive  from  justice,  whose  ex^ 
tradition  is  demanded  by  such  foreign  Government,  without 
a  previous  requisition  having  been  made,  under  the  authority 
of  the  foreign  Government,  upon  the  Government  of  the 
United  States,  and  the  authority  of  the  latter  Government  ob- 
tained, to  apprehend  such  fugitive." 

When  the  case  of  In  re  MacdonneU^  (11  Blatchf.  C.  C.  B.y 
79,)  came  before  this  Oourt,  held  by  Judge  Woodruff,  in  Aprils 
1873,  Mr.  Justice  Nelson  had  ceased  to  be  the  Presiding  Judge 
of  this  Circuit,  having  resigned  his  ofSce  as  an  Associate  Jus- 
tice of  the  Supreme  Court.  In  the  case  of  Macdonnell,  there 
was  a  previous  mandate,  but  it  was  objected  that  the  complaint 
on  which  the  warrant  was  issued  did  not  show  that  a  mandate 
had  been  issued,  although  the  warrant  showed  that  fact,  and 
it  was  further  objected  that  the  mandate  was  not  in  proper 
form.  The  question  of  the  necessity  of  such  mandate,  ta 
confer  jurisdiction  on  the  magistrate  to  entertain  proceedings 
for  the  apprehension  of  the  alleged  fugitive,  was  argued  by 
counsel.  Judge  Woodruff,  in  his  decision,  narrates  the  pro* 
ceedings  in  the  case  of  Kaine,  both  before  the  Supreme  Court 
and  before  Mr.  Justice  Nelson,  and  states,  that  the  practice 
before  Commissioners,  in  regard  to  the  necessity  of  a  prior 
mandate,  had,  dovm  to  the  decision  of  Mr.  Justice  Nelson  in 
the  case  of  Kaine,  conformed  to  the  views  of  the  four  judges 
of  the  Supreme  Court  in  which  Mr.  Justice  Nelson  did  not 
concur,  and  that  what  is  said  on  the  point  in  the  decisions  in 
the  cases  of  Henrich  and  of  Farez  is  placed  distinctly  on  the 
authority  of  Judge  Nelson's  decision  in  the  case  of  Kaine.. 
But,  although  the  language  of  the  discussion  indicates  that 
Judge  Woodruff  doubted  the  correctness  of  that  decision,  he 
says  that  it  is  not  necessary  for  him  to  decide  to  what  extent 
he  is  bound  by  the  decision  made,  or  the  opinion  declared,  in 
Kaine's  case,  nor  that  he  should  express  an  opinion  upon  the 
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question  itself,  for  the  reason,  not  only  that  the  mandate  of 
the  President  was  procured,  and  delivered  to  the  Commis- 
sioner, before  he  acted  in  the  matter  at  all,  but,  also,  be- 
cause, in  his  judgment,  the  objections  made  to  the  actual  pro- 
ceedings had  by  or  before  the  Commissioner  might  be  con- 
sidered and  decided  upon  a  concession,  for  all  the  purposes  of 
the  case,  that  such  mandate,  or  other  authorization  by  the 
President,  was  necessary. 

In  the  case  of  £a  parte  Hoss,  (2  Bandy  252,)  before  the 
District  Judge  for  Ohio,  in  1869,  an  objection  that  the  war- 
rant  of  arrest  could  not  be  issued  until  after  the  action  of  the 
Government,  authorizing  the  magistrate  to  act  and  cause  the 
accused  to  be  brought  before  him,  was  overruled.  The  point 
has  recently  been  under  consideration  by  Judge  Lowell,  of 
the  Massachusetts  District,  in  the  case  oiln  reJSMey^  (9  Am. 
Lam  Review y  167,)  who  declined  to  adopt  the  practice  of  re- 
quiring a  previous  Executive  mandate.  In  his  decision  he 
says :  ^^  Considering  the  strong  reasons,  as  well  as  the  great 
preponderance  of  authority,  against  the  practice — ^a  prepon- 
derance which  I  find  in  the  treaty  itself,  in  the  statute,  and  in 
the  opinions  of  the  greater  number  of  the  judges  who  have 
considered  the  question — and  further,  that  the  reasons  in  its 
favor  have  lost  their  force  in  the  present  state  of  practice  in 
the  State  Department,  I  feel  constrained  to  refuse  .to  estab- 
lish it  in  this  District."  The  practice  in  the  State  Depart- 
ment, thus  referred  to,  is  the  practice  of  exercising  the  judg- 
xxient  of  the  Executive  upon  the  case,  after  the  examining 
magistrate  has  certified  the  evidence  and  proceedings  to  the 
Secretary  of  State,  as  illustrated  in  the  refusal  of  the  Executive 
to  issue  a  warrant  for  the  surrender  of  one  Stupp  or  Vogt, 
{In  re  Stupp^  11  Blatckf,  C.  C.  ^.,  124,)  after  he  had  been 
committed  for  extradition  by  a  magistrate,  and  his  release 
had  been  refused,  on  habeas  oorpuSy  by  a  judicial  tribunal. 

I  have  thus  adverted  to  all  the  reported  decisions  on  the 
point  in  issue,  for  the  purpose  of  showing  to  what  extent  they 
uphold  the  necessity  of  a  prior  mandate,  and  what  is  the  ex- 
tent of  the  authority  for  the  practice  which  has  been  held  to 
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be  the  law  of  this  Circuit,  and  which  had  been  followed 
therein,  since  the  decision  of  Mr.  Justice  Nelson  in  the  case 
of  Kaine.  Without  recapitulating  the  grounds  taken  in  the 
various  opinions  referred  to,  as  reasons  for  holding  that  a 
prior  mandate  is  not  made  a  prerequisite,  by  any  Act  of  Con- 
gress, to  the  issuing,  by  a  magistrate,  of  a  warrant  for  the 
arrest  of  a  fugitive  whose  extradition  is  sought,  and  is  not 
«uch  a  prerequisite,  except  where  made  [so  by  the  treaty,  I 
am  prepared  to  say,  that,  so  far  as  my  own  action  is  concerned, 
it  is  not,  for  the  purposes  of  the  present  case,  or  of  future  like 
cases,  (that  is,  cases  where  the  treaty  does  not  require  a  pre- 
vious mandate,)  to  be  regarded  as  the  law,  that  the  issuing  of 
an  Executive  mandate,  in  a  case  of  extradition,  is  a  prerequi- 
site to  the  entertaining  of  proceedings,  and  the  issuing  of  a 
warrant  of  arrest,  by  a  magistrate.  I  am  further  authorized 
to  say,  that  I  have  consulted  with  the  Circuit  Judge,  (Judge 
Woodruff,)  on  the  subject,  and  submitted  these  views  to  him, 
and  he  concurs  in  them,  as  an  expression,  also,  of  his  own ' 
views. 

It  is  further  contended,  on  the  part  of  Thomas,  that  the 
convention  with  Bavaria  was  abrogated  by  the  absorption  of 
Bavaria  into  the  German  Empire.  An  examination  of  the 
provisions  of  the  Constitution  of  the  German  Empire  does 
not  disclose  anything  which  indicates  that  then  existing  trea- 
ties between  the  several  States  composing  the  Confederatj^on 
called  the  German  Empire  and  foreign  countries  were  an- 
nulled, or  to  be  considered  as  abrogated.  Indeed,  it  is  diffi- 
cult to  see  how  such  a  treaty  as  that  between  Bavaria  and  the 
United  States  can  be  abrogated  by  the  action  of  Bavaria 
alone,  without  the  consent  of  the  United  States.  Where  a 
treaty  is  violated  by  one  of  the  contracting  pilrties,  it  rests 
alone  with  the  injured  party  to  pronounce  it  broken,  the 
treaty  being,  in  such  case,  not  absolutely  void,  but  voidable, 
at  the  election  of  the  injured  party,  who  may  waive  or  remit 
the  infraction  committed,  or  may  demand  a  just  satisfaction, 
the  treaty  remaining  obligatory  if  he  chooses  not  to  come  to 
a  rupture.    (1  Kent 8  Comm.^  174.)    In  the  present  case,  the 
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mandate  issued  by  the  Oovernment  of  the  United  States 
shows  that  the  conventiou  in  question  is  regarded  as  in  force 
both  by  the  United  States  and  by  the  German  Empire,  repre- 
sented by  its  envoy,  and  by  Bavaria,  represented  by  the  same 
envoy.  The  application  of  the  foreign  Government  was 
made  through  the  proper  diplomatic  representative  of  the 
German  Empire  and  of  Bavaria,  and  the  complaint  before 
the  Commissioner  was  made  by  the  proper  consular  authority 
representing  the  German  Empire  and  also  representing  Ba- 
varia. 

It  is  also  objected,  that  the  complaint  is  insufficient.  This 
objectioD  is  not  tenable. 

It  is  not  a  necessary  preliminary  step  to  an  investigation 
here,  under  an  extradition  treaty,  that  a  warrant  of  arrest 
should  have  been  issued,  or  proceedings  had,  against  the  ac- 
cused, in  the  foreign  jurisdiction.  The  point  taken  to  that 
purport  is,  therefore,  overruled. 

The  writs  are  discharged,  and  the  relator  is  remanded  to 
the  custody  of  the  marshal. 

Ed/voard  Salomon,  for  the  German  Government. 

Charles  TT.  Brooke^  for  the  relator. 


Mabgabet  Mtebs,  Exeotttrix,  &c.,  and  Eugene  S.  Eunson 
John  Dunbar  and  Jebemiah  Hopper.    In  Equity. 

A  final  decree,  id  an  equity  suit,  awarded  a  decree  against  the  defendant  in  favor 
of  the  plaintiffi  for  a  aom  named,  and  then  decreed  that  the  defendant  pay  to  the 
master  $500,  allowed  to  him  as  his  compensation,  less  snch  sum  as  the  defend- 
ant had  paid  to  the  master,  and  that  the  plaintiff  have  execution  for  the  sum 
awarded  to  him.  The  defendant  paid  to  the  master  $85  on  account  of  the 
$500,  and  refused  to  pay  more.    He  appealed  to  the  Supreme  Court  from  the 
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whole  of  the  decree,  and  gaye  a  bond  to  the  plaintiff,  snffioient  to  coyer  the 
amount  awarded  to  the  plaintiff  and  to  stay  the  execution,  and  a  citation  was 
issned  and  served.  The  master  applied  for  an  attachment  against  the  defend- 
ant for  the  |46ft :  Bddy  that  tiie  bond  did  not  coyer  the  amount  directed  to  be 
paid  to  the  master,  and  was  not  a  bond  to  the  master ;  that  the  proyision  for 
the  payment  of  the  master  was  not  subject  to  be  stayed  by  the  proceedings 
for  appeal;  and  tiiat  the  attachment  must  be  granted. 

(Before  Blatohford,  J.,  Soutiiem  District  of  New  York,  Noyemb$r  6th,  1874.) 

Blatohfobd,  J.    In  this  case,  a  final  decree  was  entered  in 
May  last,  on  the  report  of  the  master,  overruling  exceptions 
taken  by  both  parties  to  his  report,  and  ordering,  ^^  that  the 
compensation  of  the  master  herein  be  fixed,  determined  and 
settled,  (including  what  may  have  already  been  advanced  or 
paid  to  him,)  at  the  sum  of  five  hundred  dollars."    The  de- 
cree then  proceeded  to  award  a  recovery  to  the  plaintiffs 
against  the  defendants  for  the  sum  of  $9,120  94,  and  $686  32, 
interest  thereon  from  the  date  of  the  report  to  the  date  of  the 
decree,  being,  in  all,  $9,807  26,  and  to  decree,  '^  that  said  de- 
fendants pay  to  the  master  the  said  sum  of  five  hundred  dol- 
lars allowed  to  the  master  as  compensation,  less  such  sum  as 
may  have  been  paid  or  advanced  to  said  master  by  the  defend- 
ants, and  that  the  complaitiants  have  execution  or  other  proper 
process  of  the  Court  for  the  said  sum  awarded  to  them."    The 
82d  Rule  in  equity  provides,  that  '^  the  compensation  to  be 
allowed  to  every  master  in  chancery  for  his  services  in  any 
particular  case  shall  be  fixed  by  the  Circuit  Court  in  its  dis- 
cretion, having  regard  to  all  the  circumstances  thereof,  and 
the  compensation  shall  be  charged  upon  and  borne  by  such  of 
the  parties  in  the  cause  as  the  Court  shall  direct ; "  and  that 
^^  the  master  shall  not  retain  his  report  as  security  for  his  com- 
pensation, but,  when  the  compensation  is  ^allowed   by  the 
Court,  he  shall  be  entitled  to  an  attachment  for  the  amount 
against  the  party  who  is  ordered  to  pay  the  same,  if,  upon 
notice  thereof,  he  does  not  pay  it  within  the  time  prescribed 
by  the  Court."     The  10th  Rule  in  equity  provides,  that 
'^  every  person,  not  being  a  party  in  any  cause,  who  has  ob- 
tained an  order,  or  in  whose  favor  an  order  shall  have  been 
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made,  ehall  be  enabled  to  enforce  obedience  to  Bnch  order  by 
the  same  process  as  if  he  were  a  party  to  the  cause."  The 
defendants  have  paid  to  the  master  the  snm  of  $35  on  accoont 
of  sach  compensation,  and  no  more.  Demand  has  been  made 
upon  the  defendants  by  the  master  for  the  payment  of  the 
residue  of  the  $500,  but  it  has  not  been  paid.  Prior  to  the 
date  of  the  master's  report,  the  plaintiffs  advanced  to  the  mas- 
ter $100  on  account  of  his  compensation,  and,  after  the  date  of 
the  report  and  before  the  entry  of  the  final  decree,  the  plaint- 
iffs advanced  to  the  master  $200  more  on  account  of  his  com- 
pensation. The  master  now  •applies  to  the  Court  for  an  at- 
tachment against  the  defendants  for  the  $465. 

The 'defendants  have  taken  an  appeal  to  the  Supreme 
Court  from  the  whole  of  the  decree.  They  have  given  a 
bond,  with  sureties,  in  the  penalty  of  $21,000,  to  the  plaint- 
iffs, conditioned  that  the  appellants  ^^  shall  prosecute  their 
said  appeal  to  effect  and  answer  all  damages  and  costs,  if  they 
fail  to  make  their  plea  good."  The  bond  has  been  approved  as 
to  form,  and  amount,  and  the  sufSciency  of  the  sureties,  and 
a  citation  has  been  issued  and  served.  The  citation  was  made 
returnable  to  the  first  day  of  the  present  term  of  the  Supreme 
Court,  now  past. 

In  opposition  to  the  granting  of  the  application,  the  de- 
fendants contend,  that  the  82d  Rule  is  subject,  in  its  applica- 
tion, to  the  provisions  of  law  regulating  appeals ;  that  the  de- 
fendants have  appealed  from  the  whole  of  the  decree  and  have 
given  security,  by  bond,  for  the  full  performance  of  its  require- 
ments, if  it  shall  be  affirmed,  and,  therefore,  all  proceedings 
upon  the  decree  are  superseded  and  stayed ;  that  the  cause  is 
pending  in  the  Supreme  Court ;  that  injustice  to  the  defend, 
ants  will  result,  if  the  application  is  granted,  in  case  the  de- 
fendants should  succeed  on  the  appeal,  because  the  defendants 
will  not  be  able  to  recover  back  from  the  master  any  money 
paid  to  him ;  and  that,  if  the  plaintiffs  pay  the  amount  due  to 
the  master,  they  will  be  able,  if  the  decree  is  affirmed,  to  re- 
cover that  amount  on  the  bond. 

Although  the  defendants  have  taken  an  appeal  from  the 
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whole  of  the  decree,  their  bond  does  not  cover  the  amonnt 
directed  to  be  paid  to  the  master.  It  is  a  bond  to  the . 
plaintiffs,  payable  to  the  plaintiffs,  and  is  a  bond  only  to  re- 
spond for  the  amount  which  the  decree  awards  to  the  plaintiffs 
as  a  recovery,  and  for  which  exeeation  is  awarded  to  the 
plaintiffs  by  the  decree.  The  bond  is  not  one  under  which 
either  the  master  or  the  plaintiffs  could  recover  the  $465 
from  the  defendants.  ^Notwithstanding  the  appeal,  it  remains 
for  this  Court  to  enforce  the  provision  of  the  decree  for  the 
payment  of  the  master. 

Nor  would  the  case  be  varied  if  the  defendants  had  given 
a  bond  to  the  master  to  stay  proceedings  to  enforce  payment 
of  his  compensation.  The  order  as  to  the  compensation  of 
the  master  might  as  well  have  been  in  a  separate  order,  and 
not  have  formed  a  part  of  the  final  decree.  The  master  is 
not  a  party  to  the  suit,  in  any  sense,  and  it  was  not  intended 
that  a  provision  for  his  payment  should  be  subject  to  be 
stayed  in  its  operation  by  proceedings  such  as  are  employed 
to  stay  the  execution  of  a  decree  inter  partes.  The  82d  Rule 
prescribes  the  mode  in  which  an  oflScer  of  the  Court  is  to  be 
compensated,  and  where  the  Court  directs  which  of  the  parties 
is  to  be  charged  with  and  bear  the  compensation  of  the  mas- 
ter, whether  in  the  first  instance,  or  ultimately,  the*  direction 
must  be  carried  out,  as  between  the  master  and  such  party^ 
however,  ultimately,  such  party  may  be  entitled,  as  against 
the  other  party  to  the  suit,  to  relief  or  reimbursement  in  re- 
spect of  the  amount  paid  to  the  master.  If  the  defendants 
succeed,  as  against  the  plaintiffs,  in  reversing  the  decree,  they 
will,  indeed,  not  be  able  to  recover  back  any  money  from  the 
master,  but  it  will  be  competent  for  the  Court,  if,  on  such  re- 
versal, costs  of  the  suit  shall  be  awarded  to  the  defendants, 
*  to  regard  the  amount  paid  by  the  defendants  to  the  master  as 
a  part  of  such  costs,  and  to  enable  the  defendants  to  recover 
such  amount  from  the  plaintiffs.  The  amount  disbursed  by 
the  defendants  to  the  master  will  merely  take  its  place  with 
other  items  of  disbursements,  as  to  which  the  defendants, 
with  a  decree  against  them,  now  have  no  recovery,  but  which 
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may  form  part  of  a  recovery,  in  case  they  shall  have  a  decree 
in  their  favor. 

The  application  is  grauted. 

Frederic  H.  BettSy  for  the  motion. 

Samud  J.  GUmey,  opposed. 


George  H.  Wooster 


vs. 


Edmund  W.  Taylor,  Jr.  and  Margarbt  Woodbury.     In 

Equtty. 

A  patent  was  extended,  and  assigned,  as  extended,  to  W.,  who  entered  into  an 
agreement  in  writing,  under  seal,  with  T.,  which  set  forth  that  T.  was  "  de- 
sirous of  obtaining  "  a  license  to  use  the  improTements  covered  by  the  patent, 
to  the  extent  of  the  use  df  the  article  necessary  to  his  business,  and  that^  in 
consideration  of  the  performance  by  T.  of  the  ooyenants  in  the  agreement,  W. 
granted  to  T.  the  license  to  use  the  improvement  to  said  extent  for  one  year, 
at  a  specified  place,  "and  not  longer,  otherwise  or  elsewhere,  without  written 
permission  of  W.,  and  that  T.  agreed  to  pay  a  specified  patent  fee,  and  to 
stamp  each  article  with  the  dates  of  the  patent  and  of  the  extension,  and  the 
words  "  licensed  to  T.  only,"  and  that  W.  might  revoke  the  license  on  the  failure 
of  T.  to  perform  any  of  said  conditions,  in  which  case  it  should  cease,  and 
that  the  license  was  a  personal  privilege  to  T.  and  no  right  to  use  the  article 
should,  under  it,  be  vested  in  any  purcliaser  or  user  of  it,  other  than  T. '  After 
the  expiration  of  the  one  year,  T.  continued  to  use  19  of  the  articles,  claiming 
that  he  had  them  lawftilly  in  use  at  the  expiration  of  the  first  term  of  the  pat- 
ent, and  that,  by  virtue  of  section  67  of  the  Ai^  of  July  8th,  1870,  (16  U,  & 
Stat  at  Large,  209,)  he  had  a  right  to  continue  the  use  of  them  so  long  as  they 
remained  capable  of  use.  W.,  on  bill  filed,  applied  for  an  injunction  to  re- 
strain such  use:  ffetd,  that,  as  T.  knew  all  the  facts  relied  on,  when  the  first 
term  expired,  and  when  such  license  was  gp.ven,  under  the  extension,  he 
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waived,  by  talcing  Buch  license,  any  rights  which  he  then  had  to  use  the  19 
articles ;  that  a  mistake  of  the  law  could  ndt  avail  to  destroy  the  force  of  the 
covenants  in  the  license ;  that,  although  the  term  of  the  license  had  expired* 
T.  was  bound  and  estopped  by  the  recitals  and  covenants  in  it;  and  that  the 
injunction  must  be  granted. 
Beld,  also,  that,  as  the  license  was  granted  at  a  nominal  sum,  for  special  reasons, 
it  would  be  inequitable  to  allow  T.  to  evade  the  force  of  the  terms  of  the  license, 
when  he  did  not  set  up,  at  the  time  it  was  granted,  any  then  existing  right  to 
use  the  article. 

• 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  December  19th,  1874.) 

Blatohford,  J.  The  plaintiff  is  the  owner  of  reissued 
letters  patent  granted  to  him,  December  10th,  1872,  for  an 
'*  improvement  in  folding  guides  for  sewing  machines."  The 
original  patent  was  granted  to  Alexander  Douglas,  as  inventor, 
October  5th,  1868,  and  was  extended  to  him  for  seven  years 
from  October  5th,  1872..  The  patent,  ad"- extended,  was  as- 
signed to  the  plaintiff,  and  the  reissue  was  granted  to  him,  as 
assignee.  The  plaintiff  now  applies  for  a  preliminary  injunc- 
tion to  restrain  the  defendants  -irom  using  folding  guides,  or 
binders  for  sewing  machines,  in  violation  of  the  patent. 

The  defendants  have  nineteen  of  such  guides  which  em- 
body the  invention  covered  by  the  patent.  They  claim  the 
right  to  continue  their  use,  on  the  alleged  ground  that  the 
nineteen  guides  were  lawfully  in  use  when  the  first  term  of 
the  patent  expired.  The  lawful  use  set  up  is  an  alleged  verbal 
permission  or  license  given  by  Douglas,  the  inventor,  during 
the  first  term,  in  pursuance  of  which  it  is  claimed  the  nine- 
teen guides  were  made  and  put  into  use.  The  giving  of  the 
permission  is  denied,  and  it  is  further  claimed  on  the  part  of 
the  plaintiff,  that,  at  the  time  when  the  permission  is  alleged 
to  have  been  first  given,  and  during  all  the  time  thereafter 
until  the  expiration  of  the  first  term,  the  title  to  the  patent 
for  the  first  term  had  passed  out  of  Douglas,  and  was  held  by 
one  Wheeler,  so  as  to  make  such  permission  invalid  for  want 
of  power  in  Douglas  to  grant  it.  But,  in'  the  view  I  take 
of  the  case,  it  is  not  necessary  to  consider  any  questions  arising 
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out  of  the  foregoing  matters,  for  the  reason  that  another 
aspect  of  the  case  is  controlling  against  the  defendants. 

The  right  to  use,  set  np  by  the  defendants,  is  claimed,  as 
matter  of  law,  under  the  prorision  of  section  67  of  the  Act  of 
July  8th,  1870,  (16  U.  S.  Stat,  at  Large,  209),  which  declares, 
that  "  the  benefit  of  the  extension  of  a  patent  shall  extend  to 
the  assignees  and  grantees  of  the  right  to  use  the  thing  pat- 
ented, to  the  extent  of  their  interest  therein."  The  alleged 
facts  set  up  as  constituting  a  lawful  use  of  the  nineteen  guides 
at  the  time  the  first  term  of  the  patent  expired,  were  known 
to  the  defendants  at  the  time  such  first  term  expired.  After 
the  extension  had  been  granted,  and  after  the  patent,  as  ex- 
tended, had  been  assigned  to  the  plaintiff,  an  agreement  in 
writing,  under  seal,  was  entered  into  between  the  plaintiff  and 
the  defendants.  This  instrument,  which  is  dated  October  5th, 
1872,  after  reciting  the  granting  of  the  patent,  and  its  exten- 
sion, and  its  assignment  to  the  plaintiff,  sets  forth,  that  the  de- 
fendants "  are  desirous  of  obtaining  a  license  to  use  the  im- 
provement secured  by  said  letters  patent,  to  the  extent  of  the 
use  of  binders  necessary  to  their  business,"  and  that  the 
plaintiff,  "  for  and  in  consideration,  and  in  case  of,  the  due 
and  faithful  keeping  and  performing  of  each  and  all  of  the 
.conditions,  agreements  and  admissions  hereinafter  contained 
to  be  kept  and  performed  by  the  "  defendants,  has  granted  to 
the  defendants  the  licQjise  "  to  use  the  said  improvement  to 
said  extent,  for  and  during  the  space  of  one  year  from  the  date 
hereof,  at  their  pkce  of  business,  No.  55  Hudson  street,  in 
tfoe  city  of  New  York,  and  not  longer,  otherwise  or  elsewhere, 
without  written  permission  of  "  the  plaintiff.  The  instrument 
then  proceeds  to  say,  that  the  defendants  agree  to  pay  to  the 
plaintiff j  as  a  patent  fee,  the  sum  of  $100,  and  agree  to  staijip 
on  each  folding  guide  used,  the  words :  "  Patented  October 
5th,  1858 ;  extended  September  24th,  1872 ;  licensed  to  Tay- 
lor &  Woodbury  only."  There  are  agreements  by  the  defend- 
ants not  to  contest  the  validity  of  the  patent,  and  not  to  refuse 
to  pay  the  license  fee,  although  other  parties  contest  the  pat- 
ent, and  then  the  instrument  provides,  that,  on  the  failure 
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of  the  defendants  to  perform  any  of  said  conditions  and 
promises,  the  plaintiff  may  revoke  and  annul  the  license,  ^'  in 
which  case,  this  license,  and  all  rights  and  privileges  hereunder, 
shall  forever  cease  and  determine."  The  instrument  further 
provides,  that  the  license  is  ^'  to.  be  considered  solely  as  a  per- 
sonal privilege "  to  the  defendants,  "  and  no  folding  guide 
licensed  hereunder  is  to  be  considered  as  lawfully  made,  so  as 
to.  vest  any  property  for  sale  of  the  same  in  the  user,  or  so  as 
to  permit  the  said  guide  to  be  transferred,  so  as  to  vest  in  the 
purchaser  or  user  other  than  "  the  defendants  ^'  any  right  to 
use  the  same." 

It  is  contended  for  the  defendants,  that  the  taking  of  this 
license  to  use  an  unlimited  number  of  guides  for  one  year  was 
no  waiver  of  any  right  which  they  had,  because  the  license 
was  taken  under  a  mistake  of  law,  they  not  having  at  that 
time  been  adWsed  that  they  could  set  up,  in  law,  the  right  to 
use  which  they  now  set  up,  and  because  the  license  covered 
more  guides  than  the  nineteen  then  in  use ;  and  that,  when  the 
license  expired,  the  defendants  were  remitted  to  all  rights 
which  they  had  at  the  time  the  license  was  taken. 

These  views,  it  seems  to  me,  are  not  sound.  On  the  con- 
trary, whatever  rights  the  defendants  had,  when  they  took  the 
license,  in  respect  of  the  further  use  of  the  guides,  they  waived 
and  surrendered  by  taking  the  license,  containing  the  provis- 
ions it  does  contain.  The  defendants  expressly  show  that  they 
have  never  used  any  guides  but  the  identical  nineteen.  The 
license  sets  forth  that  they  are  desirous  of  obtaining  a  license 
to  use  the  inTen.tion  patented,  to  the  extent  of  the  use  neces- 
sary to  their  business,  which  includes  the  further  use  of  the 
nineteen  guides.  This  is  inconsistent  with  their  then  having 
a  right  to  use^  the  nineteen,  without  the  Yiew  license.  The 
license  is  not  limited  to  guides  in  excess  of  the  nineteen. 
Then,  the  license  is  to  use  the  guides  to  the  necessary  extent, 
(and  which  necessity  is  shown  to  have  extended  to  the  use  of 
no  greater  number  than  the  nineteen,)  for  one  year  "  and  not 
longer"  or  otherwise,  without  written  permission  of  the 
plaintiff,  and  the  keeping  of  the  agreements  made  by  the  de- 
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fendantfi  is  declared  to  be  the  consideration  and  condition  of 
the  granting  of  the  license  by  the  plaintiff.  Then,  each  one  of 
the  guides  used  (which  inclades  the  nineteen)  is  to  be  stamped 
as  ^^  licensed,"  and  the  form  of  stamp  given  means  a  license 
under  the  extension  and  a  license  under  such  written  license. 
The  further  provisions  of  the  license,  as  before  recited,  con- 
firm this  view.  No  mistake  of  fact  is  alleged  nor  any  fraud 
on  the  part  of  the  plaintiff.  Mistake  of  law  furnishes  no 
ground  for  escaping  the  force  of  the  covenants  in  the  license. 
Although  the  term  of  the  license  has  expired,  the  recitals  and 
covenants  in  it  bind  and  estop  the  defendants.  One  of  those 
covenants  is,  that,  in  consideration  of  the  license  for  one  year, 
the  guides  are  to  be  used  for  no  longer  than  one  year. 

It  appears,  by  an  endorsement  on  the  license,  and  it  is 
shown  to  be  the  fact,  that  the  license  was  granted  for  the  sum 
of  $100,  as  a  nominal  sum,  at  the  special  request  of  Douglas, 
and  that  such  sum  was  not  to  be  considered  as  a  sum  to  govern 
the  price  of  any  other  license.  The  defendants  not  having 
set  up,  when  the  license  was  granted,  any  existing  right  to  use 
the  nineteen  guides,  and  the  plaintiff  having  licensed  such 
nineteen  guides  for  a  nominal  sum,  for  a  special  reason,  it 
would  be  inequitable  to  allow  the  defendants  to  evade  the 
force  of  the  terms  of  the  license,  for,  the  plaintiff  has  allowed 
them  to  enjoy  for  one  year,  without  molestation  and  for  a 
nominal  sum,  the  use  of  the  nineteen  guides,  when  it  is  mani- 
fest that  he  would  not  have  allowed  such  use  under  the  claim 
now  set  up,  without  resistance. 

The  motion  for  an  injunction  must  be  granted. 

William  D.  Shipman  and  Frederie  H.  Betts,  for  the 
plaintiff. 

Z.  JE.  CkiMendenj  for  the  defendants. 
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Thb  United  States  vs.  Samuel  Steickeb. 

An  action  having  been  brought  on  a  forfeited  recognizance,  and  a  motion  being 
made,  ander  section  1020  of  the  Revified  Statutes,  to  remit  the  forfeiture,  on 
the  ground  that  the  party  bound  to  appear  was,  when  called,  in  the  custody 
of  a  State  officer  uoder  a  warrant  issued  out  of  a  Court  of  the  State,  in  a  civil 
action:  Held,  that  the  motion  must  be  denied,  on  the  ground  that  the  question 
could  be  best  determined  on  the  trial  of  the  action. 

(Before  BsKsniOT,  J.,  Southern  District  of  New  York,  December  21st,  1874.) 

This  was  a  motion,  made  under  section  1020  of  the  Re- 
vised Statutes,  to  remit  the  penalty  of  a  forfeited  recognizance,- 
on  the  ground  that  the  party  bound  to  appear  was,  when  called, 
in  the  custody  of  a  State  officer  under  a  warrant  issued  out  of 
a  Court  of  the  State,  on  a  criminal  charge. 

ThortuM  Harland^  for  the  motion,  cited  CaZdwell  Y.Comm.y 
(14  Orattan^  698  ;)  TIniUd  States  v.  Fedy^  (1  BrocTi.^  255  ;) 
The  People  v.  BartleU,  (3  EUl,  570.) 

Benedict,  J.,  denied  the  motion,  upon  the  ground  that  the 
question  could  be  best  determined  on  the  trial  of  the  action 
which  had  been  brought  upon  the  forfeited  recognizance. 
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The  United  States  v.  Chamberlain. 


The  United  States  vs.  Moseb  Chamberlain. 

On  the  trial  of  an  indictment  for  depositing  sonrrilons  postal  cards  in  the  mail, 
the  cards  pat  in  evidence  displayed  characteristic  instances  of  misspelling, 
and  it  was  held  to  be  competent  to  prove  other  writings  of  the  defendant's, 
containing  identical  errors  in  spelling,  for  the  parpose  of  connecting  the  de- 
fendant with  the  cards  which  formed  the  subject  of  the  charge. 

It  was,  also,  held  to  be  incompetent  to  test  the  knowledge  of  an  expert  in  hand- 
writing, by  placing  before  him  irrelevant  papers,  for  the  mere  purpose  of  con- 
tradicting his  testimony  as  to  the  handwriting  thereol 

It  was,  also,  held  to  be  competent  for  the  jury  to  compare  the  handwriting  of 
docaments  properly  in  evidence,  and  proved  to  have  been  written  by  the  de- 
fendant, with  the  handwriting  of  the  cards  in  dispute,  for  the  purpose  of 
ascertaining  the  origin  of  the  cards. 

It  was,  also,  held,  that,  standard  specimens  of  the  defendant's  handwriting  being 
in  evidence,  an  expert  might  point  out  to  the  jury  features  in  the  writing  of 
such  specimens,  identical  with  those  displayed  by  the  cards  in  question. 

(Before  Bxnxdxot,  J.,  Southern  District  of  New  York,  December  22d;  1874.) 

This  was  an  indictment,  tried  before  Benedici,  J.,  for  de- 
positing scurrilous  postal  cards  in  the  mail. 

The  cards  put  in  evidence  displayed  characteristic  instances 
of  misspelling,  and  it  was  held  to  be  competent  to  prove  other 
writings  of  the  defendant's,  containing  identical  errors  in 
spelling,  for  the  purpose  of  connecting  the  defendant  with  the 
cards  which  formed  the  subject  of  the  charge. 

It  was,  also,  held  to  be  incompetent  to  test  the  knowledge 
of  an  expert  in  handwriting,  by  placing  before  him  irrelevant 
papers,  for  the  mere  purpose  of  contradicting  his  testimony 
as  to  the  handwriting  thereof. 

It  was,  also,  held  to  be  competent  for  the  jury  to  compare 
the  handwriting  of  documents  properly  in  evidence,  and 
proved  to  have  been  written  by  the  defendant,  with  the  hand- 
writing of  the  cards  in  dispute,  for  the  purpose  of  ascertain- 
ing the  origin  of  the  cards.         ^ 

It  was,  also,  held,  that,  standard  specimens  of  the  defend- 
ant'B  handwriting  being  in  evidence,  an  expert  might  point  oat 
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to  the  jury  features  in  the  writing  of  such  specimens,  identical 
with  those  displayed  by  the  cards  in  question. 

There  were  cited,  as  authorities,  Brodkes  v.  Tichhorne^  (2 
Eng.  Law  cfe  Eq.  R,y  374 ;)  Doe  v.  Newton^  (5  Ad,  (&  Ell.^ 
514 ;)  Hogers  v.  Jiitter^  (12  Wall,  317 ;)  Van  Wyck  v.  Mc- 
intosh, (14  N.  F.,  439;)  GriffUs  v.  Ivery,  (11  Ad.  db  Ell, 
322.) 

Amhrose  H,  Putdy,  {Assistant  District  Attorney^  for 
the  United  States. 

William  Fullerton  and  William  II.  Waring,  for  the  de- 
fendant. 


In  re  Angelo  Db  Giacomo,  sitbnamed  Ciooabiello,  on 

Habkar  Cobpus. 

tTncIer  tlie  ConTention  for  the  eztraditioo  of  fugitives  from  justice,  between  the 
United  Stotes  and  Italy,  concluded  March  28d,  1868,  (16  U,  8.  Stat,  at  Large, 
629,)  a  person  may  be  surrendered  for  the  crime  of  murder  committed  in  Italy 
before  the  making  of  the  Conyention. 

The  ykrious  extradition  treaties  between  the  United  States  and  foreign  countries 
examined,  with,  a  view  of  showing  that  some,  on  their  face,  exclude  surrender 
for  prior  crimes,  while  others  do  not,  and  that  prior  crimes  are  included, 
where  the  language  is  capable  of  a  construction  including  them,  unless  they 
are  expressly  excluded. 

A  person  who  has  conunitted  a  crime  abroad,  and  come  to  the  United  States  be- 
fore the  making  of  an*  extradition  treaty  coyering  a  surrender  for  such  crime, 
has  not  thereby  acquired  aright  of  asylum  of  which  he  cannot  be  depriyed. 

The  restrictions  in  Article  4  and  Article  6  of  the  amendments  to  the  Constitution 
of  the  United  States,  haye  no  relation  to  the  subject  of  extradition,  as  regu- 
lated by  the  Conyention  with  Italy  and  by  statute. 

Such  Conyention,  construed  as  coy^ring  the  case  of  a  crime  committed  before 
the  treaty  was  made,  is  not  open  to  the  objection  that  it  is  a  bill  of  attainder, 
or  an  ex  poti  facto  law,  within  the  meaning  of  Article  1,  section  9,  of  the  Con- 
stitution of  the  United  States. 

(Before  Blatchtord,  J.,  Southern  District  of  New  York,  December  24th,  1874.) 


802  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  re  Angelo  De  Glacomo,  Burnamed  Ciccariello,  on  Habeas  Corpus. 

Blatchfoed,  J.  This  is  a  writ  of  habeas  corpns  to  inquire 
into  the  legality  of  the  arrest  and  detention  of  Angelo  de 
Giacomo,  sumamed  Ciccariello.  He  is  in  the  custody  of  the 
marshal  of  the  United  States  for  this  District,  under  a  war- 
rant issued  by  a  United  States  Commissioner,  on  the  25th  of 
September,  1874,  in  proceedings  for  extradition  instituted 
under  the  provisions  of  a  Convention  for  the  surrender  of 
criminals,  concluded  between  the  United  States  and^the  King 
of  Italy  on  the  23d  of  March,  1868,  (15  U.  S.  Stat,  at  Large^ 
629.)  This  Convention  is  one  of  those  which  requires  that  a 
requisition,  accompanied  by  certain  specified  papers,  must 
first  be  made  by  the  proper  diplomatic  agent  of  the  foreign 
power,  for  the  surrender  of  the  fugitive  from  justice,  and  that 
then  the  President  of  the  United  States  may  "  issue  a  warrant 
for  the  apprehension  of  the  fugitive,  in  order  that  he  may  be 
brought  before  the  proper  judicial  authority  for  examination." 
The  proceedings  before  the  Commissioner  are  before  this 
Court,  on  a  writ  of  certiorari.  On  the  application  of  the 
Minister  from  Italy,  the  Department  of  State  of  the  United 
States,  on  the  9th  of  September,  1874,  issued  the  usual  man- 
date or  warrant,  authorizing  proceedings  to  be  had  for  the 
apprehension  of  the  prisoner  for  the  crime  of  murder,  and  for 
his  examination  as  a  fugitive  from  justice  from  Italy,  with  a 
view  to  his  surrender  pursuant  to  said  Convention.  On  the 
complaint  of  the  Consul  General  of  Italy  at  New  York,  sworn 
to  on  the  24th  of  September,  1874,  the  Commissioner  issued 
the  warrant  on  which  the  prisoner  is  held  by  the  marshal. 
The  complaint  sets  forth,  that  the  prisoner,  on  the  29th  of 
August,  1867,  wilfully  and  maliciously  killed  one  Airgliano, 
at  or  near  San  Simeone,  in  the  Kingdom  of  Italy,  and  refers 
for  particulars  to  a  warrant  for  the  arrest  of  the  prisoner, 
issued  at  Naples  on  the  17th  of  March,  1869,  which  accom- 
panies the  complaint.  The  prisoner  was  arrested,  and  was 
brought  before  the  Commissioner  on  the  24th  of  October, 
1874.  The  proceedings  were  adjourned  from  time  to  time 
until  the  17th  of  November.  On  that  day,  the  counsel  for 
the  prisoner  objected  before  the  Commissioner,  to  any  further 


DECEMBER,  1874.  893 


In  re  Aogelo  De  Giaoomo,  Burnamed  Ciocariello,  on  Habeas  Corpns. 

proceeding  in  the  case,  on  the  ground  that  there  was  no  treaty 
for  extradition  between  the  United  States  and  Italy  at  the 
time  the  alleged  offence  was  committed.  The  objection  was 
overruled  by  the  Commissioner.  Thereupon  the  proceedings 
were  adjourned  to  a  future  day,  and  this  writ  of  habeas  corpus 
was  granted.  The  only  question  raised  upon  it  is  the  one  so 
raised  before  the  Commissioner. 

The  warrant  of  arrest  issued  at  Kaples  shows  that  the 
prisoner  was  indicted  for  the  offence  in  question,  at  Naples,  on 
the  19th  of  March,  1869,  and  that  the  warrant  of  arrest  was 
issued  on  the  same  day.  It  does  not  appear  that  he  has  been 
convicted.  The  mandate  from  the  Department  of  State  sets 
forth  that  the  prisoner  is  "  chai;ged  with  the  crime  of  murder." 
The  Convention  provides,  (article  5,)  that,  "if  the  person 
whose  extradition  may  be  asked  for  shall  have  been  convicted 
of  a  crime,"  an  authenticated  copy  of  the  sentence  of  the  Court 
in  which  he  may  have  been  convicted  shall  accompany  the 
requisition ;  that,  when  he  "  shall  have  been'  merely  charged 
with  crime,"  an  authenticated  "  copy  of  the  warrant  for  his 
arrest  in  the  country  where  the  crime  may  have  been  commit- 
ted, or  of  the  depositions  upon  which  such  warrant  may  have 
been  issued,  )nust  accompany  the  requisition ; "  and  that  then 
the  President  may  "  issue  a  warrant  for  the  apprehension  of 
the  fugitive,  in  order  that  he  may  be  brought  before  the  proper 
judicial  authority  for  examination." 

The  preamble  of  the  Convention  sets  forth,  that  it  is  *ez- 
pedient  "  that  persons  convicted  of,  or  charged  with,  the  crimes 
hereinafter  specified,  and  being  fugitives  from  justice,  should, 
under  certain  circumstances,  be  reciprocally  delivered  up." 
The  1st  article  sets  forth,  that  the  two  Governments  "  agree 
to  deliver  up  persons  who,  having  been  convicted  of,  or  charged 
with,  the  crimes  specified  in  the  following  article*  committed 
within  the  jurisdiction  of  one  of  the  contracting  parties,  shall 
seek  an  asylum  or  be  found  within  the  territories  of  the  other." 
The  2d  article  provides,  that  "  persons  shall  be  delivered  up 
who  shall  have  been  convicted  of,  or  be  charged,  according  to 
the  provisions  of  this  Convention,  with  any  of  the  following 
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crimes,"  including  murder.  The  3d  article  provides,  that 
"  the  provisions  of  this  treaty  shall  not  apply  to  any  crime  or 
offence  of  a  political  character,  and  the  person  or  persons 
delivered  up  for  the  crimes  enumerated  in  the  preceding 
article  shall  in  no  case  be  tried  for  any  ordinary  crime  com- 
mitted previously  to  that  for  which  his  or  their  surrender  is 
asked." 

The  expression,  "  persons  convicted  of,  or  charged  with, 
the  crimes  hereiniEtfter  specified,  and  being  fugitives  from 
justice,"  and  the  expression,  "  persons  who,  having  been  con- 
victed of,  or  charged  with,  the  crimes  specified  in  the  follow- 
ing article,  committed  within  the  jurisdiction  of  one  of  the 
contracting  parties,  shall  seek  an  asylum  or  be  found  within 
the  territories  of  the  other,"  and  the  expression,  "  persons  * 
*  *  who  shall  have  been  convicted  of,  or  be  charged,  ac- 
cording^ to  the  provisions  of  this  Convention,  with  any  of  the 
following  crimes,"  are  expressions  which  are  as  properly  used 
to  include  crimes  already  committed  as  crimes  to  be  afterwards 
committed.  That  the  Convention  applies  to  future  crimes, 
even  if  it  does  not  apply  to  past  crimes,  and  that  the  expres- 
sions just  quoted  apply  to  future  crimes,  even  if  they  do  not 
apply  to  past  crimes,  are  propositions  not  disputed  and  not  to 
be  disputed.  In  other  words,  it  is  not,  and  could  not,  be  con- 
tended, that  the  Convention  applies  only  to  crimes  committed 
before  the  making  of  the  Convention.  The  preamble  to  the 
Convention  says,  that  it  is  made  "  with  a  view  to  the  better 
administration  of  justice,  and  to  the  prevention  of  crimes " 
within  the  "respective  territories  and  jurisdiction"  of  the 
two  Governments.  Justice  may  be  better  administered,  and 
crime  may  be  prevented,  as  consequent  upon  extraditing  a 
person  for  a  crime  committed  before  the  making  of  the  treaty, 
quite  as  much  as  consequent  upon  extraditing  a  person  for  a 
crime  committed  after  the  making  of  the  treaty.  The  expres- 
sion, "  a  person  charged  with  murder  and  being  a  fugitive  from 
justice,"  does  not  require  that  the  person  shall  commit  the 
murder  in  the  future.  If  he  has  committed  the  murder  and  fled 
from  justice  before  the  making  of  the  treaty,  and  is,  after  the 
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making  of  the  treaty,  charged  with  the  crime,  he  answers  the 
description  of  "  a  person  charged  with  murder  and  being  a 
fugitive  from  justice."    The  expression,  "  a  person  who,  hav- 
ing been  charged  with  murder,  committed  in  Italy,  shall  seek 
an  asylum,  or  be  found,  within  the  United  States,"  does  not  re- 
quire that  the  person  shall  commit  the  murder  in  the  future. 
If  he  has  committed  the '  murder  in  Italy  before  the  making 
of  the  treaty,  and  is,  after  the  making  of  the  treaty,  charged 
with  the  crime,  and  f  oimd  within  the  United  States,  he  answers 
the'description  of  "  a  person  who,  having  been  charged  with 
murder,  committed  in  Italy,  shall  be  found  within  the  United 
States."    And,  even  though  he  fled  from  justice  before  the 
making  of  the  treaty,  and,  before  the  making  of  the  treaty, 
came  into  the  United   States  with  a  view  of  obtaining  an  asy- 
lum there,  and  remained  there  permanently,  after  coming  there, 
until  found  there  after  the  making  of  the  treaty,  he  was  at  all 
times  a  fugitive  from  justice,  after  he  first  fled,  and  continued 
to  be  ^ch  down  to  the  time  of  his  being  found  within  the 
United  States,  and  is  such  when  so  found,  and  he  was  at  aU 
times  the  seeker  pt  an  asylum  within  the  United  States,  after 
his  first  arrival  there,  down  to  the  time  of  his  being. found 
there,  and  is  such  when  so  found.    He  does  not  seek  such 
asylum  only  at  the  moment  when  he  first  reaches  our  shores. 
The  word  "asylum"  includes  not  only  place,  but,  also,  shelter, 
security,  protection ;  and  a  fugitive  seeks  such  asylum  at  all 
times  when  he  claims  the  use  of  the  territories  of  the  United 
States  as  an  asylum.     The  expression,  "a  person  shall  be  de- 
livered up,  who  shall  be  chained  with  murder,"  and  .the  Ex- 
pression, "  a  person  shall  be  delivered  up,  who  shall  have  been 
charged  with  murder,"  do  not  require  that  the  person  shall 
commit  the  murder  in  the  future.    If  he  has  committed  the 
murder  in  Italy  before  the  making  of  the  treaty,  and  is,  after 
the  making  of  the  treaty,  charged  with  the  crime,  he  answers 
the  description  of  "  a  person  who  shall  be  charged  with  murder," 
and  the  description  of . "  a  person  who  shall  have  been  charged 
with  murder." 

Another  mode  of  stating  the  question  leads  to  the  same 
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result.  If  the  oontracting  parties  had  been  adyised,  when 
making  the  treaty,  that  this  particular  murder  had  been  com- 
mitted by  the  prisoner,  and  that  he  had  fled  to  the  United 
States,  but  had  neither  been  convicted  of  the  crime  nor  for- 
mally charged  with  it,  and  had  designed  to  use  language,  in 
the  treaty,  which  would  provide  for  the  extradition  of  the 
prisoner,  when  he  should  be  formally  charged  with  the  crime, 
and  his  surrender  be  asked  for,  they  could  not  have  used  lan- 
guage more  aptly  chosen  to  carry  out  such  design,  than  that 
which  is  used  in  the  treaty,  the  same  language  being  intended 
to  cover  also  future  crimes.  Hence,  in  the  preamble,  they  say 
they  design  to  deliver  up  persons  convicted  of  or  charged 
with  murder,  which  includes  persons  thereafter  to  be  con- 
victed and  persons  thereafter  to  be  formafly  charged,  but 
covers  crimes  committed  before  the  making  of  the  treaty. 
Then,  in  the  1st  article,  they  agree  to  deliver  up  persons  who, 
having  been  convicted  of  or  charged  with  murder,  committed 
within  the  jurisdiction  of  one  Government,  shall  be  found 
within  the  territories  of  the  other,  which '  includes  persons 
thereafter  to  be  convicted  and  thereafter,  to  be  formally 
charged,  but  covers  crimes  committed  before  the  making  of 
the  treaty.  Then,  in  the  2d  article,  they  contract  that  persons 
shall  be  delivered  up,  who  shall  have  been  convicted  of  or  be 
charged  with  murder,  which  includes  persons  thereafter  to  be 
convicted  and  thereafter  to  be  formally  charged,  but.  covers  • 
crimes  committed  before  the  making  of  the  treaty. 

The  foregoing  considerations  lesA  to  the  conclusion,  that 
there  is.  nothing  in  this  Convention  which  excludes  extradition 
for  crimes  previously  committed,  and  nothing  inconsistent  with 
a  construction  of  the  Convention,  that  such  crimes  are  included 
within  the  Convention,  and  were  intended  to  be  so  included. 
But,  the  correctness  of  this  conclusion  becomes  more  apparent, 
when,  on  a  comparison  of  this  Convention  with  other  extra- 
dition treaties  made  by  the  United  States,  it  is  seen  that  there 
are  some  of  such  treaties  made  before  and  some  since  the  Con- 
vention in  question,  which  take  pains,  in  their  language,  to  ex- 
clude prior  crimes,  while  this  Convention  contains  qo  such  ex- 
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diision.  As  has  been  already  seen,  there  is,  in  this  Convention, 
a  limitation  article,  the  Sd,  which  declares  what  the  provisions 
of  the  treaty  shall  not  apply  to.  It  enumerates  political 
offences,  and  then  provides  that  a  person  surrendered  shall  not 
be  tried  for  any  ordinary  crime  committed  prior  to  that  for 
which  his  surrender  is  asked.  A  limitation  article  as  to 
offences  first  makes  its  appearance  in  the  treaty  with  France, 
of  November  9th,  1843,  (8  U.  8.  Stat,  at  Large,  582.)  Ar- 
ticle 5  of  that  treaty  provides,  that  its  provisions  shall  not  be 
applied  to  any  crimes  committed  anterior  to  its  date,  nor  to  any 
political  offence.  In  the  treaty  with  the  Swiss  Conf ede'ration, 
of  November  25th,  1850,  (11  Id.,  594,)  article  17  provides, 
that  the  treaty  shall  not  apply  to  offences  committed  before  its 
date,  nor  to  those  of  a  political  character.  In  the  treaty  with 
the  Two  Sicilies,  of  October  Ist,  1855,  (11  Id.,  653,)  article  24 
contains  like  provisions.  In  the  treaty  with  Austria,  of  July 
8d,  1856,  (11  Id.y  692,)  article  1  contains  like  provisions.  .In 
the  treaty  with  Baden,  of  January  30th,  1857,  (11  Id.,  715,) 
the  limitation  as  to  offences  (article  1)  only  excludes  those  of 
a  political  character,  and  does  not  exclude  offences  committed 
before  the  date  of  the  treaty.  In  the  treaty  with  Sweden  and 
Norway,  of  March  21st,  1860,  (12  Id.,  1126,)  the  exclusion 
(article  5)  is  only  of  political  offences.  In  the  treaty  with 
Venezuela,  of  August  27th,  1860,  (12  /rf.,  1160,)  the  limitation 
article  (article  30)  returns  to  the  practice  of  excluding  offences 
committed  before  the  date  of  the  treaty,  as  well  as  political 
offences.  In  the  treaty  with  Mexico,  of  December  11th,  1861, 
(12  Id.,  1202,)  the  limitation  article  (article  6,)  excludes  polit- 
ical offences,  aiid  the  return  of  fugitive  slaves,  and  crimes  com- 
mitted by  slaves,  and  crimes  committed  anterior  to  the  date  of 
the  exchange  of  the  ratifications  of  the  treaty,  which  date  was 
more  than  five  months  after  the  date  of  the  treaty.  In  the 
treaty  with  Hayti,  of  November  8d,  1864,  (13  Id.,  728,)  the 
exclusion  (article  41,)  is  of  offences  committed  before  the  date 
of  the  treaty,  and  of  those  of  a  political  character.  In  the 
treaty  with  the  Dominican  Bepublic,  of  February  8th,  1867, 
(15  Id.,  489,)  the  exclusion  (article  30)  is  in  like  terms.    Next 
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'  in  order  of  time  follows  the  treaty  now  in  question,  with 
Italy.  After  excluding,  in  three  treaties  made  in  1850, 1855 
and  1856,  offences  committed  before  the  date  of  the  treaty, 
two  treaties  were  made,  in  1857  and  1 860,  which  did  not  ex- 
clude such  offences,  and  then  four  treaties  were  made,  in  1860, 
1861,  1864  and  1867,  excluding  such  offences,  and  then  this 
treaty  with  Italy  was  made,  in  1868,  not  exduduig  such 
offences.  Here  is  evidence  of  intention  and  design  in  ex- 
cluding past  crimes  from  some  treaties  and  not  excluding  them 
from  others,  showing  that  the  understanding  was  that  past 
crimes  would  be  included,  where  the  language  was  capable  of 
a  construction  including  them,  unless  they  were  expressly  ex- 
cluded. In  all  the  treaties  which  do  not  expressly  exclude 
them,  the  language  is  as  apt  and  proper  to  include  them  as  in 
this  treaty  with  Italy.  Pa«sing  now  to  treaties  subsequent  to 
that  with  Italy,  the  limitation  article  (article  3)  of  the  treaty 
with  Nicaragua,  of  June  25th,  1870,  (17  Id.j  817,)  is  precisely 
like  that  of  the  treaty  with  Italy.  So,  also,  is  the  limitation 
article  (article  3)  of  the  treaty  with  Salvador,  of  May  23d, 

1870,  (18  Id.y  Treaties,  11.)  But,  the  like  article  (article  3) 
in  the  treaty  with  Peru,  of  September  12th,  1870,  (18  Id,, 
Treaties,  37,)  excludes  offences  of  a  political  character,  and 
crimes  committed  anterior  to  the  date  of  the  exchange  of  the 
ratifications  of  the  treaty.  So,  also,  the  like  article  (article  12) 
in  the  treaty  with  the  Orange  Free  State,  of  December  22d, 

1871,  (18  Id.y  Treaties,  67,)  excludes  offences  committed  be- 
fore the  date  of  the  treaty  and  political  offences.  But  the  like 
article  (article  3)  in  the  treaty  with  Ecuador,  of  June  28th, 

1872,  (18  Id.,  Treaties,  74,)  excludes  only  political  offences. 
We  then  come  to  the  latest  published  extradition  treaty  made 
by  the  United  States,  that  with  Belgium,  made  March  19th, 
1874,  (18  Id.,  Treaties,  120.)  It  is  substantially  identical  with 
the  treaty  with  Italy,  and  drafted  on  the  same  model,  except 
in  the  following  particular.  The  3d  article  of  it  is  in  these 
words :  "  The  provisioijs  of  this  treaty  shall  not  apply  to  any 
crime  or  offence  of  a  political  character,  nor  to  any  crime  or 
offence  committed  prior  to  the  date  of  this  treaty,  except  the 
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crimes  of  murder  and  arson ;  and  the  person  or  persons  de- 
livered up  for  the  crimes  enumerated  in  the  preceding  article, 
shall  in  no  case  be  tried  for  any  crime  committed  previously 
to  that  ijor  which  his  or  their  surrender  is  asked."  There  is,  in 
this  article,  a  clear  indication  that  the  contracting  parties  under- 
stood that  crimes  committed  prior  to  the  making  of  the  treaty 
would  be  within  its  terms,  unless  they  should  be  expressly  ex- 
cluded by  it  from  its  operation ;  that,  having  in  view  and  in 
mind  crimes  which  might  have  been  committed  before  the 
date  of  the  treaty,  they  proceeded  to  declare  that  they  should 
be  excepted  from  the  operation  of  the  treaty ;  and  that  then, 
having  in  view  and  in  mind  the  crimes  of  murder  and  arson 
which  might  have  been  committed  before  the  date  of  the 
treaty,  they  proceeded  to  declare  that  those  two  crimes,  com- 
mitted before  the  date  of  the  treaty,  should  not  be  excepted 
from  its  operation,  by  virtue  of  the  general  clause  excepting 
crimes  committed  prior  to  the  date  of  the  treaty.  The  lan- 
guage of  this  3d  article  of  the  treaty  with  Belgium,  in  con- 
nection with  the  language  of  the  prior  treaties,  is  evidence  of 
the  fact,  that,  in  aU  of  the  treaties,  the  language  being  such  as 
to  admit  of  the  including  of  prior  crimes,  the  general  role  is 
imderstood  by  the  contracting  parties  to  be,  that  prior  crimes 
are  included,  and  that  where  they  are  not  included  it  is  be- 
cause they  are  expressly  excepted  in  the*  treaty. 

It  is  not  shown  by  the  papers  before  the  Court,  whether 
the  prisoner  came  into  the  United  States  before  or  after  the 
treaty  with  Italy  became  the  law  of  the  land.  But,  on  the 
view  which  must  be  taken  of  the  case,  that  point  is  immaterial. 
The  counsel  for  the  prisoner,  on  the  assumption  that  &e  pris- 
oner came  into  the  United  States  before  the  treaty  became 
effective,  contends  that,  before  the  treaty  became  eflEective,  the 
prisoner  had  acquired  a  right  of  asylum  in  the  United  States, 
based  on  the  fact  of  his  having  sought  and  acquired  an  asylum 
there  ;  that  such  right  was  and  is  a  substantial  personal  right ; 
and  that  such  right  cannot  be  taken  away  from  the  prisoner, 
by  the  Government  of  the  United  States,  under  a  treaty  which 
comes  into  operation  after  such  right  has  been  acquired.  It  is 
further  contended,  that  the  United  States  have  no  right  to 
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make  a  treaty  ior  extradition  which  shall  apply  to  crimes  com- 
mitted before  the  ratification  of  the  treaty ;  and  that  sach  a 
treaty  is  open  to  all  the. objections  which  apply  to  the  enact- 
ment of  an  ex  post  facto  law. 

While  the  question  of  -the  duty  or  obligation  of  one 
Government,  independently  of  treaty  stipulations,  to  sur- 
render to  another  Government  a  fugitive  from  justice,  so  as 
to  make  a  refusal  to  surrender  a  valid  ground  of  complaint  or 
cause  of  war,  has  been  much  discussed,  and  while  it  may  not 
be  regarded  as  settled,  that  the  Executive  of  the  United 
States  has  the  right  to  surrender  a  Ingitive  from  justice,  in- 
dependently of  statute  or  treaty,  as  against  a  claim  of  the 
fugitive  that  no  such  right  of  surrender  exists,  yet  it  is  not 
to  be  questioned,  that  a  treaty  stipulation,  on  the  part  of  the 
Government  of  the  United  States,  to  surrender  fugitives  from 
justice,  is  a  lawful  stipulation,  and  within  the  authority  of  the 
treaty  making  power.  The  principle  on  which  treaties  for 
extradition  are  made  is,  that  no  nation  ought  to  be  permit  its 
territory  to  be  made  a  place  of  refuge  for' criminals.  This 
principle  is  violated  by  the  mere  fact  of  finding  the  fugitive 
in  such  territory,  as  a  place  of  refuge,  without  reference  to 
the  particular  time  when  the  crime  was  committed.  There- 
fore, if  there  be  no  affirmative  restriction  existing,  which  limits 
the  power  of  the  Government  to  make  a  treaty  which  covers 
the  surrender  of  fugitives  for  crimes  committed  before  the 
making  of  the  treaty,  and  if  the  treaty,  in  the  present  case, 
covers  the  case  of  the  prisoner,  no  ground  exists  for  his  dis- 
charge. 

I  anr  not  prepared  to  admit  that  a  person  who  has  com- 
mitted a  crime  abroad  and  fled  to  this  country  has  acquired  a 
right  of  asylum  here,  as  a  personal  right,  so  that,  under  a 
subsequent  law,  whether  treaty  or  statute,  he  cannot  be  de- 
livered up  as  a  fugitive  from  justice.  It  there  be  any  want 
of  power  to  deliver  him  up,  it  must  be  found  in  a  constitu- 
tional restriction  upon  the  power  to  make  a  treaty,  or  to  pass 
a  statute,  covering  extradition  for  a  crime  previously  com- 
mitted.   The  general  right  to  make  treaties  for  extradition. 
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and  to  deliver  up  fugitives  thereunder,  cannot  be  denied  to 
the  Government  of  the  United  States.  The  restriction,  in 
Article  4  of  the  amendments  to  the  Constitution,  against 
violating  the  right  of  the  people  to  be  secure  in  their  persons 
against  unreasonable  seizures,  and  the  restriction,  in  Article  5 
of  such  amendments,  against  depriving  a  person  of  liberty 
without  due  process  of  law,  are  restrictions  which,  if  applica- 
ble at  all  to  the  subject  of  extradition,  would  extend  to  cases 
of  extradition  for  crimes  committed  after  the  making  of  a 
treaty  as  iully  as  to  crimes  committed  before.  But  they  have 
no  relation  to  the  subject  of  extradition  for  crime,  as  regulated 
by  the  treaty  in  question  and  the  statutes  of  the  United  States 
passed  on  the  subject. 

But,  the  Oonstitution  contains  {Art.  1,  sec.  9,)  a  provision, 
that  ^^  no  bill  of  attainder  or  ex  post /ado  law  shall  be  passed," 
and  a  provision  {Art.  1,  sec.  10,)  that  no  State  shall  pass  any 
bill  of  attainder  or  ex  po^t facto  law.  Assuming  that  a  treaty 
must  be  regarded  &s  a  law,  within  the  inhibition,  is  this 
treaty,  in  the  particular  in  question,  an  ex  post  facto  law  or 
a  bill  of  attainder  %  A  bill  of  attainder  is  defined  to  be  ^^  a 
l^slative  Act  which  inflicts  punishment  without  a  judicial 
trial,"  where  the  le^slative  body  exercises  the  office  of  judge, 
and  assumes  judicial  magistracy,  and  pronounces  on  the  guilt 
of  a  party  without  any  of  the  forms  or  safeguards  of  a  trial, 
and  fixes  the  punishment.  {Cummmgs  v.  Missouri^  4  Wal- 
lacCy  823.)  This  treaty  does  none  of  these  things,  nor  do  any 
of  the  statutes  for  carrying  the  treaty  into  effect  contain 
provisions  which  &\\  within  such  definition. 

By  an  ex  post  facto  law  is  meant  one  which  imposes  a 
punishment  for  an  act  which  was  not  punishable  at  the  time 
it  was  committed,  or  imposes  additional  punishment  to  that 
then  prescribed,  or  changes  the  rules  of  evidence,  by  which 
less  or  different  testimony  is  sufficient  to  convict  than  was 
then  required.  {Oummings  v.  Missouri^  4  Wallace^  326.)  It 
is  said,  in  Colder  v.  BvUy  (3  DaUaSj  890,)  that  the  meaning 
of  the  prohibition  against  passing  ex  post  facto  laws  is,  that 
laws  shall  not  be  passed  ^^  after  a  fact  done  by  a  subject  or 
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citizen,  which  shall  have  relation  to  sach  fact,  and  shall  punish 
him  for  having  done  it."    It  is  also  there  said :  '^  Every  ex 
post  facto  law  must  necessarily  be  retrospective,  but  every 
retrospective  law  is  not  an  ex  poet  facto  law."    It  is  con- 
tended, in  the  present  case,  that  the  effect  of  extradition  for 
a  crime  committed  before  the  making  of  the  treaty  is  to  pun- 
ish the  party,  by  depriving  him  of  his  liberty,  and  sending 
him  out  of  the  United  States,  and  delivering  him  up  to  a 
foreign  authority,  and  to  panish  him  for  remaining  and  being 
found  in  the  United  States,  when  he  could  not  have  been 
thus  punished  at  the  time  the  treaty  was  made.    But,  the  fact 
of  extradition  cannot  properly  be  regarded  as  punishment, 
within  the  sense  of  that  word,  as  used  when  considering  the 
subject  of  ex  post  facto  laws.     There  is  no  offence  against 
the  United  States,  and  no  trial  for  any  such  offence,  and  no 
punishment  for  any  such  offence.    It  is  true,  that  extradition 
relates  only  to  criminal  offences,  but  it  relates  only  to  criminal 
offences  committed  abroad;   and  no  trelity  for  extradition, 
nor  any  statute  passed  in  relation  to  extradition,  purports  to 
punish  the  fugitive  for  the  offence.     Both  treaties  and  stat- 
utes assume  that  he  is  to  be  tried  upon  the  charge,  if  not  al- 
ready convicted.    With  the  question  of  punishment,  or  its 
kind  or  degree,  they  have  no  concern.    They  merely  declare 
that  the  protection  of  this  Government  shall  not  be  inter- 
posed between  the  fugitive  and  the  laws  which  he  has  violated, 
and  that,  if  he  flees  hither  for  such  protection,  the  injured 
Government  may  take  him  hence,  and  shall  be  aided  therein. 
This  Government  neither  assumes  nor  exercises  any  power  to 
punish  for  the  crime.    The  fact  that  the  fugitive  is  deprived 
of  his  liberty  does  not  make  such  deprivation  a  punishment. 
Loss  or  suffering  to  the  party  supposed  to  be  punished  is  not 
punishment,  in  a  legal  sense,  unless  the  punishment  is  in- 
flicted as  a  penalty  for  the  commission  of  crime.    If  extradi- 
tion for  an  anterior  crime  is  punishment,  extradition  for  a 
subsequent  crime  is  equally  punishment.    But,  it  is  an  in- 
correct idea  of  punishment,  to  say  that  the  United  States,  in 
every  case  of  extradition,  is  punishing  the  party  for  the  of- 
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fence  committed  abroad^  by  extraditing  him.  It  being  as- 
8Qmed  that  the  prisoner  committed  a  mnrder  abroad,  and  then 
fled  to  the  United  States,  and. that  the  treaty  was  afterwards 
made,  it  is  not  a  pimishment  of  the  prisoner  to  deprive  him 
of  his  liberty,  under  the  treaty,  and  surrender  him  to  the 
foreign  authority,  so  as  to  make  the  treaty  obnoxious  to  the 
objection  that  it  is  an  ex  jpost  facto  law. 

As  this  question  is  a  novel  and  important  one,  and  has 
arisen  in  the  Circuit  Court,  I  have  thought  it  proper  to  sub- 
mit these  views  to  the  Circuit  Judge,  and  am  authorized  to 
say  that  he  concurs  in  them. 

The  writs  must  be  discharged,  and  the  prisoner  be  re- 
manded to  the  custody  of  the  marshal  under  the  warrant  is- 
sued by  the  Commissioner. 

Fra/ncia  C.  Bowen^  for  the  prisoner. 

Frederic  R,  Caudertj  for  the  Italian  Government. 


The  Bebeooa  Clyde. 

« 

The  DiBtrict  Court  awarded  to  a  libellant  a  Bum  of  money,  as  salyage.  Both 
parties  appealed  to  this  Court,  which  awarded  to  the  libeUant  the  same  sum : 
Hdd,  that  the  UbeUant  'was  not  entitled  to  interest  on  such  sum,  from  the  date 
of  the  decree  of  the  District  Court 

(Before  Woodruvf,  J.,  Southern  District  of  New  York,  January  18th,  1876.) 

In  this  case,  which  was  a  libel  for  salvage,  filed  in  the 
District  Court,  that  Court  awarded  to  the  libellants  a  sum  of 
money,  as  salvage,  (5  Benedict,  98.)  Both  parties  appealed 
to  this  Court,  which  decided  that  the  sum  awarded  by  the 
District  Court  was  a  proper  allowance*    The  libellants  now 
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applied  to  be  allowed,  by  the  decree,  interest  on  euch  sam, 
from  the  date  of  the  decree  of  the  District  Court. 

ErastuM  G.  Beftedict^  for  the  libellants. 

Oearge  A.  Blaeh^  for  the  claimants. 

Woodruff,  J.  Had  the  libellants  acquiesced  in  the  de- 
cree in  the  Court  below,  so  that  it  could  be  fairly  said  that 
they  were  kept  out  of  the  money  awarded  to  them  for  salvage, 
by  the  continued  resistance  of  the  claimants  to  what  that 
Court  and  this  have  deemed  their  just  right,  I  should  have 
been  disposed  to  allow  them  interest  on  the  amount  awarded. 
But  their  own  appeal,  in  connection  with  that  of  the  claim- 
ants, presents  the  case  in  one  of  two  aspects,  alike  forbidding 
such  allowance.  Either  they  have,  by  their  own  appeal,  de- 
prived themselves  of  the  right  to  enforce  the  decree,  and  so 
the  delay  in  the  payment  of  the  amount  is  the  result  of  their 
own  act;  or,  the  fact  that  both  parties  appealed  made  it  a 
matter  of  so  much  uncertainty  what  amount  was  due,  that 
the  amount  of  salvage  stands  in  the  category  of  an  unliqui- 
dated amount,  which  does  not,  in  general,  bear  interest.  By 
their  own  act,  the  libellants  placed  the  claimants  in  a  situation 
in  which  they  could  not  discharge  their  obligation,  if  they 
would.    Interest  ought  not,  I  thiuk,  to  be  allowed. 
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The  Lyman  Yentuating  and  Befbigbratob  Oohpant 

John  Sottthard.    In  Equity. 

A  corporation  ereated  by  the  State  of  New  York,  and  having  its  principal  office 
in- the  Southern  District  of  New  York,  bronght  a  siUt  in  equity  in  the  Cirooit 
Oonrt  for  the  Northern  District  of  New  York.  On  a  motion  by  the  defendant 
that  the  corporation  give  seonrity  for  the  coets  of  the  suit :  Mrid,  that  it  must 
give  such  security. 

(Before  Wallaob,  J.,  Northern  District  of  New  York,  January  19th,  1875.) 

Wallace,  J.  This  is  a  motion  by  the  defendant  to  com- 
pel the  complainant  to  file  secnrity  for  costs.  The  complain- 
ant is  a  corporation  created  by  the  laws  of  the  State  of  New 
York,  and  its  principal  office  is  located  in  the  city  of  Ifew 
Tork,  as  appears  by  the  bill. 

The  provisions  of  title  3,  chapter  10,  part  8,  of  the  Be- 
vised  Statutes  of  the  State  of  New  York,  relative  to  security 
for  costs,  are  adopted  by  the  Bnies  of  this  Court.  If,  there- 
fore, the  corporation  complainant  resides  in  the  city  of  New 
York,  it  is  a  non-resident  of  this  District,  and  not  within  the 
jurisdiction  of  this  Court.  A  private  corporation  must  be 
held  to  reside  where  its  principal  office  is  located.  Its  resi- 
dence depends,  not  on  the  habitation  of  its  stockholders,  but 
on  the  official  exhibition  of  its  legal  and  local  existence. 
(Angell  <&  Ames  an  CorparaUonSj  §  107.) 

It  is  urged,  however,  against  the  motion,  that,  by  force  of 
section  985  of  the  Bevised  Statutes  of  the  United  States, 
{Act  of  May  aO^A,  1826,  4  U.  S.  Stat,  at  Large^  184,)  by 
which  writs  of  execution  upon  judgments  or  decrees  obtained 
in  a  Circuit  Court  of  the  United  States,  in  any  State  which 
is  divided  into  two  or  more  Districts,  may  run  and  be  exe- 
cuted in  any  part  of  such  State,  any  decree  which  may  be 
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obtained  against  the  complainant  can  be  enforced  in  this 
District,  and  it  cannot  be  said,  therefore,  that  it  resides  be- 
yond the  jurisdiction  of  the  Coart,  within  the  meaning  of  the 
rdle.  The  same  argument  was  held  untenable  at  a  very  early 
day  by  the  High  Court  of  Chancery  in  England,  where  a  rule 
similar  to  the  one  under  consideration  prevailed,  requiring 
security  for  costs  on  the  part  of  complainants  residing  out  of 
its  jurisdiction ;  and  it  was  held  that  a  plaintiff  resident  in 
Ireland  must  give  security,  notwithstanding  the  Act  of  41 
George  III,  by  which  an  attachment  could  issue  to  Ireland 
to  enforce  there  any  order  or  decree  made  by  the  English 
Court  of  Chancery.  (MuUeU  v.  Christmas^  2  BaU  <&  -ff., 
422 ;  £jsr  v.  Diichess  of  Munster^  Bwnb.^  35  ;  HiU  v.  Rear- 
don^  6  Madd.^  46.)  A  similar  conclusion  was  reached  in  the 
Courts  of  this  State,  where  a  plaintiff  residing  in  Brooklyn 
was  required  to  give  security  for  costs  under  the  Revised 
Statutes,  in  an  action  in  the  Superior  Court  of  New  York 
city,  notwithstanding  the  statute  by  which  judgments  of  that 
Court  could  be  enforced  in  any  part  of  the  State.  {Oardner 
V.  KeU/y,  2  Sa/ndf.  S.  C.  B.,  632 ;  Bolton  v.  Taylor^  18  Abb. 
Br,  Bep.y  385.)  These  decisions  must  be  held  decisive  in 
the  present  case. 

The  motion  is  granted. 

William  H,  Bright^  for  the  plaintiff 

Edward  W.  Paige^  for  the  defendant. 
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Otto  Andbae  and  othebs 

vs. 

Heman  J.  Bedfield.    In  Eqtttit. 

The  plainiifffl  in  this  bill  had  claims  to  be  repaid  the  excess  of  duties,  paid  by 
them  under  protest,  to  the  defendant^  while  collector  of  the  port  of  New  York, 
npon  im  orted  goods.  The  statute  of  limitations  was  about  to  take  effect, 
and  the  plaiutiffii  contemplated  bringing  suit.  An  officer  in  the  custom  house 
at  New  York  stated  to  tlie  attorney  for  the  plaintifiB,  that,  according  to  the 
practice,  the  presentation  of  their  claims  to  a  designated  officer  at  the  cus- 
tom house  preyented  the  running  of  the  statute  of  limitations,  and  that,  if 
they  should  be  so  presented,  and  suits  should  thereafter  be  brought,  the 
statute  could  not  be  and  would  not  be  interposed  as  a  defence.  The  defend- 
ant, who,  at  the  time,  had  gone  out  of  office,  disclaimed  any  control  in  the 
matter,  but  declared  his  confidence  in  the  experience  and  knowledge  of  such 
officer,  and  expressed  to  the  attorney  his  concurrence  in  such  statement  and 
opinion.  The  plaintifib  presented  their  claims,  and  refirained  from  bringing 
suits  until  after  the  statute  had  run  against  all  of  the  claims,  relying  upon  the 
recognition  by  the  Goyernment  of  claims  of  the  like  nature,  and  upon  what 
was  so  said  by  such  officer  and  by  the  defendant.  The  plaintiffs  afterwards 
brought  suits  at  law  against  the  defendant,  to  recoyer  such  excess  of  duties, 
and  the  defendant  pleaded  such  statute.  More  than  seyen  years  after  the  pleas 
were  interposed,  the  plaintififs  filed  this  bill  in  equity,  praying  for  an  injunc- 
tion to  restrain  the  defendant  from  insisting  upon  the  statute  as  a  defence. 
The  defendant  demurred  to  the  bill,  for  want  of  equity :  H^,  that  the  bill 
must  be  dismissed. 

The  power  of  a  court  of  equity  cannot  be  inyoked  to  enjoin  a  defendant  from 
setting  up  the  statute  of  limitations,  on  the  ground  that  the  cause  of  action 
sued  on  was  originally  good  and  yalid. 

The  lapse  of  time  before  the  bill  was  filed,  after  the  pleas  were  interposed,* 
commented  on,  as  a  ground  fbr  withholding  relief,  eyen  if  the  plaintiffis  might 
otherwise  be  entitled  to  it 

Regarding  the  actions  at  law  as  suits  against  the  Qoyemment,  it  cannot  be  prej- 
udiced by  any  opinion  or  promise  made  or  expressed  by  the  defendant, 
especially  when,  at  the  time  he  said  what  he  said,  he  was  no  longer  in  office. 

Regarding  such  actions  os  suits  against  the  defendant,  he  cannot  be  prejudiced 
by  anything  said  or  done  by  the  Goyernment  or  its  officials,  without  his  con- 
currence, especially  after  he  ceased  to  be  collector. 

Such  actions  are  properly  to  be  regarded  as  suits  against  the  defendant,  in  fact 
as  well  as  in  form. 


408  NORTHERN  DISTRICT  OF  NEW  YORK, 

Andnie  v.  R«dfieldL 

Such  condnsion  is  not  affscted  by  the  fiftct  that,  as  a  condition  of  obtaining  an 
injunction  hereint pendente  lite,  the  plaintv£EB  stipulated  that,  in  any  events  cer- 
tificates of  probable  canse  shoold  be  granted  in  such  actions,  to  the  end  that 
no  execution  should  issue  against  the  property  of  the  defendant. 

The  oMcer  in  the  custom  house  had  no  authority  to  bind  the  Goremment  by 
an  agreement  not  to  plead  the  statute  of  limitations;  and,  on  what  is  set 
forth  in  the  bill,  he  did  not  profess  to  make  any  such  agreement. 

The  defendant  made  no  such  agreement,  but  only  expressed  an  opinion ;  and, 
if  what  he  said  could  be  Tiewed  as  an  agreement,  it  was  without  mutuality 
and  without  consideration. 

According  to  the  statute  of  limitations  of  New  York,  (Code  of  Procedure, 
§  110,)  "no  acknowledgment  or  promUe  shall  be  sufficient  evidence  of  a 
*  *  *  continuing  contract^  whereby  to  take  the  case  out  of  the  operation 
of"  the  statute,  "  unless  the  same  be  contained  in  some  writing  signed  by 
the  party  to  be  charged  thereby,"  and  the  highest  Court  of  thai  State  has  de- 
cided, that  a  parol  agreement  not  to  plead  the  statute  cannot  operate  as  a 
new  promise,  or  as  a  wuTer  of  the  statute,  or  as  an  eetoppd  inpaie. 

The  facts  stated  create  no  estoppel  as  against  the  Goyernment,  or  as  against  the 
defendant. 

Decisions  of  the  Coort  granting  or  refiudng  a  preliminary  injunction  are  not 
conclusiye,  either  upon  the  Court  or  the  parties^  in  a  subsequent  disposition 
of  the  cause  by  a  decree. 

(Before  VToodruit  and  Wallaom,  JJ.,  Northern  District  of  New  York,  Janu- 
ary, IWh,  1875.) 

Woodruff,  J.  The  bill  of  -complaiDt  herein  ie  filed  by 
the  several  plaintiffs  in  sixty  separate  actions  at  law,  each 
brought  to  recover  from  the  defendant  an  alleged  excess  of 
daty,  illegally  exacted  by  the  defendant  while  collector  of  the 
port  of  New  York.  The  payment  of  the  various^  amounts 
exacted  in  excess  of  duty  is  alleged  to  have  been  made  under 
protest,  by  the  respective  plaintiffs  in  the  actions  at  law,  at 
.various  dates  in  the  years  1853,  1854, 1855,  1856  and  1857. 
It  is  not  stated  in  the  bill  on  what  precise  day  the  said  several 
sixty  actions  at  law  were  commenced,  but  it  is  inferrible,  from 
what  is  stated,  that  they  were  commenced  in  May^  1864,  about 
seven  years  after  the  defendant  went  out  of  office,  as  such  col- 
lector, which  was  July  Ist,  1867.  In  November,  1866,  he 
pleaded,  in  those  actions,  among  other  defences,  the  statute  of 
limitations.  To  the  replications  to  those  pleas  demurrers  were 
interposed,  but  issue  was  finally  joined  in  April,  1872,  and  the 
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cases  were  in  apparent  readiness  for  trial  for  several  terms, 
but'  were  postponed  from  term  to  term.  In  March,  1874,  this 
bill  was  filed,  the  several  plaintifiEs  in  those  actions  at  law 
uniting  herein  as  complainants.  The  defendant  has  filed  a 
general  demurrer.  The  only  relief  sought  by  the  bill  is  an  in- 
junction, to  restrain  the  defendant  ''from  prosecuting  or 
maintaining,  upon  the  trial  of  any  of  the  said  sixty  suits,  his 
plea  of  the-statute  of  limitations,  and  from  claiming  or  insist- 
ing,, on  said  trials,  upon  any  defence  thereunder,  and  from,  in 
any  way  or  manner,  claiming  or  pretending,  in  said  sixty 
actions,  or  any  of  them,  that  the  statute  of  limitations  is  a  bar 
thereto." 

The  alleged  excess  of  duty  consists  of  two  items  or  partic- 
ulars :  1st.  That,  in  ascertaining  the  dutiable  value  of  the 
goods  imported,  the  defendant  erroneously  included  the  ex- 
pense of  transportation  from  the  principal  market  in  the 
country  from  which  they  were  imported,  to  the  place  of  ship- 
ment ;  2d.  That  he  also  erroneously  included  in  such  dutiable 
value  a  higher  rate  of  commissions  than  the  usual  or  customary 
rate  for  purchases  made  at  the  places  from  which  the  importa- 
tions were  made. 

The  bill  is  liable  to  some  criticism  for  want  of  clearness, 
certainty  and  definiteness  in  many  particulars ;  and  it  intro- 
duces many  matters  which  occurred  after  the  defendant 
ceased  to  he  collector,  to  which  he  was  not  a  party,  which, 
even  if  ^  they  tend  to  show  that  the  duties  were  illegally 
assessed,  as  matter  of  law,  ought  not,  in  any  manner,  other- 
wise to  prejudice  the  defendant,  nor  to  affect  his  right  to 
defend  the  said  actions  by  any  legal  defence.  It  may  be 
gathered  from  the  bill,  that  the  facts  relied  on  as  grounds  for 
tlie  injunction  are,  that,  at  some  time,  the  bill  does  not  state 
when,  though  its  language  may,  perhaps,  warrant  the  infer- 
ence that  it  was  prior  to  February  1st,  1866,  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New 
York  and  the  Circuit  Court  of  the  United  States  for  che  Dis- 
trict of  California,  in  suits,  in  like  cases,  brought  by  other 
importers,  decided  that  similar  exactions  were  illegal ;  that 
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the  amonnts  of  the  exactions  in  those  cases  were  refanded 
by  the  Secretary  of  the  Treasury ;  that,  on  the  1st  of  Feb- 
ruary, 1856,  the  Secretary  of  the  Treasury  published  a  gen- 
eral regulation,  declaring  that  freight  or  transportation  from 
the  foreign  port  of  shipment  to  the  port  of  importation,  or 
from  the  place  of  production  or  manufacture  to  another  port, 
for  shipment  or  transhipment  to  the  United  States,  is  not  a 
dutiable  charge ;  that,  on  the  4th  of  October,  1856,  the  Sec-  . 
retary  of  the  Treasury  addressed  a  letter  to  this  defendant,  in 
these  words :  "  Sir — On  application  being  made  to  you  by 
Messrs.  A.  Iselin  &  Go.  and  others,  of  New  York,  you  are 
authorized  and  directed  to  cause  to  be  prepared  the  usual 
certified  statements  for  return  of  *  duty  on  freight,'  in  such 
cases  where  the  same  has  been  found  to  have  been  paid  in 
excess,  as  decided  by  this  department  in  general  regulations, 
No.  63,  p.  22,  and  under  written  protest,  and  transmit  same 
to  this  department,  for  its  consideration ; "  and  that,  on  the 
27th  of  May,  1857,  the  Secretary  of  the  Treasury  addressed 
another  letter  to  the  defendant,  in  the  following  terms: 
"  Sir — I  am  in  receipt  of  your  letter  of  the  26th  inst,  trans- 
mitting a  report  of  the  U.  S.  appraisers  in  relation  to  the 
^ usual  commissions'  charged  in  China,  Sweden,  Norway, 
Holland  and  German  ports,  and  have  to  state,  in  reply^  that 
you  will  cause  to  be  prepared  and  transmitted  to  this  depart- 
ment tlie  usual  certified  statements  of  return  of  the  duty 
exacted  in  error,  in  all  cases  where  it  is  found  that  the  said 
duty  has  been  on  a  rate  of  commission  greater  than  the  usual 
rate  chargeable  in  the  above  named  countrie9."  It  is  not 
averred,  in  the  bill,  that  any  of  the  goods  imported  by  the 
complainants  in  this  suit  were  imported  from  either  of  the 
countries  named  in  this  letter,  nor  are  the  terms  of  general 
regulation  No.  63  stated,  so  as  to  show  specifically  that  the 
claims  of  these  complainants  in  the  several  actions  at  law 
were  embraced  within  the  said  letter  of  the  previous  4th  of 
October.  These  facts  are,  however,  assumed  as  at  least 
recognizing  the  principle  claimed  by  the  complainants,  and 
the  bill  avers,  that  these  letters  determined  and  established 
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the  complainants'  right  to  the  retnm  of  the  excess  of  moneys 
^^60  paid  by  them  severally  for  daties/'  though  it  is  not 
alleged  that  these  letters  were  communicated  to  them  by  the 
Secretary  of  the  Treasury,  as  a  guide  to  their  conduct  in 
bringing  suits,  or  otherwise,  or  were  written  or  intended  for 
the  purpose  of  influencing  them  in  that  matter.  If,  however, 
it  were  conceded  that  the  rights  of  the  complainants  to  have 
returned  to  them  the  moneys  so  paid,  or  the  moneys  for  which 
they  ultimately  brought  their  said  several  actions,  were  thereby 
determined  and  established,  it  is  not  very  obvious  that  these 
letters  constituted  an  excuse  to  the  plaintiffs  for  not  bringing 
suits  withm  six  years  after  their  causes  of  action  accrued, 
which  should  deprive  the  defendant  of  his  defence,  unless  it  be 
on  the  ground  that  a  Court  of  equity  should,  in  all  cases,  enjoin 
a  defendant  from  setting  up  the  statute  of  limitations  as  a  bar, 
if  it  appear  clear  that  the  cause  of  action  was  originally  good 
and  valid,  as  to  which  the  observations  of  the  Court,  touching 
the  purpose  and  policy  of  statutes  of  limitations  as  statutes  of 
repose,  in  Leny  v.  Stewa/ri^  (11  Wattac6j  at  p.  249,)  United 
States  V.  Wiley ^  (11  Wallace^  at  p.  513,)  and  Leffmgwell  y* 
Warren^  (2  Blacky  599,)  are  of  some  significance.  The 
power  of  a  Court  of  equity  cannot  be  invoked  to  annul  stat- 
utes of  limitation  on  any  such  ground. 

The  bill  then  avers,  that  the  complainants  furnished  to 
the  auditor  of  the  New  York  custom  house  statements 
of  particulars,  to  enable  him  to  prepare  the  certified  state- 
ments called  for  by  the  aforesaid  instructions  of  the  Secretary 
of  the  Treasury,  and  that,  before  November  1st,  1859,  all  the 
particulars  of  their  claims  were  furnished  to  such  auditor. 
The  occurrences  which-rif  it  be  conceded  that  the  plaintiffs 
had,  prior  thereto,  valid  causes  of  action — alone  bear  on  the 
question,  whether  the  complainants  give  such  reasons  as 
should  move  a  Court  of  equity  to  exercise  the  extraordinary 
power  of  enjoining  the  defendant  from  availing  himself  of 
his  legal  defence  to  suits  brought  against  him,  are,  in  sub- 
stance, as  alleged  in  the  bill,  the  following:  That,  in  the 
summer  of  1859,  the  plaintiffs'  attorney  suggested  to  such 
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auditor,  Mr.  S.  G.  Ogden,  (ft  subordinate  in  the  New  Tork 
onBtom  hoase,)  that  the  statute  of  limitations  would  apply  to 
said  claims,  and  the  period  of  limitation  of  six  years  would 
expire,  in  some  of  the  cases,  on  the  1st  of  November,  1859, 
.  and,  in  the  residue  of  the  cases,  before  July,  1863,  and  that 
he  supposed  it  might  be  necessary  to  commence  suits  before 
November  1st,  1859,  on  all  the  claims,  to  prevent  the  statute 
from  becoming  a  bar ;  that,  to  this,  the  said  auditor  replied, 
imputing  it  to  the  fault  of  the  then  collector,  Mr.  Schell,  that 
the  money  was  not  refunded,  stating,  that  the  instructions 
given  to  such  then  collector,  in  May,  1858,  (which  included, 
in  substance,  the  above  letter  of  October  4th,  f866,)  were 
peremptory,  and  further  stating,  that  ^'  all  the  plaintiffs  had 
to  do,  to  prevent  the  statute  of  limitations  from  running,  was 
to  present  their  claims,  in  each  case,  to  the  refnnding  clerk  in 
the  auditor's  office,  for  adjustment,  upon  which  presentation, 
by  the  rules  and  practice  of  the  Treasury  Department,  the 
statute  ceased  to  run,"  also,  that,  ^^  if  all  the  plaintiffs  should 
commence  suits  for  the  recovery  of  these  debts  which  the 
Secretary  had  already  ordered  to  be  refunded,  it  would  justify 
the  department  in  the  belief  that  it  was  done  for  the  purpose 
of  accumulating  bills  of  costs,  and  must  necessarily  annoy 
the  department,  and  unfavorably  prejudice  the  department 
against  the  plaintiffs  and  their  claims,  and  that  it  was  not 
necessary  to  commence  suits  to  prevent  the  statute  from  run- 
ning, but  only  to  present  the  claims ; "  that,  afterwards,  in  or 
about  September,  1859,  the  said  attorney  conversed  with  the 
defendant  herein,  (who  had  ceased  to  be  collector,)  and  stated 
to  him  what  the  said  auditor,  Mr.  Ogden,  had  said,  to  which 
the  defendant  replied,  '^  that  he  had  no  longer  any  control 
over  the  adjustment  of  these  claims,  and,  as  far  as  he  was 
concerned,  Auditor  Ogden  had  the  whole  charge  of  the  mat- 
ter, who  must  be,  from  his  long  experience,  familiar  with  the 
practice  of  the  department,  and  the  attorney  could  rely  upon 
the  accuracy  of  Mr.  Ogden's  statements ;  that,  shortly  there- 
after, at  a  meeting  of  the  said  attorney  and  said  Ogden  and 
the  defendant,  said  Ogden  stated  to  the  defendant,  as  he  had 
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before  to  the  attorney,  that,  according  to  the  practice  of  the 
department,  if  the  plaintiffs  had  already  presented  their 
daims  for  refunding,  or  if  they  would  do  so,  the  statute 
ceased  to  run  from  the  date  of  snch  presentation,  as  effectnally 
as  if  suit  was  commenced ;  and  he  corroborated  his  assertions 
by  referring  the  defendant  to  decisions  of  the  department  to 
that  effect,  and,  at  the  same  time,  expressed  his  belief  that 
Collector  Schell  would  yet  be  persuaded  to  resume  the  adjust- 
ment; and  that  the  defendant  thereupon  said,  he  saw  no 
necessity  for  suing  on  these  cases,  and,  if  the  plaintiffs  had 
presented  or  would  present  their  claims  for  adjustment,  the 
statute  ceased  to  run  from  that  time,  and  could  not  and  would 
not  be  interposed  as  a  defence  to  the  payment  of  them,  and 
he  concurred  with  Mr.  Ogden  in  the  expressed  opinion,  that 
C!ollector  Schell  would  soon  resume  the  adjustment  of  them, 
and  added,  that,  of  course,  these  claims  would  all  be  paid. 
The  bill  also  avers,  that,  relying  on  the  matters  aforesaid,  and 
for  the  purpose  of  avoiding  a  multiplicity  of  suits,  the  plaint- 
iffs refrained  from  bringing  action  immediately,  in  full  faith 
and  confidence  that  the  statute  of  limitations  would  not  be 
set  up  as  a  defence,  in  case  suits  should  be  brought  on  said 
claims  at  any  time  afterwards.  As  already  suggested,  there 
are  other  matters  stated  in  the  bill,  to  which  the  defendant 
was  not  a  party,  which  tend  to  show  that  the  Government  of- 
ficers regarded  claims  of  the  nature  of  those  alleged  to  be 
embraced  in  those  sixty  actions  as  valid,  and  constituting 
grounds  for  refunding  whatever  excess  appeared,  upon  in- 
vestigation, to  have  been  paid.  But  it  does  not  appear  that 
these  claims  of  the  complainants  were  ever  adjusted,  and  their 
specific  nature,  or  the  amounts  thereof,  ever  ascertained,  so  as 
to  be  submitted  to  the  Treasury  Deptu'tment  in  a  form  which, 
under  the  instructions  referred  to  in  the  bill,  would  enable 
the  Secretary  of  the  Treasury  to  consider  them,  pass  upon 
their  legality  or  their  amount,  or  give  any  order  to  pay  them. 
The  caae  made  by  the  bill  may  be,  briefly,  but^  we  think, 
completely,  for  all  the  purposes  of  the  demurrer,  stated  as  fol- 
lows, assuming,  of  course,  the  facts  alleged :  The  complainaiits 
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had  just  and  legal  claiius  to  be  repaid  the  excess  of  dntieB, 
paid  by  them  under  protest,  upon  certain  goods  imported,  and 
the  defendant  was  liable  to  them  therefor.  The  statutes  of 
limitation  were  about  to  take  efiect,  as  a  bar  to  an  action  for 
such  excess,  and  the  plaintiffs  contemplated  bringing  suits. 
An  officer  in  the  New  York  custom  house  stated  to  the 
plaintifis'  attorney,  that,  by  the  rules  and  practice  of  the  Treas- 
ury Department,  the  presentation  of  their  claims  to  the  audi- 
tor, or  to  the  refunding  derk  at  the  custom  house,  prevented 
the  running  of  the  statute  of  limitations,  and,  if  so  presented, 
and  suit  was  thereafter  brought,  that  statute  could  not  be,  and 
would  not  be,  interposed  as  a  defence.  The  defendant,  dis- 
claiming any  control  in  the  matter,  but  declaring  his  confidence 
in  the  experience  and  knowledge  of  .such  officer,  expressed  to 
the  plaintiflb'  attorney  his  Concurrence  in  the  statement  and 
opinion  thus  given.  The  plaintiffs  did  present  their  claims, 
and,  in  reliance  upon  the  recognition  by  the  Secretary  of  the 
Treasury  of  claims  of  the  like  nature,  and,  upon  the  statements 
and  opinion  of  such  officer,  and  the  concurrence  of  the  de- 
fendant therein,  refrained  from  bringing  suit  until  after  the 
statute  had  run  against  all  of  the  claims.  Suits  having  been 
then  brought,  and  the  defendant  having  interposed  the  statute 
of  limitations  as  a  bar,  the  complainants,  seven  years  and  up- 
wards after  these  pleas  of  the  statute  of  limitations  were  filed, 
apply  to  this  Court,  aa  a  Court  of  equity,  to  restrain  the  de- 
fendant from  insisting  upon  the  statute  as  a  defence. 

If  it  were  true  that  the  interposition  of  this  defence  by  the 
defendant  was  inequitable,  in  such  sense  that  it  created  a  cause 
of  action  in  equity,  the  lapse  of  time  since  the  pleas  were  in- 
terposed, exceeding  another  limitation  of  six  years,  furnishes 
the  plausible  suggestion,  at  least,  that  the  complainants,  at  so 
late  a  day,  and  after  keeping  the  defendant  so  long  in  the 
Court  of  law,  are  entitled  to  slight  favor.  Courts  of  eqtdty 
expect  of  applicants  for  the  exercise  of  extraordinary  jurisdic- 
tion, that  they  apply  promptly,  so  soon  as  occasion  arises. 
If  this  lapse  of  seven  years  since  these  pleas  were  filed  be 
not  held  a  bar  to  the  complainants'  prayer  for  what  they  deem 
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equitable  relief,  it  creates  doubt  whether,  at  so  late  a  day,  this 
Court  ought  to  interfere  in  their  behalf.  But,  without  resting 
any  conclusion  upon  this  view  of  the  complainants'  position 
in  the  controversy,  we  have  deemed  it  proper  to  examine  the 
bill,  to  see  what,  divested  of  much  of  obscurity,  indefiniteness 
and  want  of  precision,  it  can  fairly,  and  as  a  matter  of  sub- 
stance, be  said  to  present,  as  an  appeal  to  a  Court  of  equity  to 
exercise  the  extraordinary  power  of  interference  with  the  de- 
fendant's clear  legal  right. 

The  case  obviously  suggests  the  inquiry — are  the  sixty  ac- 
tions at  law  to  be  regarded,  for  the  purposes  of  this  suit,  as  ac- 
tions against  the  United  States,  or  as  actions  against  the  de- 
fendant therein}  The  counsel  for  the  plaintifis  insist,  as  we 
understand  them,  that  they  should  be  deemed  actions  against 
the  United  States ;  and  yet  the  bill  of  complaint,  by  its  allega- 
tions, would  seem  to  be  designed  to  deal  with  the  case,  on 
some  points,  as  if  the  defendant  were  defendant  in  fact  and  in 
law,  as  well  as  in  f  osm,  and,  on  other  points,  as  if  the  United 
States  was  the  real  defendant,  and  as  if  the  formal  defendant 
was  only  defendant  in  form  and  has  no  real  interest  therein. 

1.  K  the  actions  are  to  be  treated  as  if  they  were  actions 
against  the  Government,  then  how  can  the  Government  be 
prejudiced  by  any  opinion,  representation  or  constructive 
promise  made  or  expressed  by  the  defendant,  and,  especially, 
by  any  opinion,  representation  or  constructive  promise  made 
or  expressed  after  he  ceased  to  be  an  officer  of  tlie  Govern- 
ment? We  are  of  opinion,  that,  if  such  be  the  view  we 
ought  to  take  of  those  actions  at  law,  the  Government  cannot 
be  so  prejudiced.  WhUe  the  complainants  are  insisting  that, 
for  all  purposes  in  a  Court  of  equity,  those  actions  are  against 
the  Government,  in  which  the  noniinal  defendant  has  no  in- 
terest, still  his  opinion  and  alleged  representations,  long  after 
the  causes  of  action  arose,  and  long  after  he  ceased  to  be  an  of- 
ficer of  the  Government,  are  made,  in  the  bill  of  complaint, 
prominent  ground  of  that  reliance  which,  as  they  aver,  led 
them  to  refrain  from  bringing  their  actions.  If  it  be  true, 
that,  for  the  purposes  of  this  suit,  the  defendant  has  no  inter- 
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Mt  in  those  actions,  then  he  has,  or  shonid  have,  no  control  of 
those  actions,  then  he  oonld  not  do  or  say  anything  which 
would  affect,  or  which  shonid  be  permitted  to  affect,  the  rights 
of  the  Government.  It  wonld  necessarily  follow,  that  all  that 
is  ayerred  in  the  bill  touching  his  assurances  or  representations, 
must  be  disregarded  as  irrelevant  or  immaterial.  Thereupon, 
the  complainants'  case  in  this  Court  would  stand,  and  their 
claim  to  an  injunction  would  rest,  on  these  &cts,  viz. — the 
Secretary  of  the  Treasury  had  recognized  the  validity  of  all 
claims  of  the  like  nature,  and  the  complainants  were  assured  by 
an  auditor  in  the  New  York  custom  house,  that  the  practice 
of  the  Treasury  Department  was,  not  to  plead  the  statute  of 
limitations  in  such  cases,  and  that  the  statute  did  not  run  after 
the  claims  were  presented  to  him  or  to  a  deark  in  his  office, 
and  could  not,  and  would  liot,  be  interposed,  and,  in  reliance 
upon  this,  the  complamants  omitted  to  sue  until  the  period  of 
limitation  had  expired.  On  the  question  whether,  in  this 
aspect  of  the  case,  any  just  ground  for  an  injunction  can  be 
found,  some  observations  will  be  made  in  the  further  discus- 
sion which  follows.  In  disposing  of  the  demurrer  to  certain 
replications  in  the  actions  at  law,  the  opinion  was  expressed, 
that  tiie  statute  which,  under  certain  circumstances,  makes  it 
the  duty  of  the  Secretary  of  the  Treasury  to  pay  the  judg- 
ments, if  any  should  be  recovered  against  the  def  aidant,  had 
not  barred  him  of  any  legal  defence  to  the  actions  brought 
against  him.  We  are  inclined  still  to  the  opinion,  that  nothing 
in  that  statute  was  intended  to  operate  to  place  the  defendant 
at  a  disadvantage  in  a  Court  of  equity,  and  enable  the  Gh)vem- 
ment  officers,  by  their  acts,  after  the  cause  of  action  had  ac- 
cmed  against  him,  to  deprive  him  of  his  defence  or  defences. 
In  that  view,  we  suggest,  that,  although  the  counsd  for  the 
complainants  repudiate  that  view  of  his  relation  to  the  suits, 
and  claim  that  the  actions  should  be  treated  as  actions  against 
the  United  Btates,  it  is  proper  to  consider  the  case  in  its  other 
aspect. 

3.  If,  then,  the  actions  at  law  are  to  be  dealt  with  as,  in 
law  and  in  fact,  as  well  as  in  form,  actions  against  the  defend- 
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ant,  then,  clearly,  the  defendant  is  not  to  be  prejudiced  by 
anything  whatever  said  or  done  by  the  Government  or  its  offi- 
cials, (without  his  concurrence,)  after  he  collected  the  money 
for  which  he  is  sued,  and,  especially,  after  he  ceased  to  be  col- 
lector, which  was  long  before  these  actions  were  brought 
against  him;  nor  can  anything  so  said  or  done  create  any 
equity  in  favor  of  the  complainants,  as  against  him.  In  this 
aspect  of  his  relation  to  the  actions  at  law,  he  may  defend  him- 
self and  his  property  by  any  lawful  means ;  and  can  a  Court 
of  equity  properly  restrain  him,  except  upon  the  ground  that 
he,  himself,  has  said  or  done  something  which  deprives  him  of 
his  defence  ?  Oertainly  not,  and,  if  not,  then  this  case  and 
the  prayer  of  the  complainants  for  an  injunction  stand  upon 
the  mere  conversation  alleged  to  have  been  had  with  him  in 
September,  1859,  in  which  he  expressed  his  concurrence  in  the 
opinion  and  statements  of  Mr.  Ogden,  the  auditor  of  the  New 
York  custom  house. 

It  is  proper  to  add,  in  support  of  the  view  that  the  actions 
at  law  in  question  are,  in  fact  as  well  as  in  form,  actions 
against  the  defendant,  that,  if  judgments  be  recovered  therein, 
they  become  liens  upon  his  real  estate,  and  although,  by  a  pro- 
vision in  the  12th  section  of  the  Act  of  Congress  of  March  3d, 
1863,  (12  U.  S.  Stat,  at  Zarge^  741,)  which  is  now  found  in 
section  989  of  the  Revised  Statutes,  it  may,  upon  certain  con- 
ditions, become  the  duty  of  the  Secretary  of  the  Treasury  to 
pay  the  judgments,  it  cannot  be  now  asserted,  in  advance  of 
the  trial,  that  such  duty,  will  become  absolute.  Suppose  that 
such  payment  should  not,  in  fact,  be  made,  can  it  be  said  that 
the  defendant  has  no  interest  in  the  question  of  recovery  or 
no  recovery  against  him;  and,  especially,  suppose  that  the 
Court  before  which  the  trial  may  be  had  should  not  deem  the 
case,  as  developed  on  the  trial,  one  in  which  a  certificate  of 
probable  cause  ought  to  be  granted,  how,  then,  is  the  defend- 
ant to  avoid  the  payment,  protect  his  property  from  an  execu- 
tion, or  relieve  his  estate  from  the  lien  of  the  judgment  ?  We 
are  not  advi^d  that  there  is  anything  in  the  Revised  Statutes 
of  the  United  States  which  makes  these  actions  any  less  actions 

VOL.  xn. — 27 


418  NORTHERN   DISTRICT  OF  NEW  YORK, 

Andrae  v.  Redfield. 

against  the  defendant ;  and  sectionB  3009  to  3014  do  not  seem 
to  ns  to  change  the  nature  of  these  actions,  or  deprive  the 
defendant  of  any  defence  which  he  wonld  otherwise  be  en- 
titled to  interpose. 

When  these  actions  were  brought  against  this  defendant, 
he  was  not  a  Government  officer.  He  is  not  sued  as  such 
officer,  in  any  such  sense  that  the  suit  proceeds  against  his 
successor  in  office.  He  must  abide  the  result,  and  must  pay 
the  judgments,  if  judgments  be  recovered  against  him,  un- 
less, iirst,  the  conditions  be  fulfilled  hereafter,  upon  which  he 
may  obtain  indemnity  from  the  Government,  and  unless,  also, 
it  shall  become  the  duty  of  the  Secretary  to  pay  the  judgments 
and  that  duty  shall  be  perfermed. 

We  are  informed,  that,  on  a  motion  for  an  injunction 
herein, pendente  lite,  the  plaintiffs  were  required,  as  a  condi- 
tion of  granting  the  motion,  to  stipulate  that,  whatever  facts 
might  be  developed  on  the  trial,  a  certificate  of  probable 
cause  might  be  granted,  to  the  end  that  no  execution  might 
issue  against  the  property  of  the  defendant.  If  this  could 
otherwise  affect  our  determination,  no  such  fact  is  before  us 
on  this  demurrer  to  the  bill  of  complaint.  But,  wo  ought 
not  to  pass  by  the  argument  founded  thereon,  without  ob- 
serving, that  the  plaintiffs  cannot  change  the  essential  nature 
of  their  actions  against  the  defendant,  by  any  such  stipulation 
made  by  themselves ;  and,  second,  which  we  conceive  to  be 
of  greater  and  more  obvious  importance,  that  it  would  be  a 
fraud  upon  the  Government  to  permit  parties,  by  stipulation, 
to  cast  upon  the  Government  officers  the  duty  to  pay  a  judg- 
ment recovered  against  an  individual.  Whether  a  certificate 
of  probable  cause  ought  or  ought  not  to  be  granted,  is  for  the 
detennination  of  the  judicial  tribunal,  upon  the  facts  devel- 
oped on  the  trial ;  and  the  interests  of  the  Government,  and 
.the  doty  of  the  Government  to  pay,  are  not  left  to  the  deter- 
mination or  choice  of  the  plaintiffs  in  the  actions.  If  it 
should  be  held,  that  the  question,  whether  the  Government 
shall  be  required  to  pay  the  judgments  may  be  decided  by 
the  plaintiffs  tlii^rein,  the  Government  would  be  exposed  to 
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abuses  and  to  collusion.  This  view  might  be  illustrated  by 
various  supposable  cases,  but  it  seems  too  obvious  to  re- 
quire it, 

Vietving  the  'actions  at  law  as  actions  against  the  defend- 
ant, further  suggestions  are  pertinent  to  the  question,  whether 
lie  can  be  prejudiced  or  affected  by  the  acts  of  the  Govern- 
ment or  its  officials.  The  defendant  had  retired  f5pom  the 
office  of  collector.  He  was  a  private  citizen.  He  is  sued  by 
the  complainants,  to  recover  money  which  they  allege  he, 
when  collector,  exacted  from  them  illegally.  Now,  it  may  be 
conceded  that  all  legitimate  sources  of  information  may  be  re- 
sorted to  by  the  Court,  to  assist  in  the  inquiry,  whether,  upon 
facts  which  may  be  proved,  the  collections  which  he  made 
were  or  were  not,  when  made,  illegal.  But  it  is,  we  think, 
equally  clear,  that  neither  the  Government  officers,  nor  any 
authority  of  the  Government,  can  create  a  liability,  either  at 
law  or  in  equity,  which  he  did  not  incur;  and  we  deny  that 
either  a  subordinate  in  the  New  York  custom  house,  or  even 
the  Secretary  of  the  Treasury  himself,  could  deprive  the  de- 
fendant of  his  right  to  defend  by  any  defence  valid  and  legal 
for  his  protection. 

3.  To  any  suggestion  that  the  actions  at  law  may  be  re- 
garded as  of  a  mixed  nature — in  some  possible  contingencies, 
against  the  defendant,  in  other  contingencies,  as  practically 
against  the  Government — ^it  must  suffice  to  say,  that  this 
avails  nothing  in  answer  to  the  suggestions '  already  made. 
In  so  far  as  the  actions  are  to  be  treated  as  against  the  defend- 
ant, he  is  entitled  to  complete  protection.  He  cannot  be 
prejudiced  by  the  acts,  representations,  or  opinions  of  Gov- 
ernment officials,  and,  unless,  by  something  said  or  done  by 
himself,  he  has  lost  his  legal  defences,  he  must  be  permitted 
to  urge  them,  and  have  judgment  thereon  in  his  favor,  if  the 
defences  be  valid ;  and  this  terminates  the  suits.  On  the 
other  hand,  in  so  far  as  these  actions  can  be  regarded  (if  at 
all)  as  actions  against  the  Government,  it  is  true,  as  suggested 
in  a  previous  point,  that  the  acts,  representations,  or  opinions 
of  this  defendant,  after  he  ceased  to  be  an  officer  of  the  Gov- 
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ernment,  cannot,  either  at  law  or  in  equity,  prejudice  the 
United  States. 

4.  In  any  aspect  of  the  case,  what  is  the  substance  of  the 
claim  of  the  plaintiffs'  to  a  decree,  and  on  'what  does  such 
claim  rest  ?  On  the  argument  of  the  demurrer  to  the  plaint- 
iffs' replications,  (whereon  an  opinion  was  delivered,  not  re- 
ported,) it  was  claimed  that  there  was  an  agreement  not  to 
plead  the  statute  of  limitations,  made  either  by  tlie  defendant, 
or  by  the  Government  oflBcers,  or  by  both.  Several  criticisms 
are  pertinent  to  any  such  suggestion.  The  auditor  of  the 
New  York  custom  house  had  no  authority  whatever  to  bind 
the  Government  by  any  such  agreement ;  and  he  did  not 
profess  to  do  so.  He  only  assumed  to  state  the  rules  and 
practice  of  the  Treasury  Department  of  the  United  States,  to 
give  an  opinion  upon  the  legal  effect  of. the  presentation  of 
the  complainants'  claims  to  the  auditor  or  refunding  clerk, 
and  to  express  the  belief  that  the  statute  of  limitations  would 
not,  after  that,  be  urged  as  a  defence  to  a  sui.t  or  suits.  This 
suflBciently,  we  think,  disposes  of  any  idea  of  contract  by  the 
Government  not  to  permit  the  statute  to  be  pleaded,  if  it 
were  conceded  that  any  such  contract  could  affect  the  de- 
fendant. 

As  to  any  idea  of  an  agreement  by  the  defendant,  in  the 
nature  of  a  contract  with  the  complainants — the  conversation 
with  the  defendant,  alleged  in  the  bill  of  complaint,  was  so 
obviously  the  mere  expression  of  an  opinion  as  to  what  the 
Department  of  the  Treasury  and  the  then  collector  would  do 
towards  the  adjustment  and  payment  of  the  claims,  and  a 
concurrence  in  the  opinions  of  the  auditor,  that  it  cannot  im- 
port any  undertaking  on  the  part  of  the  defendant  whatever. 
Besides,  viewed  as  a  contract,  it  had  in  it  no  element  of  mut- 
uality. There  was  no  consideration  therefor.  The  com- 
plainants did  not  agree  not  to  sue,  or  to  forbear  for  any  period^ 
short  or  long.  On  the  contrary,  they  had  the  power,  and  the 
unimpeded  right,  to  sue  immediately.  How,  then,  was  the 
running  of  the  statute  hindered?  They  did  sue  as  soon  as 
they  deemed  it  for  their  interest.    In  this  view,  and,  indeed, 
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in  every  possible  view  of  the  subject,  the  inquiry  is  pertinent 
— how  long  after  this  conversation,  upon  the  complainants' 
theory,  might  they  delay  ?  for  ten  years,  or  for  twenty,  and 
still  claim  that  the  statute  could  not  be  pleaded  as  a  de- 
fence ? 

Again,  the  Courts  of  the  United  States  recognize  and 
give  effect  to  the  statutes  of  limitation  of  the  States  in  which 
those  Courts  exercise  their  jurisdiction.  This  is  well  settled. 
(See  some  cases  collected  in  the  opinion  in  In  Be  ComwaU^  9 
Blatohf.  C,  C,  B.j  at  p.  127.)  The  cause  of  action  here  in 
question  arose  in  the  State  of  New  York.  The  defendant 
was  then,  and  when  these  suits  were  brought,  a  resident  of 
the  State  of  New  York.  This  Court  exercises  its  jurisdiction 
within  the  State  of  New  York,  and,  in  the  construction  of  the 
statutes  of  the  State,  and  in  declaring  their  effect,  has  respect 
to  the  decisions  of  the  State  Courts.  The  statute  of  limita- 
tions of  that  State,  from  the  protection  of  wbich  the  com- 
plainants desire  to  exclude  the  defendaut,  declares,  {Code  of 
Procedure,  §  110,)  that  "no  acknowledgment  or  promise 
shall  be  suflScient  evidence  of  a  *  *  *  continuing  con- 
tract, whereby  to  take  the  case  out  of  the  operation  of"  the 
statute,  "  unless  the  same  be  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby."  And  the  Court 
of  last  resort  in  that  State,  in  JShapley  y,  Ahhoit,{i3i  If,'  Fl, 
443.)  hold,  thaU  a  parol  agreement  not  to  plead  the  statute 
cannot  operate  as  an  acknowledgment  of  the  debt,  nor  as  a 
new  promise,  nor  as  a  waiver  of  the  statute, ;  and,  finally, 
that,  although  relied  upon  very  much,  as  it  is  alleged  the 
complainants  relied  upon  the  circumstances  stated  in  this  bill, 
it  does  not  operate  as  an  esPppel  in  pais,  to  preclude  the  de- 
fence. Shall  this  Court,  as  a  Court  of  equity,  say,  that  a 
parol  agreement  not  to  plead  the  statute  will  take  a  case  out 
of  the  operation  of  the  statute,  when  a  parol  promise  to  pay 
would  not?  Especially,  shall  they  say  so  of,  at  the  utmost, 
a  mere  declaration  of  opinion,  or  even  of  intention,  not  to 
plead  the  statute,  founded  on  no  consideration,  and  involving 
no  mutuality  of  agreement  ?    To  do  so  would  completely  de- 
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feat  the  design  of  the  statute  to  protect  parties  against  per- 
jury, by  requiring  that  no  promise  shall  have  such  effect,  if 
not  in  writing  and  signed,  <fec.  In  this  connection,  it  may 
be  proper  to  bear  in  mind,  that  no  actual  fraud  is  alleged  or 
claimed,  in  this  bill,  to  have  been  practised  upon  these  com- 
plainants. 

5.  This  brings  us  to  the  argument  forcibly  urged  upon  our 
attention,  which  was,  however,  considered  in  Shapley  v. 
Abbotty  above  referred  to — that  the  defendant  is  estopped  to 
insist  upon  the  statute  as  a  defence.  This  claim  requires,  as 
already  suggested,  that  it  be  first  determined  who  is,  for  the 
purposes  of  this  suit,  to  be  deemed  the  real  defendant  in  the 
actions  at  law.  If  it  be  the  Government,  as  the  complainants 
now  insist,  then  the  statements  and  representations  of  the  de- 
fendant, after  he  ceased  to  be  collector,  should  be  laid  out  of 
view.  What  facts  have  the  Government  stated  or  represented, 
so  as  to  create  an  estoppel  ?  Statutes,  rules  and  regulations  of 
the  Treasury  Department,  if  they  show  that  the  complainants 
once  had  a  legal  claim,  if  the  facts  be  as  stated  in  the  bill,  go 
no  further.  These  do  not  affect  the  validity  of  the  defence  of 
the  statute  of  limitations,  either  at  law  or  in  equity,  if  the 
complainants  do  not  prosecute  their  once  legal  claim  within 
the  time  limited.  Can  a  subordinate  officer  in  the  custom 
house  make  representations,  either  touching  the  past  or  the 
future,  which  can  estop  the  Government  in  a  case  like  the 
present?  He  is  not  appointed  or  authorized  for  any  such 
purpose  or  with  any  such  power.  What  he  said  or  did  was 
not  in  the  receipt  of  money  paid  to  him,  or  which  he  was  au- 
thorized to  receive,  or  in  respect  of  which  he  was  executing  a 
general  authority,  such  as  enables  agents,  sometimes,  to  bind 
their  principal  by  contemporaneous  acts  or  declarations.  The 
money  was  in  the  Treasury  of  the  United  States.  He  had  no 
power  or  authority  to  bind  the  Government,  by  prescribing 
the  terms  or  conditions  upon  which  it  should  be  refunded  to 
the  complainants. 

But,  what  is  it  alleged  that  he  represented  ?    Nothing  of 
substance,  except,  that,  by  the  rules  and  practice  of  the  De- 
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partment  of  the  Treasury,  the  presentation  of  the  claim  put 
an  end  to  the  running  of  the  statute  of  limitations,  and  such 
statute  could  not  and  would  not,  thereafter,  be  set  up  as  a  bar. 
If  that  statement  was  an  opinion,  that,  as  matter  of  law,  the 
presentation  of  the  claims  prevented  the  running  of  the  stat- 
ute, then,  of  course,  it  estopped  no  one.  As  a  statement  of  a 
fact,  it  had  no  eflfect  as  an  estoppel.  It  may,  for  the  purposes 
of  the  question,  be  deemed  the  statement  of  the  truth.  Sup- 
pose that  the  rules  and  practice  were  as  stated.  Oould  not  the 
Department  of  the  Treasury  change  them  at  pleasure  ?  The 
argument  would  make  such  a  practice,  once  begun,  forever 
binding  and  unchangeable,  for,  the  moment  au  attempt  was 
made  to  depart  from  it  by  setting  up  the  statute  of  limitations 
as  a  defence,  a  Court  of  equity  would  be  called  upon,  as  here, 
to  enjoin  the  defence.  All  else  that  was'  said  by  the  auditor 
was  prospective.  It  had  reference  to  the  future'conduct  of  a 
defence  to  a  suit  or  suits  which  might  thereafter  be  brought. 
If  full  authority  to  make  the  statement  on  behalf  of  the  Gov- 
ernment were  conceded,  it  was,  at  most,  promissory.  This  is 
not  of  the  nature  of  an  estoppel  in  pais.  In  truth,  it  was  but 
the  expression  of  opinion,  either  of  the  law,  or  of  what  the 
Treasury  Department  would  do  in  the  future.  Such  an  opin- 
ion is  no  estoppel.  But,  the  want  of  authority  in  this  official, 
already  adverted  to,  is  sufficiently  conclusive,  apart  from  these 
last  mentioned  distinctions. 

If,  on  the  other  hand,  we  again  treat  the  defendant  as,  for 
the  purposes  of  this  suit,  the  real  party  in  interest,  then  the 
considerations  arising  out  of  the  terras  of  the  New  York  stat- 
ute apply,  and  the  decision  of  the  New  York  Court  of  Appeals 
^is  pertinent ;  and,  besides  this,  his  conversation  is  subject  to 
like  observations  as  are  above  made  on  the  conversation  of  the 
auditor.  Fairly  interpreted,  all  that  the  defendant  is  alleged 
to  have  said  to  the  complainants'  attorney  had  reference  to.the 
future  conduct  of  the  Government  or  the  Secretary  of  the 
Treasury  in  the  matter,,  and  was  a  concurrence  in  the  views  of 
Mr.  Ogden,  accompanied  with  an  express  disavowal  or  protest 
that  he,  the  defendant,  had  any  control  in  the  adjustment  and 
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refunding  which  the  attorney  was  urging.  How,  in  the  face 
of  that  protest,  and  of  his  express  reference  to  the  judgment 
and  experience  of  Mr.  Ogden,  for  information  as  to  what  the 
Government  would  do,  could  the  complainants  rely  upon  any- 
thing said  by  him  as  binding  any  one  in  any  form }  It  is, 
however,  unnecessary  to  pursue  the  discussion  in  that  aspect, 
since  the  complainants,  on  the  argument  of  the  demurrer,  in- 
sist, that  we  should  regard  the  Oovemment,  and  not  the  nom- 
inal defendant,  as  the  real  party,  and,  if  so,  the  acts  or  declara- 
tions of  the  defendant,  after  he  ceased  to  be  an  officer  of  the 
Government,  cannot  estop  the  latter.  We  add,  however,  that 
we  are  unable  to  find  in  either  aspect  of  the  case  any  sufficient 
ground  for  declaring  that  either  are  estopped  to  make  any 
legal  defence  to  these  actions  at  law  which  may  be  available. 
There  are  many  other  views  bearing  upon  the  sufficiency  of 
this  bill,  which  have  been  adverted  to  on  the  argument,  in 
support  of  the  demurrer,  but  we  deem  it  unnecessary  to  pursue 
further  a  discussion  already  greatly  protracted. 

It  is  easy  to  group  all  the  circumstances  detailed  in  this 
bill  of  complaint,  and,  assuming  that  the  claims  of  the  com- 
plainants were  originally  just  and  legal,  say  that  the  complain- 
ants ought  not  to  be  vexed  and  hindered  by  such  a  defence ; 
that  the  Government  ought  to  have  refunded  their  money ; 
that  the  complainants  did  wait  in  reliance  upon  tiie  circum- 
stances detailed  in  the  bill;  that,  although  they  may  have 
been  unwise  in  so  long  delaying  to  sue,  they  did  not  suppose 
that  their  rights  would  be  prejudiced  thereby ;  that,  even  now, 
the  Government  ought  to  refund  the  money  ;•  and  that,  unless 
there  is  some  suspicion  of  unfairness  or  fraud,  some  loss  of  evi- 
dence bearing  npon  the  justice  of  their  claims,  or  the  amount^ 
thereof,  or  reason  to  believe  that  delay  in  bringing  suit  has 
wrought  some  prejudice  or  endangered  some  right,  or  there  is 
dauger  in  establi^ng  a  precedent,  or  some  reason  other  than 
appears  on  the  mere  face  of  this  biU,  then  the  interposition  of 
such  a  defence,  by  or  at  the  instance  of  the  Government,  en- 
abling it  to  retain  money  wrongfully  gotten  into  the  Treasury, 
and  against  importers  who  would  seem  to  have  been  long  and 
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patiently  doing  what  thej  coold,  Bhort  of  suing,  to  obtain 
their  rights,  is  ungracious,  and  invites  an  efiort  to  avoid  the 
effect  of  the  statute,  if  possible.  But  we  have  not  been  able 
to  find  grounds  upon  which,  on  principles  of  law  or  equity,  a 
Court  of  equity  can  interfere. 

It  is  suggested,  that,  as  an  injunction  pendente  lite  was 
granted  in  this  Court,  and  upon  this  bill,  we  ought  to  deem 
the  question  res  adjvdioaia^  or  ought,  at  least,  to  follow  such 
allowance  of  the  injunction  as  an  authority.  This  would  have 
saved  us  much  time  and  labor ;  it  would  have  been  a  throwing 
off  of  responsibility,  quite  grateful  to  us,  if  we  had  deemed  it 
consistent  with  the  proper  discharge  of  duty.  But,  the  grant- 
ing of  a  preliminary  injunction  has  for  its  precise  object  the 
retaining  of  all  things  in  their  then  condition  until  the  case  can 
be  deliberately  heard  or  examined  upon  the  issues  finally  made 
for  hearing  or  trial.  It  is  provisional  merely.  It  is  granted  as 
matter  of  discretion.  It  is  often  and  properly  granted  where 
the  question  is  important  and  doubtful.  When  the  case  comes 
to  be  finally  heard  on  the  merits,  and  judgment  is  to  be  pro- 
noxmced,  the  Court  are  boxmd  to  apply  to  it  the  rules  that 
govern  the  rights  of  the  parties ;  and  there  is  nothing  provis- 
ional in  such  judgment.  They  then  finally  settle  those  rights. 
Until  that  can  or  should  be  done,  a  temporary  injunction  is 
often  a  discreet  exercise  of  the  power  of  the  Court,  to  see 
that  nothing  is  diOTLQ  pendente  lite  which  will  impede  the  doing 
of  what  may  be  finally  adjudged  to  be  right,  in  the  matter  in 
controversy.  But  for  this  preliminary  injunction,  the  defend- 
ant might  have  pressed  the  actions  at  law  to  trial  and  judgment, 
before  this  case  could  be  heard  and  decided,  so  as  to  become 
the  subject  of  further  review,  if  the  parties  so  desired.  Decis- 
ions of  the  Court  granting  or  refusing  a  preliminary  injunction 
are  not  conclusive  either  upon  the  Court  or  the  parties,  and  are 
not  intended  to  be  so,  in  a  subsequent  disposition  of  the  cause 
by  a  decree.  We  are,  therefore,  not  wanting  in  due  respeet  to 
the  Court  or  the  judge  by  whom  the  preliminary  injunction 
was  granted.  On  the  conti'ary,  our  convictions  tend  to  the  be- 
lief, that,  if  sitting  with  us  on  the  hearing  of  this  demurrer. 
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his  conclusion  must  be  the  same  as  our  own  deliberate  judg- 
ment. 

l^e  demurrer  must  be  sustained,  and  the  usual  decree  dis- 
missing the  bill,  with  costs,  be  entered,  unless  the  complainants 
wish  to  amend.  In  that  case,  leave  should  be  given,  on  the 
usual  terms. 

Almon  W.  Oriswoldy  for  the  plaintiffs. 

Webster  i&  Craig^  for  the  defendant. 


The  Gilbert  and  Barker  Manutacturino  Company 

vs. 
Abraham  Bussing.    In  Equity. 

The  plaintiffs,  in  a  suit  in  this  Conrt  again&t  T.,  for  manafactaring  and  selling 
gas  machines,  in  infringement  of  a  patent,  obtained  a  decree  requiring  T.  to 
account  for  his  gains  and  profits  from  such  manufacture  and  sale,  and  for  aU 
damages  sustained  by  the  plaintiffs  from  such  infringement  by  T.  No  final 
decree  had  been  entered.  The  plaintiffs  then  brought  this  suit  against  B., 
for  infringing  the  patent  by  the  use  of  a  machine  purchased  by  him  from  T., 
and  applied  for  a  provisional  injunction  to  restrain  the  further  use  of  the  ma- 
chine :  Hdd^  that  B.  ought  to  be  allowed  to  give  security  for  the  payment  of 
,  any  decree  that  might  be  rendered  against  him,  and  that,  if  he  would  do  so, 
the  injunction  ought  not  to  be  granted. 

The  payment  of  an  amount  awarded  for  such  damages  by  a  final  decree  in  the 
suit  against  T.  would,  t/  «ee77»,  as  to  the  particular  machines  made  and  aold 
by  Tt,  vest  in  the  purchasers  a  right  to  the  further  ose  of  such  machines. 

But,  until  such  payment,  no  such  right  can  vest. 

• 

(Before  Woodbuft,  J.,  Southern  District  of  New  York,  January  20th,  1876.) 

• 

Woodruff,  J.  The  complainants  heretofore  filed  their  bill 
in  this  Court  against  Oakes  Tirrell,  in  which  they  charge  him 
with  infringing  their  patent,  by  the  manufacture  and  sale  of 
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gas  machines,  the  exclusive  right  to  the  manufacture  and  sale 
of  which  they  claim  under  their  patent.  The  decision  in  that 
case  (anfe,  p.  144,)  sustained  the  complainants'  patent,  and 
held  Oakes  Tirrell  an  infringer.  Thereupon,  an  interlocutory 
decree  was  entered,  requiring  the  said  Oakes  Tirrell  to  account 
to  the  complainants  for  all  gains  and  profits  made  by  him  by  the 
manufacture  and  sale  of  such  infringing  machines,  and  for  all 
damages  sustained  by  the  complainants  from  the  infringement 
of  their  patent  by  the  said  Tirrell.  That  interlocutory  decree 
is  in  full  legal  force,  and  may  be  t»rried  into  execution,  so 
that  the  complainants  may  have  a  final  decree  for  such  gains, 
profits  and  damages.  I  am  inclined  to  think,  that,  if  that 
final  decree  were  made,  and  the  amount  which  should  thereby 
be  awarded  to  the  complainants  should  be  paid,  it  would  be 
held  an  indirect  affirmance  of  all  sales  made  and  accounted 
for,  or  a  satisfaction  of  the  damages  resulting  from  su6h  sales, 
BO  that,  as  to  the  particular  machines  so  made  and  sold,  there 
would  result  to  the  purchaser  a  right  to  hold  and  take  the 
benefit  of  his  purchase.  Possibly,  the  question,  whether  de- 
manding and  receiving  from  Tirrell  the  mere  profits  of  the 
manufacture  and  sale,  would  include  the  profits  of  the  use  of 
the  machine,  might  arise ;  but,  in  general,  the  sale  of  a  ma- 
chine to  a  purchaser  for  use  carries  with  it  the  right  to  use 
it,  the  presumption  being,  that  whatever  license  fee  or  com- 
pensation for  the  use  is  due  to  the  vendor,  is  included  in  the 
price.  So,  when  a  patentee  claims  and  recovers,  not  only  the 
actual  gains  and^  profits  of  the  manufacture  and  sale,  but  all 
the  damages  which  he  has  sustained  therefrom,  it  is,  at  least, 
to  be  presumed,  that  such  recovery  embraces  all  the  profit 
which  the  patentee  would  have  received  had  he  made  and  sold 
the  machine  to  such  purchaser-  with  the  like  incidental  or  con- 
sequential right  to  use  it.  I  do  not,  however,  mean  to  affirm 
that  a  patentee  may  not  have  a  decree  against  him  who  manu- 
factures and  sells  an  infringing  machine,  and,  also,  a  decree 
against  the  purchaser  thereof,  enjoining  such  manufacture  and 
sale,  and,  also,  enjoining  the  future  use  of  the  infringing  ma- 
chine ;  but,  only,  that  the  patentee  cannot  take  compensation 
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for  the  infringement,  including  manufacture,  Bale,  and  use,  and 
thereafter  enjoin  that  use  for  which  he  has  taken  compensa- 
tion. The  patentee,  in  such  last  supposed  case,  would  stand 
very  much  in  the  condition  of  one  who  sues  in  trover  for  the 
value  of  his  property  wrongfully  converted,  and  recovers  and 
receives  such  value,  in  compensation  for  his  damages.  He 
thereby  so  far  affirms  the  conversion  that  his  title  to  the  prop- 
erty is  gone.  But,  to  effect  this,  something  more  than  the 
bringing  of  the  action,  and  more  than  a  verdict  assessing  dam- 
ages, is  necessary.    There  must  be  satisfaction. 

An  analogous  rule,  I  think,  applies  to  this  case.  The  com- 
plainants brought  their  suit,  and  have  established  their  title,  as 
against  Oakes  Tirrell,  to  full  compensation ;  but  they  have^iot 
received  such  compensation.  JVa7i  constat  they  ever  will. 
On  the  contrary,  the  proof,  on  this  motion,  is,  that  he  is  insolv- 
ent ;  and,  if  so,  a  final  decree  against  him  may  be  of  no  value. 
Such  interlocutory  decree  ought  not,  therefore,  to  be  regarded 
as  any  defence  to  the  purchaser  from  Tirrell.  Upon  the  case 
made  by  the  bill,  both  Tirrell  and  the  defendant  were  tort-fea- 
sors. Nothing  has  occurred,  by  reason  of  which  the  defend- 
ant is  enabled  to  say,  that  he  has  acquired  a  right  to  use  the 
infringing  machine.  Until  the  complainants  have  received 
some  compensation  or  satisfaction,  which  will  operate  to  vest 
such  right  in  the  defendant,  lie  stands  undefended — ^assuming, 
of  course,  the  validity  of  the  patent.  On  the  other  hand,  I 
think  the  complainants  can  be  fuUy  protected  without  an  un- 
qualified injunction  pendente,  lite.  The  defendant  is  not  en- 
gaged in  manufacturing  and  selling,  and  does  not,  therefore, 
interfere  with  the  business  of  the  complainants,  by  competition 
or  otherwise.  He  is  not  injuring  their  business,  or  impairing 
the  present  value  or  profits  which  they  derive  from  their  mo- 
nopoly. He  has  a  single  machine,  connected  with,  and  used 
for  lighting,  his  private  residence.  It  would  be  a  great  incon- 
.  venience  to  him,  and,  so  far  as  I  can  perceive,  of  no  legitimate 
*  advantage  to  the  complainants,  to  compel  him  to  discontinue 
that  use  while  this  suit  is  pending,  especially  as  the  decree 
which  the  complainants  may,  if  they  so  elect,  have  against 
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Tirrell,  may  be  fully  paid  and  satisfied,  in  such  wise  that  it 
might  operate  as  satisfaction  of  the  entire  wrong  in  which 
both  Tirrell  and  the  defendant  are  participators.  The  com- 
plainants may  be  secured  ample  indemnity,  and  so  the  order 
of  the  Court  will  work  no  hardship. 

I  do  not  mean  to  intimate,  that,  on  the  final  hearing,  the 
complainants  may  not  be  entitled  to  a  perpetual  injunction 
against  the  defendant.  The  complainants  cannot  be  compelled, 
against  their  will,  to  permit  the  defendant  to  use  their  inven- 
tion. All  that  I  mean  to  hold  now  is,  that  the  complainants 
can  be  fully  indemnified  for  that  use  pending  this  suit,  and 
I  am  of  opinion  that  such  indemnity  will  protect  them,  with- 
out subjecting  the  defendant  to  needless  inconvenience  and 
expense,  until  his  rights  can  be  considered  and  decided  on  a 
final  hearing. 

Neither  the  moving  papers,  nor  those  used  in  opposition 
to  the  motion,  give  much  information  as  to  the  amount  of  se- 
curity which  should  be  required ;  and,  if  the  complainants 
deem  the  amount  which  I  suggest  an  insuificient  protection,  I 
will  hear  the  parties  on  the  settlement  of  the  .order,  which 
will  be,  that  an  injunction  issue,  unless  the  defendant,  within 
twenty  days  after  service  of  the  order  on  his  solicitor,  files  a 
bond  to  the  complainants,  with  two  sufficient  sureties,  in  the 
sum  of  fifteen  hundred  dollars,  conditioned  for  the  payment 
of  whatever  decree  may  be  rendered  against  him  in  this 

suit. 

» 

Edwin  W,  Stoughtoriy  for  the  plain tiflEs. 
Edmund  Weimore^  for  the  defendant. 
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J^n  oTcrtaking  yessel  is  not  absolutely  prohibited  from  passing  thd  yessel  she  is 
oyertakiog,  but  she  must  see  to  it  that  she  seiects  a  time  and  place  in  which 
she  can  pass  safely,  if  the  other  does  nothing  to  thwart  her  endeavor. 

Two  steamers,  the  N.  and  the  0.,  were  on  parallel  courses  going  down  a  river, 
the  O.  being  nearer  the  shore  on  the  left  hand  of  both  of  them,  and  both 
were  to  torn  to  the  left  to  continue  their  proper  voyages,  the  destination  of 
each  being  known  to  the  other.  Before  turning,  the  O.  was  a  little  ahead. 
The  N.  was  the  faster  boat.  The  O.  reached  the  point  of  turning  before  the 
N.  reached  thie  line  of  the  beam  of  the  O.  The  N.  drew  in  on  the  course  of 
the  O.,  on  a  curve  crossing  the  b<>w  of  the  O.  A  collision  ensued,  in  which 
the  N.  was  damaged.  She  libelled  the  O. :  Hdd,  that  the  N.  was  solely  in 
fault 

Even  if  the  N.  had  been  slightly  ahead,  when  she  began  her  curve,  she  had  no 
right  to  turn  in  on  the  course  of  the  O.  until  she  could  cross  the  bow  of  the 
O.  without  collision,  if  the  0.  did  nothing  to  prevent  it 

In  passing  along  concentric  or  nearly  concentric  curves,  with  a  proximately 
common  purpose  or  destination,  one  vessel  has  no  ri^ht  to  cross  the  bow  of 
the  other  unnecessarily,  and  so  place  the  latter  in  danger. 

(Before  Woodrvf,  J.,  Southern  District  of  New  York,  January  80tb,1875.) 

WooDBUTT,  J.  The  testimony  herein  is  Tolnminoiis  and 
greatly  conflicting.  After  a  painstaking  examination  x>f  the 
whole,  I  am  of  opinion  that  the  conflict  results  mainly  from 
the  difference  in  the  position  of  the  different  witnesses,  and 
the  consequent  difference  in  the  view  presented  to  their  eyes, 
and  not  from  intentional  misrepresentation ;  and  I  think  that 
the  important  and  decisive  facts  are  established  without  great 
doubt  or  uncertainty. 

The  libellants'  steamboat,  the  Newport,  left  the  upper  side 
of  her  wharf  in  the  North  river,  at  about  4  o'clock  in  the 
afternoon  of  the  27th  of  November,  1867,  for  her  voyage  to 
Newport,  which  required  her  to  pass  around  the  lower  ex- 
tremity of  the  city,  and  pass  between  Governor's  Island  and 
the  Batteiy,  to  enter  and  go  up  the  East  river.  She  went  from 
her  wharf,  out  into  the  North  river,  a  considerable  distance, 
before  making  a  turn  down  on  her  course.    The  propeller 
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Oceanus,  lying  at  the  south  side  of  her  wharf  on  the  North 
river,  320  feet  lower  down  than  the  berth  of  the  Newport, 
left  her  wharf  almost  immediately  after  the  Newport  got  out 
of  her  slip,  and,  instead  of  going  out  into  the  river  to  the 
westward,  she  swung  at  once  around,  headed  down  the  river 
near  the  ends  of  the  docks,  and  proceeded  on  her  voyage  around 
the  lower  extremity  of  the  city,  to  enter  and  pass  up  the  East 
river.  Each  vessel  was,  therefore,  aiming  to  describe  a  curve 
around  the  Battery,  to  pass  up  the  East  river.  The  Newport, 
having  passed  out  into  the  North  river  much  further  than  the 
other,  had  the  largest  curve  to  describe,  and  the  greater  dis- 
tance to  go  before  entering  the  East  river.  She  was,  however, 
the  fastest  boat.  The  Oceanus  passed  down  as  near  to  the 
Battery  shore  as  it  was  prudent  to  pass,  avoiding,  and  barely 
avoiding,  other  vessels  lying  at  anchor  there ;  and,  when  she 
was  within  a  short  distance  of  the  Staten  Island  ferry,  she 
came  in  collision  with  the  Newport,  which  had  drawn  around 
near  to  the  course  of  the  Oceanus,  and,  at  the  moment  of  col- 
lision, had  her  bow  slightly  it  advance  of  the  latter,  so  that 
she  received  the  blow  in  her  wheelhouse  just  abaft  her  shaft. 
The  question,  which  of  the  two  was,  at  or  immediately  before 
the  collision,  the  leading  vessel  and  which  the  following  vessel, 
is  the  question  of  fact  chiefly  contested  on  the  trial ;  and  this 
is  deemed  important  in  view  of  the  rule,  that,  when  one  ves- 
sel is  overtaking  another,  it  is  the  right  and  duty  of  the  latter, 
in  general,  to  keep  her  course,  and  it  is,  in  general,  the  duty 
of  the  overtaking  vessel  to  avoid  a  collision.  She  is  not  ab- 
solutely prohibited  passing,  but  she  must  see  to  it  that  she 
selects  a  time  and  place  in  which  she  can  pass  safely,  if  the 
other  does  nothing  to  thwart  her  endeavor. 

It  is  obvious,  that,  as  these  vessels  straightened  on  their 
courses  down  the  North  river,  those  courses  were  parallel.  It 
is  equally  clear,  that,  in  the  wide  space  between  the  Battery 
and  Governor's  Island,  there  was  abundant  room  for  both,  and 
that  their  curves  around  the  Battery  could  have  been  preserved 
without  possibility  of  collision,  had  the  transverse  distance  be- 
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tween  them  been  maintained.  They  might  have  moved  on 
concentric  curves,  and  could  not  then  have  come  in  contact. 
The  Oceanufi  could  not,  with  safety,  have  gone  nearer  to  the 
shore ;  and  it  was,  therefore,  the  duty  of  the  Newport  to  keep 
off,  and  at  a  sufficient  distance,  upon  her  larger  curve  or  swing, 
tmless  it  is  proved  that,  in  coming  down  the  North  river,  and 
before  danger  of  collision  arose,  she  had  run  so  much  ahead  of 
the  Oceanus,  that  the  latter  was  in  the  relation  to  her  of  a 
vessel  overtaking  another.  In  my  judgment,  this  is  not 
established.  The  witnesses  in  behalf  of  the  claimants,  espe- 
cially those  on  board  of  the  Oceanus  and  on  the  Bristol,  show 
the  contrary.  The  officers  of  the  Newport  do  not  contradict 
them,  as  they  did  not  see  the  Oceanus  until  the  danger  of  col- 
lision was  imminent.  The  view  taken  by  witnesses  on  shore 
depends  upon  their  positions  relatively  to  the  vessels  and  their 
courses  when  they  observed  them.  Thus,  the  two  men  who 
stood  near  the  lower  end  of  the  Battery  by  the  flag-staff,  saw 
the  vessels  after  the  curve  around  the  Battery  by  the  Newport 
began,  and  the  vessels  came  in  sight  south  of  the  old  fort 
called  Castle  Garden.  Now,  it  is  obvious,  that,  as  the  Oceanus 
was  coming  down  near  the  shore  above  Castle  Garden,  and  the 
Newport  was  much  farther  out  in  the  river,  the  latter  might 
come  into  the  view  of  those  men  (looking  along  a  straight  line 
from  the  flag-staff  to  the  southerly  edge  or  side  of  Castle  Gar- 
den) before  they  could  see  the  Oceanus ;  and  their  most  natutal 
inference  would  be  that  the  Newport  was  ahead.  No  such 
inference  necessarily  results  from  that  observation,  for,  a  line 
across  the  beam  of  the  Oceanus  might  show  that  the  Newport 
was  at  that  moment  behind  the  latter,  and,  having  reference  to 
the  purpose  of  both  to  enter  the  East  river,  very  considerably 
behind  the  latter. 

Without  discussing  the  testimony  in  detail,  and  without 
attempting,  in  this  or  any  other  manner,  to  harmonize  all  the 
testimony,  I  think  it  clear,  that,  in  coming  down  the  North 
river,  the  Oceanus  was  a  little  ahead,  when  she  drew  near 
Castle  Garden,  notwithstanding  the  Newport  was  the  fastest 
boat.    The  shorter  distance  the  Oceanus  passed  enabled  her  to 
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reach  that  place  before  the  Newport,  on  her  longer  conrse, 
reached  the  line  of  her  beam.  The  Newport,  (instead  of  pre- 
serving her  lateral  or  transverse  distance  from  the  Oceanns, 
which,  having  the  wide  field  towards  Governor's  Island  before, 
her,  she  could  easily  have  done,)  drew  in  npon  the  course  of 
the  Oceanus,  in  a  curve  crossing  the  bow  of  the  latter.  This 
caused  the  collision.  This  she  had  no  right  to  do.  Even  if, 
when  she  began  her  curve,  she  was  slightly  ahead  of  the 
Oceanus,  making  her  shorter  curve,  she  had  no  right  to  turn 
in  upon  the  course  of  the  latter.  Such  a  movement  was  at  her 
peril.  It  could  not  be  justified  xmless  nor  until  the  Newport 
had  advanced  so  far  that  she  could  cross  that  bow  without  col- 
lision, if  the  Oceanus  did  nothing  to  prevent  it.  I  do  not  say 
that  the  Newport  was  bound  to  maintain  the  same  lateral  dis- 
tance from  the  course  of  the  Oceanus  at  which  she  found  her- 
self when  she  straightened  dqwn  the  North  river,  but  I  do  say, 
that,  upon  the  evidence,  there  was  abundant  room  to  have  kept 
at  a  perfectly  safe  lateral  distance,  and  she  should  have  done 
so.  The  excuse  that  her  master  and  pilots  did  not  see  the 
Oceanus  till  the  moment  of  the  collision,  if  it  does  not  aggra- 
vate, certainly  does  not  relieve  them  from  the  imputation  of 
fault  in  the  navigation.  Before  they  drew  in  so  close  to  the 
shore,  to  shorten  their  curve  around  into  the  East  river,  it  was 
their  duty  to  see  what  vessels  might  be  affected  by  it. 

It  is  a  mistake  to  say,  that  the  moment  the  bow  of  one  ves- 
sel is  ahead  of  the  bow  of  another,  the  burden  of  escaping 
collision  is  at  once  cast  upon  the  latter ;  and  it  is  especially 
true,  that,  in  passing  along  concentric  or  nearly  concentric 
curves,  with  a  proximately  common  purpose  or  destination,  one 
vessel  has  no  right  to  cross  the  bow  of  the  other  unnecessarily, 
and  so  place  the  latter  in  danger.  These  views  are  one  of  the 
grounds  of  the  opinion  of  the  Court  below,  (5  Benedicty  545,) 
and  I  place  my  conclusion  upon  them,  not,  however,  without 
expressing  my  concurrence  in  the  reasoning  there  employed. 

Let  the  libel  be  dismissed,  with  costs. 

William  O.  ChoaUy  for  the  libellants. 


Sobert  D.  Bmedicty  for  the  claimants. 
VOL.  xn.— 28 
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The  Unitkd  States  vs.  David  P.  Hasbis. 

On  the  trial  of  an  indictment  for  smuggling,  an  officer  of  the  Castoms,  haying 
given  evidence  for  the  defendant,  the  Court  refused  to  allow  the  counsel  for 
the  United  States  to  interrogate  him  as  to  violations  of  the  revenue  laws  com- 
mitted by  him,  but  in  no  way  connected  with  the  charge  under  consideration, 
for  the  purpose  of  discrediting  him  as  a  witness. 

(Before  Benxdict,  J.,  Southern  District  of  New  York,  January,  1875.) 

This  was  an  indictment  for  smugglings  tried  before 
Benedict,  J. 

An  officer'  of  the  Customs,  having  given  evidence  for  the 
defendant,  the  Court  refused  to  allow  the  counsel  for  the 
United  States  to  interrogate  him  as  to  violations  of  the  rev- 
enue laws  committed  by  him,  but  in  no  way  connected  with 
the  charge  under  consideration,  for  the  purpose  of  discredit- 
ing him  as  a  witness. 

Ambrose  H.  Purdy^  {Assistant  District  Attorney y)  for  the 
United  States. 

Samuel  G.  Courtney^  for  the  defendant.    • 
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SiLAB  B.  Dtttcheb,  Assignee  in  Bankbuptct  of  the  Central 

Bank  of  Brooklyn 

The  Marine  National  Bank  and  others.    In  Equity. 

The  assignee  in  bankruptcy  of  a  banking  corporation  created  by  the  laws  of  the 
State  of  New  York,  filed  a  bill  in  equity,  to  enforce,  against  the  defendants,  as 
stockholders  in  such  corporation,  a  provision  of  the  Constitution  of  that  State , 
which  declares  that  such  stockholders  shall  be  indiyldually  liable  for  the  debts 
of  the  corporation,  to  the  amount  of  the  stock  held  by  them  respectively.  On 
demurrer :  Held,  that  the  bill  could  not  be  sustained. 

Such  liability  is  not  a  part  of  the  assets  of  the  bankrupt  corporation,  and  no 
legal  or  equitable  title,  right,  or  interest  in  such  liability  passed  to  the  assignee 
in  bankruptcy  of  the  corporation. 

(Before  Woodkuft,  J.,  Eastern  District  of  New  York,  February  9th,  1875.) 

•Woodruff,  J.  The  bill  herein  is  filed  by  the  complain- 
ant, as  assignee  in  bankruptcy  of  the  Central  Bank  of  Brook- 
lyn, a  corporation  created  by  or  under  the  laws  of  the  State 
of  New  York.  The  defendants  are  alleged  to  be  stockholders 
in  that  corporation.  The  object  of  the  bill  is  to  enforce  that 
provision  of  the  Constitution  of  the  State  of  New  York  which 
declares  that  the  stockholders  of  such  a  corporation  shall  be 
individually  liable  for  the  debts  of  the  corporation,  to  the 
amount  of  the  stock  held  by  them  respectively.  The  defend- 
ants demur  to  the  bill. 

I  am  of  opinion  that  the  demurrer  is  well  taken.  The 
liability  thus  provided  for  is  p.urely  collateral  to  the  liability 
of  the  bankrupt  debtor.  It  is  a  liability  to,  and  created  a 
right  in  favor  of,  the  creditors  of  the  corporation,  and  is  not 
a  liability  to  the  corporation  itself,  nor,  in  any  legal  sense,  for 
the  benefit  of  the  corporation.  It  is  neither  property,  nor  a 
right  of  property,  nor  a  credit  of  the  bankrupt.    In  some 
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broad  Bense^  having  respect  to  the  rights  of  the  creditors,  it 
may  be  called  a  proviBion  for  the  payment  of  debts,  and,  in 
that  sense,  as  insisted  by  the  counsel  for  the  complainants, 
'^  iassets,"  but  not  assets  of  the  bankrupt.  The  assignee  in 
bankruptcy  has  no  legal  or  equitable  title,  right,  or  interest 
therein. 

It  is  not  like  a  charge  upon  land  devised  for  the  payment 
of  debts,  which  can  been  forced  by  the  executor,  for,  there,  he 
has,  in  virtue  of  his  title  to  the  personal  estate,  a  direct  interest 
in  enforcing  the  charge,  for  the  exoneration  of  such  personal 
estate  and  himself  from  liability  for  such  debt. 

It  is  not  like  unpaid  subscriptions  to  the  capital  stock,  as 
in  Sawyer  v.  Hoag^  (17  Wallace^  610,)  for,  the  liability  of  the 
stockholder  there  was  a  liability  to  the  corporation,  and 
passed,  as  such,  to  the  assignee  in  bankruptcy.  It  was  a  fund 
belonging  to  the  corporation,  for  all  purposes ;  and  any  act  of 
the  corporation  itself,  which  fraudulently  or  inequitably 
operated  to  deprive  the  creditors  thereof,  was  properly  held 
void.  In  that  respect,  acts  of  the  corporation  defeating  the 
just  rights  of  creditors  to  have  that  liability  enforced  for 
their  benefit,  were  of  the  same  nature  as  fraudulent  convey- 
ances of  any  other  property  of  the  bankrupt. 

Nor  will  the  case  of  Story  v.  Fwrmany  (25  New  Tork^ 
214,  231,)  furnish  any  support  to  this  bill.  The  question 
there  was,  whether,  in  regard  to  certain  corporations,  an  Act 
of  the  Legislature  of  the  State  of  New  York,  authorizing 
the  trustees,  in  case  of  a  dissolution  of  the  corporation,  to 
enforce  this  liability  of  the  stockholders,  was  constitutional. 
The  Court  deemed  it  competent  for  the  Legislature  to  pro- 
vide a  mode  of  enforcing  such  liability ;  and  that  the  question 
was  one  of  remedy  merely.  So  far  as  the  case  depended  upon 
that  specific  statute,  it  implies  that,  buf  for  that  statute,  ex- 
tending the  power  of  trustees  over  their  specific  subject,  no 
such  power  existed,  and  the  creditors  would  be  compelled  to 
file  a  bill,  or  institute  actions  in  their  own  behalf.  No  such 
express  authority  is  conferred  by  the  bankrupt  law  on  the  as- 
signee, or  upon  this  Court,  upon  his  application  by  bill  or 
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otherwise.  It  is  unnecessary  to  deny  the  correctness  of  the 
observations  of  the  Court,  in  the  case  last  named,  to  the  effect 
that  this  liability  constitutes  a  fund  in  equity  for  the  payment 
of  debts,  or  that  a  Court  of  equity,  on  bill  filed  by  a  crieditor 
or  creditors,  would,  in  virtue  of  its  general  power  and  juris- 
diction, be  competent  to  appoint  a  receiver,  and  clothe  him 
with  authority  to  enforce  this  liability  of  stockholders.  That 
is  not  the  question  here.  If  the  assignee  in  bankruptcy  has 
any  power  over  the  subject,  it  must  be  found  in  the  bankrupt 
law  itself,  and  that  must  be  consulted  to  determine  whetheri 
at  his  instance,  as  complainant,  this  Court  can  exercise  any 
jurisdiction  in  the  matter. 

In  a  suit  brought  in  the  District  of  Connecticut,  in 
Bristol  V.  Sanfard^  {ante^p.  341,)  a  similar  question  was  con- 
sidered and  decided  by  the  Circuit  Court.  The  Circuit  Court 
held,  upon  views  not  unlike  those  above  stated,  that  the  as- 
signee could  not  maintain  his  suit. 

The  demurrer  must  be  sustained,  and  the  bill  be  dis- 
missed. 

Tracy^  CaUm  db  Btodhead^  for  the  plaintiff. 

Waldo  HutchmSy  for  the  defendant. 
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Aaron  Fielp,  Assignee  in  Bankruptcy  of  Harris  Fiegel 

vs. 
Adolph  Basjsr  ant>  Harbis  Fiegel.    In  Equity. 

In  April,  1871,  B.  sold  to  F.  bis  stock  of  goods  in  his  store,  for  a  price  payable 
in  instalments  in  fifty  weeks,  by  a  bill  of  sale,  with  an  agreement  therein,  that, 
if  F.  should  make  default  in  paying  any  instalment,  B.  should  be  at  liberty  to 
treat  the  whole  amount  unpaid  as  due,  and  take  possession  of  the  goods  and 
sell  them  to  satisfy  the  debt.  At  the  same  time,  F.  gave  to  B.  a  mortgage  on 
the  goods,  containing  like  terms  as  in  the  bill  of  sale.  B.  omitted  to  file  the 
mortgage  in  conformity  with  the  statutes  of  New  York.  F.  went  into  posses- 
sion of  the  goods,  and,  in  November,  1871,  made  default  in  payment  of  an  in- 
stalment On  the  ISth  of  December,  1871,  B.  took  possession  of  the  goods, 
and  afterwards  sold  them,  and  applied  the  proceeds  on  the  said  debt  to  him. 
No  actual  fraud  in  the  transaction  was  alleged,  nor  was  it  claimed  that  F.  was 
insolyent  when  he  receiyed  the  bill  of  sale  and  gave  the  mortgage.  On  the 
20th  of  December,  1871,  a  petition  in  bankruptcy  was  filed  against  F.,  and  he 
was  afterwards  adjudged  a  bankrupt  His  assignee  filed  a  bill  against  B.  and 
F.,  to  haye  the  mortgage  adjudged  void,  as  against  him,  and  the  value  of  th« 
goods  taken  by  B.  accounted  for  by  him :  Held,  that,  as  the  goods  were  sold 
with  the  reservation,  in  the  bill  of  sale,  of  a  right  in  B.  to  resume  possesion  of 
them,  and  as  B.  did  take  possession  of  them  before  any  other  lien  on  them  was 
acquired,  and  before  the  petition  in  bankruptcy  was  filed,  the  transaction  was 
valid,  as  against  the  assignee. 

In  May,  1871,  B.  endorsed  a  note  for  F.,  and  it  was  discounted  by  a  bank,  on  a 
pledge,  also,  to  the  bank,  of  securities  belonging  to  B.,  and  the  proceeds  of  the 
discount  were  paid  to  F.  In  July,  1871,  a  like  transaction  was  had.  After- 
wards, and  on  the  28th  of  July,  1871,  F.  gave  to  B.  a  confession  of  judgment, 
in  the  amount  of  the  endorsements,  as  security,  on  which  a  judgment  was  en- 
tered the  next  day.  The  notes  were  renewed  twice,  and  F.  agreed  to  pay 
them  on  the  Ist  of  December,  1871,  and  thaty  if  he  did  not,  B.  might  pay 
them,  BO  as  to  release  the  securities.  F.  failed  to  pay  them,  and  then  B.  paid 
them,  and  caused  execution  on  the  judgment  to  be  issued  by  a  creditor  of  his 
to  whom  he  had  assigned  it  The  execution  was  levied  on  other  goods  than 
those  sold  by  B.  to  F.,  and,  on  or  about  the  20th  of  December,  1871,  such  goods 
were  sold  under  the  levy,  and  the  proceeds  were  credited  on  the  judgment  In 
the  bill  before  mentioned,  the  assignee  prayed  to  have  the  judgment  declared 
void,  as  against  him,  and  the  value  of  the  goods  sold  under  the  levy,  accounted 
for  by  B. :  Held,  that  the  time  to  be  taken  at  which  to  test  the  condition  of  F. 
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and  the  knowledge  of  B.,  was  the  time  when  the  oonfesaioii  of  judgment  was 
giveo)  and  not  the  time  when  the  execution  was  issued ;  and  that,  as  it  did  not 
appear  that  F.  was  not  solvent  at  that  time,  the  transaction  was  valid,  as 
against  the  assignee. 

(Before  Woonaurr,  J.,  Eastern  District  of  New  York,  February  9th,  1875.) 

Woodruff,  J.  On  the  Ist  of  April,  1871,  the  appellant, 
Adolph  Baker,  sold  to  the  other  defendant,  Harris  Fiegel,  a 
stock  of  dry  goods  in  the  store  theretofore  occupied  by  the 
said  Baker,  in  Grand  street,  Williamsbargh,  together  with 
store  fixtures,  cfec,  for  the  sum  or  price  of  $5,000,  payable. in 
instalments  of  $100  each  week,  until  paid,  with  certain 
interest  upon  a  portion  thereof,  and  with  an  agreement,  that, 
if  Fiegel  made  default  in  the  payment  of  the  instalments  as 
they  became  due,  the  vendor  should  be  at  liberty  to  treat  the 
whole  amount  then  unpaid  as  due,  and  to  enter  and  take  pos- 
session of  the  goods  and  sell  and  dispose  thereof  for  the 
satisfaction  of  the  amount  remaining  unpaid.  These  terms 
are  embodied  in  the  bill  of  sale ;  and,  had  there  been  no 
mortgage  given  by  Fiegel,  the  transaction  would  have  been 
in  the  nature  of  a  sale,  in  which  the  vendor,  in  order  to  pre- 
serve his  lien  for  the  price,  makes  a  conditional  delivery  of 
the  goods,  reserving  the  right  to  reclaim  the  goods  in  case 
the  price  is  not  paid  agreeably  to  the  terms  of  sale.  Such 
a  transaction  is  perfectly  valid  as  between  the  parties,  and 
involves  no  idea  of  preference,  within  the  meaning  of  the 
bankrupt  law.  The  vendor,  by  such  a  transaction,  gains  from 
the  bankrupt  no  more  than  by  the  same  transaction  he  gives. 
The  taking  of  a  security  for  money  then  presently  loaned  is 
not  taking  a  preference ;  no  more  is  a  sale  of  property,  and, 
at  the  same  time,  reserving  a  lien  for  the  price. 

This  arrangement  by  the  parties  was  carried  into  further 
execution  by  the  simultaneous  execution  of  a  mortgage  of 
the  goods  to  the  vendor,  corresponding,  in  its  provisions,  with 
the  terms  and  conditions  expressed  in  the  bill  of  sale.  There 
is  no  pretence  of  any  actual  fraud  in  these  transactions,  nor 
that,  at  that  time,  Fiegel  was  insolvent,  or  that  that  there  was 
any  suspicion,  or  ground  of  suspicion,  that  he  was  so.    Baker, 
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the  yendor,  omitted  to  file  the  mortgage  in  conformity  with 
the  statutes  of  New  York^  and,  as  Fiegel  took  possession  and 
remained  in  possession,  the  mortgagee  could  not  claim  under 
that  mortgage,  as  against  creditors  of  the  mortgagor  or  sub- 
sequent purchasers  or  mortgagees  in  good  faith.  Fiegel,  the 
purchaser,  made  payment  of  instalments  upon  the  purchase 
money  down  to  some  time  in  Noyember,  1871,  paying,  in  all, 
$3,200,  and  then  made  default.  On  the  13th  of  December, 
the  yendor,  in  accordance  with  the  terms  of  the  sale  and  with 
the  mortgage,  entered,  took  possession  of  and  removed  such 
of  the  goods  as  had  not  been  already  disposed  of  by  Fiegel, 
and  afterwards  sold  the  same  at  auction,  and  applied  the  pro- 
ceeds to  the  satisfaction  of  the  unpaid  portion  of  the  purchase 
price  and  interest.  No  question  has  been  raised,  in  this  case, 
of  the  regularity  and  validity  of  such  sale  and  application  of 
the  proceeds,  if,  as  against  this  complainant,  the  yendor  had  a 
right  to  take  possession  of  the  goods,  as  security  for  the  bal^ 
ance  due  |iim  as  the  price  of  the  goods.  This  statement 
exhibits  one  of  the  transactions  which  is  the  subject  of  con* 
test  herein. 

The  other  was  as  follows :  In  May,  1871,  Fiegel  requested 
the  assistance  of  Baker  in  procnring  a  discount  at  bank, 
(where  he  was  a  stranger,)  to  the  amount  of  $3,000.  Baker 
introduced  him  to  the  officers  of  the  bank,  endorsed  his  note 
for  $3,000,  at  three  months,  and  pledged  United  States  bonds 
as  further  security ;  and,  on  the  15th  of  July,  1871,  another 
discount  was  obtained  for  Fiegel,  to  the  amount  of  $2,000, 
upon  the  like  security ;  and,  on  the  28th  of  the  same  month, 
Fiegel  gaye  to  Baker  a  confession  of  judgment,  in  the  sum  of 
$5,000,  as  security,  to  indemnity  him  against  his  endorsements 
and  the  hypothecation  of  his  United  States  bonds,  and  judg- 
ment was  entered  upon  such  confession  on  the  following  day, 
July  29th,  1871.  There  is  no  eyidence  justifying  any  im- 
peachment of  the  good  faith  of  these  transactions — certainly, 
none  creating  any  doubt  of  the  good  faith  of  Baker ;  and  it  is 
dear,  that  Fiegel  receiyed  thereby  the  full  amount  of  the  dis- 
count of  the  notes  so  giyen.    These  notes  were  twice  renewed, 


FEBRUART,  1875.  441 


field  V.  Baker. 


bat,  at  the  time  of  the  last  renewal,  Baker  being  desirons  of 
obtaining  his  bonds,  it  was  agreed  that  Fiegel  would  retire 
the  renewal  notes  on  the  1st  of  December,  and,  if  not,  that 
Baker  might  pay  them,  although  thej  had  not  yet  matured. 
Fiegel  failed  to  pay  the  notes,  and,  soon  afterwards,  Baker 
paid  them,  and  thereupon  issued  execution  upon  the  judg-* 
ment  so  confessed  for  his  indemnity,  or  caused  it  to  be  issued 
by  a  creditor  of  his  own,  to  whom  he  had  assigned  It.  The 
execution  was  levied  upon  the  goods  of  Fiegel,  (not  included 
in  the  sale  by  Baker,)  and,  on  or  about  the  20th  of  Decem- 
ber, the  property  levied  upon  was  sold,  and  the  proceeds  of 
sale  credited  on  the  judgment.  These  proceeds  were  not  paid 
to  the  sheriff  by  the  purchasers,  but  appear  to  have  been  col- 
lected by  the  attorney  who  issued  the  execution,  and  to  have 
been  paid  over  to  the  creditor  of  Baker,  above  .referred  to,  on 
Baker's  account. 

On  the  20th  of  December,  1871,  a  creditor  of  Fiegel  filed 
his  petition  in  the  District  Court,  in  bankruptcy,  and  such 
proceedings  were  had  in  that  Court,  that  Fiegel  was  after- 
wards adjudged  bankrupt  and  the  complainant  was  appointed 
assignee.  He  filed  his  bill  in  the  District  Court,  praying  that 
the  hereinbefore  mentioned  mortgage  and  the  said  judgment 
be  declared  void,  as  against  him,  as  assignee,  and  that  Baker 
be  required  to  pay  the  value  of  the  property  taken  by  virtue 
of  the  same  respectively.  In  that  Court,  and,  as  I  think,  in 
conformity  with  views  that  have  until  recently  been  gener- 
ally entertained  upon  the  questions  involved,  the  complainant 
had  a  decree  for  such  value,  from  which  the  defendant.  Baker, 
has  appealed  to  this  Court. 

1.  As  to  the  judgment  confessed  by  the  debtor,  to  indem- 
nify the  appellant  against  his  endorsements  and  the  hypothe- 
cation of  his  United  States  bonds,  to  procure  discounts  for 
the  use  of  the  debtor.  As  already  suggested,  there  is  no 
sufficient  evidence  that  this  transaction  was  not  made  by  the 
appellant  in  perfect  good  faith,  as  an  act  of  kindness  to  Fiegel, 
without  any  reason  whatever  to  believe  that  the  latter  was 
insolvent.    On  the  contrary,  the  proofe  show  that  Baker  then 
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had  confidence  in  the  solvency  of  Fiegel,  and  was  jastified  in 
that  confidence.  More  than  this,  it  is  not  shown  that  at  that 
time  Fiegcl  was  not  in  ifact  solvent.  It  is  impossible,  I  think, 
to  say  that  either  party  contemplated  any  fraudulent  prefer- 
ence, or  any  insolvency  or  fraud  upon  the  bankrupt  law. 
•Nor  did  the  decision  below  proceed  upon  any  such  ground* 
Before  the  execution  was  issued,  there  was  reason  to  believe 
that  Fiegel  was  insolvent.  He  was,  no  doubt,  insolvent  ia 
fact ;  and,  under  the  circumstances  disclosed  by  the  evidence, 
Baker  had  knowledge  enough  to  make  him  apprehend  such 
insolvency,  if  not  believe  it.  The  decision  below  proceeded 
on  the  ground,  that  the  time  to  be  taken  at  whiqh  to  test  the 
condition  of  the  debtor  and  the  knowledge  of  the  creditor,  is 
the  time  when  the  execution  was  issued  which  gave  to  Baker 
a  lien  upon  the  property  seized  thereon ;  and  that  then  an 
advantage  gained  by  Baker,  with  reasonable  cause  to  believe 
his  debtor  was  insolvent,  was  illegal  and  void.  In  Clark  v. 
Isdin^  (7  Chicago  Legal  News^  185,)  the  Supreme  Court  of 
the  United  States  have,  at  this  present  term,  decided,  (revers- 
ing the  decision  of  the  Circuit  Court.)  that,  where  a  warrant 
of  attorney  is  executed,  authorizing  the  entry  of  a  judgment, 
the  validity  of  a  judgment  and  levy  made  in  pursuance  thereof 
is  to  be  tested\by  the  condition  of  things  existing  when'  the 
warrant  is  executed  and  delivered,  and,  if  such  warrant  is  not 
invalid  or  impeachable,  then  the  judgment  and  levy  are  valid, 
notwithstanding  the  debtor's  insolvency,  and  knowledge 
thereof  by  the  creditor,  before  such  execution  is  issued.  In- 
deed, that  case  goes  one  step  further  than  is  required  to  sus- 
tain the  execution  and  levy  in  this.  There,  the  judgment 
itself  was  not  entered  until  the  insolvency  of  the  debtor  was 
apparent,  and  it  was  quite  clear  that  such  judgment,  and  the 
levy  of  an  execution  on  the  debtor's  goods,  must  result  in 
giving  a  preference  to  the  judgment  creditors  over  the  other 
creditors  of  the  debtor.  I  think  conformity  to  that  decision 
requires  that  this  Court  sustain  the  validity  of  the  judgment, 
execution,  levy  and  sale  in  the  present  case. 

2.  As  to  the  mortgage,  I  find  no  sufficient  reason  to  doubt 
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the  correctness  of  the  decision  made  in  In  re  Zelandj  (10 
BUdohf,  C.  C.  -ff.,  503,)  that,  where  the  holder  of  a  chattel 
mortgage  under  the  laws  of  New  York  omits  to  file  his  mort- 
gage, or  to  take  possession,  and  an  assignee  in  bankruptcy  of 
the  mortgagor  conies  to  the  actual  possession  of  the  property, 
his  title  is  unaffected  by  such  outstanding  mortgage ;  and 
that,  as  to  him,  the  mortgage  has  no  validity.  This  case  is 
distinguished  from  that  in  two  particulars— ;^r«^,  the  property 
itself  was  sold  and  delivered  with  the  express  reservation 
of  the  right  to  resume  the  possession,  expressed  in  the  bill 
of  sale ;  second^  the  vendor  did,  in  fact,  take  possession  be- 
fore any  other  lien  thereon  was  acquired,  before  the  title  of 
the  assignee  in  bankruptcy,  and,  in  fact,  before  any  petition 
was  filed.  If  the  appellant  be  regarded  simply  as  mort- 
gagee, he  took  actual  possession  before  any  lien  upon  the 
property  was  acquired  by  any  third  person.  Denio,  J.,  ih 
Van  HeuBm  v.  Raddiffy  (17  N.  T.y  580,)  in  the  Court  of 
Appeals  of  New  York,  says,  in  reference  to  this  statute  : 
*'  When  a  conveyance  is  said  to  be  void  as  against  creditors, 
the  reference  is  to  such  parties  when  clothed  with  their  judg- 
ments and  executions,"  &c.  HaU  v.  Sweety  (40  If.  y.,  97,) 
and  DoU  v.  Harlow^  in  the  Supreme  Court  of  the  second  de- 
partment, (unreported,)  indicate  that,  in  such  case,  the  title  of 
the  mortgagee  is  regarded  by  the  State  Courts  as  valid.  How 
far  it  would  be  permitted  to  show  fraud  upon  creditors,  or 
the  procurement  of  credit  upon  faith  of  the  possession  and 
apparent  title,  and  hold  such  a  mortgage  void  upon  that 
ground,  as  to  creditors  who  became  such  in  reliance  on  the 
debtor's  unincumbered  title,  it  is  not  necessary  here  to  in- 
quire. 

Mv  conclusion  is  that  the  decree  should  be  reversed,  and 
the  bill  be  dismissed,  without  costs. 

•  * 

ITiomd^Jce  Saunders^  for  the  plaintiff.  • 

Traoyy  CaUin  <&  Brodhead^  for  the  defendant  Baker. 
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Jacob  L.  Sohittleb  and  others. 

A  patent  for  an  "  improYement  in  breeeh4oading  fire-anna  *  dabned  a  eombina- 
tion  of  three  elemento,  namely,  a  tapering  obamber  or  cartridge-seat,  a  aoit- 
ably  constrncted  and  operating  breech-pieoe  for  closing  and  opemng  tbe 
breecb,  and  a  derioe  for  extracting  or  starting  the  cartridge-case  from  the 
barrel,  that  is  operated  by  the  movement  of  the  breecb-piece,  made  in  opening 
the  breech,  *'  substantially  as  and  for  the  purposes  specified : "  Held,  that  the 
patent  did  not  coyer  every  mechanism  which  would  practically  perform  the 
office  of  starting  the  cartridge-case  from  a  tapering  chamber  by  the  moYe- 
ment  of  the  mechanism  employed  for  opening  and  closing  the  breech,  but  in- 
cluded devices  equivalent  to  those  described  in  the  patent,  and  which 
respectively  performed  the  same  offices,  by  a  mode  of  operation  substantially 
the  same,  and  in  substantially  the  same  way. 

In  an  action  at  law  for  the  infringement  of  the  patent,  certain  alleged  prior  in- 
ventions were  put  in  evidence  by  the  defendant,  to  affect  the  novelty  of  the 
invention  patented.  The  jury  were  instructed,  in  reference  thereto,  in 
accordance  with  the  foregoing  construction  of  the  patent^  and  found  a  verdict 
for  the  plaintiff.  On  a  motion  for  a  new*  trial,  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence:  Held,  that»  although  the  Court  might 
have  arrived  at  .a  different  conclusion,  the  verdict  would  not  be  set  aude 
unless  the  Court  could  see  that  the  jury  was  palpably  mistaken,  and  that  the 
weight  of  the  evidence  was  decidedly  against  their  verdict. 

(Before  Shifican,  J.,  Southern  District  of  New  York,  February  lYth,  18t6.) 

SbxpuaNj  J.  Upon  the  trial  of  this  case  to  the  jury,  for 
an  infringemeDt  of-  letters  patent,  a  verdict  was  rendered  for 
the  plaintiff.  The  defendants  thereupon  filed  a  motion  for  a 
new  trial,  upon  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence  and  against  the  charge  of  the  Court. 
The  letters  patent  of  the  plaintiff,  reissued  May  3d,  1870, 
were  for  an  "  improvement  in  breech-loading  fire-arms,"  and 
the  invention,  in  the  language  of  the  patent,  related  ^^  to  that 
class  of  breech-loading  fire-arms  designed  and  adapted  for 
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the  use  of  cartridgee  haying  metallic  cases,  and  consiBts  in 
tapering  the  bore  of  the  barrel,  constitating  the  cartridge- 
seat,  from  the  rear  end  forward,  and  combining  with  such 
tapering  cartridge-seat  suitable  mechanism  for  opening  and 
closing  the  breech,  and  a  suitable  device  for  starting  or  re- 
moving the  cartridge  case,  that  is  operated  bj  the  movement 
of  the  said  opening  and  closing  mechanism."  The  main  dif- 
ficulty which  the  patentee  desired  to  obviate  was  the  fact, 
that  the  removal  of  the  cartridge  shell,  after  firing,  from  a 
(^lindrical  cartridge  seat,  was  ''  rendered  difScult  by  reason 
of  the  shell  being  expanded  by  the  explosion,  and  made  to 
press  against  and  adhere  to  the  walls  of  the  chamber,  render- 
ing it  necessary  to  apply  to  the  shell  considerable  force  con- 
tinuously until  its  whole  length  is  removed  from  the  gun." 
The  patentee  describes,  in  his  specification  and  drawings,  one 
mode  of  constructing  a  fire-arm  embodying  his  alleged  inven- 
tion, but  does  not  confine  himself  ^^  to  the  particular  mechan- 
ism described  for  opening  and  closing  the  breech,  or  that  for 
starting  the  cartridge-case  from  its  seat  in  the  gun.  Any 
other  equivalent  mechanism  may  be  employed  for  the  pur- 
pose, the  only  essential  condition  being,  that  the  device  used 
to  start  the  cartridge-shell  from  its  seat  in  the  barrel  shall  be 
so  connected  with  the  mechanism  employed  for  closing  and 
opening  the  breech,  that  it  shall  be  operated  and  made  to 
start  out  the  cartridge-case  by  the  movement  of  such  mechan- 
ism made  in  opening  the  breech."  The  claim,  as  stated  in 
the  letters  patent,  was  for  ^'  a  tapering  chamber  or  cartridge- 
seat,  in  breech-loading  fire-arms,  when  combined  with  a  suita- 
bly constructed  and  operating  breech-piece  for  closing  and 
opening  the  breech,  and  a  device  for  extracting  or  starting 
the  cartridge-case  from  the  barrel,  that  is  operated  by  the 
movement  of  the  breech-piece,  made  in  opening  the  breech, 
substantially  as  and  for  the  purposes  specified." 

Upon  the  trial  of  the  case,  it  was  admitted,  that,  if  the 
plaintiff  was  the  first  in\^entor  of  the  improvements  specified 
in  the  patent,  and  his  patent  was  valid,  the  gun  which  had 
been  sold  by  the  defendant  since  the  date  of  the  reissue  con- 
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tained  Bubstantiallj  the  combiiiation  of  devices  which  was 
secured  by  such  patent.  The  controversy  turned  upon  the 
question,  whether  the  plaintiff  was  the  first  inventor  of  the. 
improvement  for  which  the  letters  patent  were  granted.  It 
will  be  observed,  that  the  patent  was  for  a  combination  of 
three  elements — a  tapering  chamber ;  a  suitable  breech-piece 
for  closing  and  opening  the  b/eech ;  and  a  device  for  extract- 
ing or  starting  the  cartridge-case,  operated  by  the  movement 
of  the  breech-piece,  made  in  opening  the  breech.  It  did  not 
cover  every  mechanism  which  will  practically  perform  the 
office  of  starting  the  cartridge-case  from  a  tapering  chamber 
by  the  movement  of  the  mechanism  employed  for  opening 
and  closing  the  breech,  but  it  included  devices  equivalent  to 
those  described  in  the  plaintiff's  patent,  and  which  respect- 
ively performed  the  same  offices,  by  a  mode  of  operation  sub- 
stantially the  same,  and  in  substantially  the  same  way. 

The  difficulty  which  General  Roberts  sought  to  obviate 
had  not  escaped  the  attention  of  previous  inventors,  who  had 
also  constructed  devices  to  overcome  the  same  defects  in 
breech-loading  fire-arms,  which  he  desired  to  avoid.  The  de- 
fendants offered  in  evidence  four  structures,  each  of  which 
contained  a  combination  of  tapering  chamber,  breech-piece, 
and  extractor  attached  to  the  breech-piece.  It  was  claimed, 
that  the  mechanism  of  each  combination  performed  the  office 
of  starting  or  removing  the  cartridge-case  from  the  chamber 
by  the  movement  of  the  breech-piece  in  opening  the  breech. 
Each^gun  which  was  exhibited  by  model  or  drawing  to  the 
jury,  had  a  taper  chamber,  a  breech-piece,  and  a  device  at- 
tached to  the  breech-piece,  which  was  designed  to  start  or 
remove  the  cartridge,  and  to  be  operated  by  the  movement  of 
the  •breech-piece  made  in  opening  the  breech.  The  questions 
before  the  jury  were,  whether  the  elements  of  the  combination 
in  either  of  these  structures,  each  of  which  antedated  the 
plaintiff's  invention,  operated  in  substantially  the  same  way 
with  the  mechanism  which  was  described  in  the  plaintiff's 
patent,  and  whether  some  one  or  all  of  the  previously  exist- 
ing combinations  did  not  accomplish  the  same  result  by  sub- 
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stantiallj  the  same  mode  of  operation,  and  in  substantially 
the  same  manner.    The  jury  were  instructed,  that,  if  they 
found  in  either  of  the  guns  to  which  their  attention  was 
called  by  the  defendants,  a  tapering  chamber,  a  suitably  con- 
structed breech-piece  for  opening  and  closing  such  chamber, 
and  a  device  for  extracting  or  starting  the  cartridge-case  from 
the  chamber,  operated  by  the  movement  of  the  breech-piece 
made  in  opening  the  breech,  and  that  the  respective  elements 
of  such  combination  operated  in  substantially  the  same  way, 
and  for  the  same  purpose,  as  the  said  elements  are  described 
to  operate  in  their  combination  in  the  plaintiff's  patent,  then 
the  plaintiff's  patent  was  invalid.    They  were  also  told,  that 
the  form  of  the  elements  was  not  material ;  and  that,  if  the 
office  of  each  was  substantially  the  same  as  the  office  of  the 
corresponding  elements  in  the  plaintiff's  guji,  and  operated 
in  substantially  the  same  way,  and  the  combination  of  the 
three  elements  produced  the  same  result,  in  substantially  the 
same  way,  then  the  plaintiff's  patent  was  invalid.    The  jury 
having  returned  a  verdict  for  the  plaintiff,  the  question  is 
now  made  by  the  defendants,  that  the  verdict  was  contrary 
to  the  weight  of  evidence  which  was  given  upon  the  trial. 

It  is  true,  that  the  same  weight  is  not  given  by  Courts  to 
the  verdict  of  a  jury  upon  the  validity  of  a  patent,  which  is 
justly  given  to  the  opinion  of  a  jury  upon  other  questions  of 
fact.  The  subject-matter  involved  often  requires  a  patient 
and  quiet  examination  of  different  structures,  and  an  iuvesti- 
gation  of  the  modes  of  operation  of  machinery,  for  which 
the  hurried  and  imperfect  scrutiny  which  the  jury  can  give 
during  the  trial  of  a  case  is  sometimes  inadequate.  The  re- 
sult often  depends  more  upon  the  examination  of  machines  or 
structures  than  upon  the  testimony  of  witnesses.  And  yet, 
notwithstanding  the  fact  that  less  weight  and  authority  is 
given  to  the  decision  of  a  jury  in  this  class  of  cases  than  in 
other  civil  causes,  it  is  equally  true,  that  the  verdict  of  a  jury 
is  not  to  be  set  aside  merely  because  the  Court  might  have 
arrived  at  a  different  conclusion.  Unless  the  Court  can  see 
that  the  jury  was  palpably  mistaken,  and  that  the  weight  of 
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evidence  is  decidedly  against  their  verdict,  it  should  not  be  set 
aside.  Otherwise,  the  Court  enters  upon  the  province  of  the 
jury,  and  passes  beyond  the  limits  of  its  own  duty.  At  the 
same  time,  ^^  when  it  is  manifest  that  juries  have  been  warped 
from  the  direct  line  of  their  duty,  by  mistake,  prejudice,  or 
even  by  an  honest  desire  to  reach  tlie  supposed  equity,  con- 
trary to  the  law  of  the  case,  it  will  be  the  duty  of  the  Court 
to  set  the  verdict  aside."  {Ounningham  v.  Maffoun^  18  JPiek. 
16.) 

In  reviewing  the  evidence  in  this  case,  I  have  come  to  the 
conclusion  that  I  should  not  seriously  differ  with  the  jury  in 
the  results  at  which  they  arrived  upon  three  of  the  structures 
respecting  which  evidence  was  introduced  by  the  defendants. 
In  respect  to  the  fourth  structure — the  gun  described  in 
the  Newton  patent — ^my  own  judgment  at  the  trial  leaned  to 
a  different  conclusion  from  the  one  indicated  in  their  verdict, 
but  I  cannot  say  that  their  verdict  is  against  the  decided 
weight  of  the  evidence.  The  main  question  upon  this  part  of 
the  case  was,  whether  or  not  the  structure  exhibited  in  the 
drawings  and  described  in  the  specifications  was  useless  and 
inoperative  without  the  exercise  of  invention  upon  the  part 
of  the  one  who  should  undertake  to  use  it — ^whether  it 
would  or  would  not  practically  operate  to  extract  the  cartridge 
from  the  chamber.  The  question  was  one  upon  which  triers 
might  fairly  differ,  and  the  evidence  was  conflicting.  Upon 
this  part  of  the  case  I  am  of  opinion  that  **  the  verdict  of  the 
jury  should  be  taken  as  conclusive."  {Oomng  v.  JStmiseyj  8 
BUtchf.  C.  a  JS.,  86,  87.) 

The  motion  for  a  new  trial  is  denied. 

Edward  If.  Dickerson^  for  fhe  plaintiff. 

ChaHea  F.  Blake  and  Benjamm  F.  ThwrsUm^  for  the  de- 
fendants. 
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The  United  States  vs.  Obarles  A.  Duvivier. 

• 

On  the  let  of  December,  1866,  a  warehonee  bond  was  giyen  to  the  United 
States,  for  the  payment  of  the  duties  then  existing,  or  to  be  thereafter  en- 
acted, on  certain  brandy.  The  condition  of  the  bond  was,  that  the  obligors 
should,  after  the  expiration  of  one.  jtear,  and  before  the  expiration  of  three 
years,  from  the  date  of  the  bond,  withdraw  the  brandy  and  pay  to  the  col- 
lector the  amount  of  the  penalty  of  the  bond,  or  the  true  amount,  when  as- 
eertained,  of  duties  imposed  by  law  on  the  brandy,  and  an  additional  sum 
equal  to  ten  per  centum  of  the  said  duties.  From  a  date  prior  to  December 
Ist,  1869,  until  January  1st,  1871,  the  duty  on  brandy  was  |8  per  proof 
gallon.  By  the  2lBt  section  of  the  Act  of  July  14th,  1870,  (16  U.  8.  Slat,  at 
Zarye,  268,  263,)  which  went,  into  effect  January  Ist,  1871,  the  duty  was  re- 
duced to  |2  per  proof  gallon.  The  26th  section  of  the  same  Act  proyided, 
that  all  imported  goods  which  might  be  in  bonded  warehouses  on  January  let, 
1871,  should  be  subject  to  no  other  duty,  upon  the  entry  thereof  for  con- 
sumption, than  if  the  same  were  imported  after  that  day.  After  January  lit, 
1871,  the  brandy  was  sold  at  auction  by  the  United  States  for  non-payment 
of  duties,  and  a  suit  was  brought  on  the  bond  to  recoyer  the  amount  of  duties 
due  beyond  the  proceeds  of  the  sale :  ffeid,  that  the  proper  rate  of  duty  on  the 
brandy  was  the  rate  imposed  by  law  at  the  expiration  of  three  years  from 
the  date  of  the  bond,  namely,  on  the  let  of  December,  1869,  which  was  |3 
per  proof  gallon,  and  an  additional  duty  equal  to  ten  per  centum  thereol 

Whether  the  26th  section  of  the  Act  of  July  14th,  1870,  applied  to  goods  which 
are,  by  statute,  regarded  as  abandoned  to  the  Goyernment,  for  haying  re- 
mained in  warehouse  three  years  without  the  payment  of  the  duties  and 
charges  thereon,  quere, 

(Before  Shipman,  /.,  Southern  District  of  New  York,  February  19th,  1875.) 

Shipman,  J.  This  action  was  upon  a  warehouse  bond, 
dated  December  Ist,  1866,  which  was  given  for  the  payment 
of  the  duties  then  existing,  or  to  be  thereafter  enacted,  upon 
a  large  quantity  of  brandy.  The  condition  of  the  bond  was, 
that,  '^  if  the  above  bounden  principals  shall,  after  the  expira- 
tion of  one  year,  and  before  the  expiration  of  three  years, 
from  the  date  aforesaid,  so  withdraw  th6  same  and  pay  to  the 
said  collector  the  sum  aforesaid,  or  the  true  amount,  when 
ascertained,  of  duties  imposed  by  such  law  thereon,  and  shall 
pay  an  additional  sum  qy  duty  equal  to  ten  per  centum  of  the 
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said  dnties,  then  the  bond  is  to  be  void."  The  goods  remained 
in  the  warehouse  nntil  they  were  sold  for  non-payment  of 
duties.  It  was  agreed,  npon  the  trial  of  the  case,  that,  if  the 
jury  returned  a  verdict  for  the  plaintiff,  they  shonld  find  the 
number  of  gallons  of  brandy  upon  which  duty  was  payable, 
and  that  the  Court  should  determine,  as  matter  of  law,  the 
amount  of  duty  which  was  properly  assessable.  The  jury 
found  for  the  plaintiffs,  and  that  there  was  due  upon  the  bond 
the  amount  of  duty  upon  223  gallons,  less  the  amount  which 
had  been  realized  from  the  auction  sale  of  said  liquors  for  non- 
payment of  duties.  The  sale  was  made  after  January  1st, 
1871.  Prior  to  that  date,  the  duty  was  $3  per  proof  gallon. 
By  the  21st  section  of  the  Act  of  July  14th,  1870,  (16  U.  S. 
Stat  at  LargCj  262,  263,)  which  went  into  effect  January  1st, 
1871,  the  duty  upon  brandy  was  reduced  to  $2  per  proof 
gallon.  The  26th  section  of  the  same  Act,  (/(?.,  269,)  pro- 
vided, that  all  imported  goods  which  might  be  in  bonded- 
warehouses  on  January  Ist,  1871,  should  be  subject  to  no 
other  duty,  upon  the  entry  thereof  for  consumption,  than  if 
the  same  were  imported  after  that  day. 

The  question  is,  whether,  the  goods  having  been  in  ware- 
house since  December  Ist,  1866,  when  the  Act  of  July  llth, 
1870,  went  into  effect,  and  having  been  sold  thereafter  for 
non-payment  of  duties,  the  proper  amount  which  was  due 
upon  the  bond  was  $2  per  gallon,  or  the  pre-existing  daty. 
•  The  defendant,  at  the  time  of  the  importation  of  the  brandy, 
desired  credit,  and  gave  security  which  was  satisfactory  to  the 
Government,  for  the  payment  of  the  daties  within  three 
years.  The  condition  of  the  bond  was,  that  if,  before  the 
expiration  of  three  years  from  its  date,  he  should  pay  the  true 
amount  of  duties  imposed  by  law,  and  an  additional  sum 
equal  to  ten  per  cent,  of  the  said  duties,  the  bond  was  to  be 
void.  The  duty  of  the  obligor  was  to  pay  before  the  expira- 
tion of  three  years  from  the  date  of  this  bond.  If  the  duties 
were  not  then  paid,  the  condition  of  the  bond  was  thereupon 
broken,  and  the  principal  was  in  default,  and,  with  his  sure- 
ties, was  thereupon  liable  upon  the  lK)nd  to  pay  to  the  Gov- 
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ernment  the  amount  of  unpaid  duties  which  were  then  due. 
The  amount  to  be  paid  was  the  amount  due  at  the  time  of 
default,  with  interest. 

Goods  which  remain  in  warehouse  beyond  three  years, 
without  payment  of  duties  and  charges  thereon,  are,  by  stat- 
ute, regarded  as  "  abandoned  to  the  Government."  I  am  not 
certain  that  the  26th  section  of  the  Act  of  July  lith,  1870^ 
was  applicable  to  goods  which,  -having  remained  in  warehouse^ 
more  than  three  years,  had  been,  in  contemplation  of  law, 
abandoned  to  the  Government.  But,  a  decision  of  that  ques- 
tion is  not  required  in  the  present  case.  It  is  not  material  to* 
ascertain  what  was  the  amount  of  duty  which  was  due  uponi 
the  goods  on  January  1st,  1871.  In  an  action  to  recover  the- 
amount  due  upon  this  bond,  it  is  material  to  ascertain  what 
was  the  amount  of  money  which,  by  the  bond,  the  obligor 
promised  to  pay.  That  amount  was  the  amount  of  duties* 
existing  at  the  date  of  the  bond,  or  to  be  thereafter  enacted^ 
prior  to  the  expiration  of  three  years,  with  the  addition  of 
ten  per  cent,  in  case  the  goods  were  not  withdrawn  until  after 
the  expiration  of  ome  year. 

Judgment  should  be  entered  upon  the  verdict  according 
to  these  principles. 

Oeorge  JBlisSy  {District  Attorney^)  and  Edmund  H,  Smithy, 
{Assistant  District  Attorney^  for  the  plaintiflEs. 

Stephen  O.  Clarice  and  Addison  Brown^  for  the  defendant* 


452  SOUTHERN  DISTRICT  OF  NEW  YORK. 


Hewitt  V,  The  New  York  and  Oswego  MidUnd  R.  R.  Co. 


Abbam  S.  Hewitt,  Trustee,  &c. 
The  New  York  and  Obweoo  Midland  Eailroad  Company 

AND  OTHtEB.      In  EqUIIY. 

John  G.  Stetenb  and  others*  Teustees,  &c. 

vs. 
The  Same,     In  Equity. 

The  cases  decided  by  the  Supreme  Court  of  the  XJoited  States  on  the  question 
as  to  when  a  State  Legislature,  haying  granted,  by  a  statute,  immunity  from 
taxation,  can  annul  such  grant,  by  repealing  the  statute,  examined  and 
applied.  ^ 

The  Legislature  of  New  York,  by  an  Act  passed  April  6th,  1866,  {Laws  of  1866, 
cfiap,  898,)  provided,  that  the  property  of  the  New  York  and  Oswego  Midland 
RaUroad  Company,  a  corporation  formed  under  the  general  railroad  law  of 
New  York,  should  be  exempt  from  taxation  until  a  certain  event  should  hap- 
pen, but  for  a  term  of  not  exceeding  ten  years.  On  the  29th  of  April,  1874, 
and,  as  was  alleged,  before  such  event  had  happened,  the  Legislature  passed 
an  Act  (Law9  of  18V4,  chap,  296)  subjecting  the  property  of  the  corporation 
to  taxation  for  the  future :    JSi/ldf 

(1.)  That  the  other  provinons  found  in  this  Act  of  1866  constituted  amendments 
of  the  charter  of  the  corporation ; 

(2.)  That  the  provisions  of  that  Act,  taken  together,  including  the  provision  for 
exemption,  from  taxation,  constituted  a  contract,  and  one  and  the  same  con- 
tract; 

(8.)  That  the  provision  for  exemption  from  taxation  could  not,  as  against  the 
corporation  and  its  stockholders,  be  abrogated  by  the  State,  without  impair- 
ing the  obligation  of  the  contract,  unless  the  right  so  to  do  was  reserved  by 
the  State,  as  a  part  of  the  same  contract; 

(4.)  That,  by  reservations  in  the  Constitution  and  statutes  of  the  State,  the  Leg- 
islature had  the  right  to  amend  the  charter  of  the  corporation,  by  repealing 
such  exemption  from  taxation. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  March  6th,  1876.) 
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Blatohfobd,  J.  The  New  York  and  Oswego  Midland 
Kailroad  Company,  having  been  incorporated  under  the  gen- 
eral railroad  law  of  the  State  of  New  York,  a  special  Act  of 
the  Legislature  of  that  State  was  passed  on  the  5th  of  April, 
1866,  {Zaios  of  1866,  chap.  398),  entitled,  "  An  act  to  facili- 
tate the  construction  of  the  New  York  and  Oswego  Midland 
Railroad,  and  to  authorize  towns  to  subscribe  to  the  capital 
stock  thereof,"  which  provides,  that  commissioners  may  "be 
appointipd  ^r  any  town  or  city  in  certain  specified  counties, 
who  may  borrow,  on  the  faith  or  credit  of  such  town  or  city, 
certain  sums  of  money,  on  interest,  and  execute  bonds  there- 
for, the  bonds  to  be  disposed  of,  and  the  money  to  be  raised 
by  any  loan  or  sale  of  the  bonds  to  be  invested  in  the  stock 
of  the  said  corporation,  and  to  be  applied  in  the  construction 
of  the  railroad,  and  in  its  buildings  and  appurtenances,  and 
for  no  other  purpose  whatever,  "the  public  necessity  and 
utility  whereof,"  says  the  3d  section  of  the  Act,  "is  hereby 
declared,  and  in  the  construction  thereof  the  said  towns  and 
cities  are  immediately  interested."  The  Act  further  provides, 
that  the  commissioners  may,  for  that  purpose,  in  the  corpo- 
rate name  of  the  town  or  city,  subscribe  for  and  purchase  the 
stock  of  the  corporation  to  the  amount  designated  in  the  Act; 
that,  by  virtue  of  said  subscription  and  parchase,  and  upon 
receiving  certificates  therefor,  the  town  or  city  shall  acquire 
"  all  the  rights  and  privileges  as  other  stockholders  "  of  the 
corporation ;  that  the  dividends  from  the  stock  so  subscribed 
for  or  purchased  by  the  town  or  city  shall  be  applied  to  pay 
the  interest  on  the 'bonds,  and  that  any  further  amdunt  neces- 
sary to  pay  the  principal  or  interest  accruing  on  the  bonds, 
shall  be  assessed  and  levied  and  collected  on  the  real  and  per- 
sonal estate  of  the  town  or  city  as  other  taxes,  and  be  applied 
to  pay  such  principal  or  interest ;  that  the  railroad  corpora- 
tion shall  have  power  to  receive  gifts  or  grants  of  land,  money 
or  other  property,  to  aid  in  the  construction  of  the  road,  and 
to  take  by  gift  or  grant,  from  any  person,  corporation  or 
town,  rights  of  way ;  that  the  proper  authority  of  any  town 
may  grant  to. the  corporation  the  right  to  use  or  run 'upon  the 
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ihQ  town ;  and  that  the 

jd  branch  railroads.     In 

^.jjionej j*or  the  issuing  of  any 

Abbam  S.  ^         ^-^^^  makes  it  a  condition  pre- 

,  Jjl  first  be  obtained,  in  writing, 

'.^rers  of  snch  town  or  city,  owning 

.  y^/,  president  or  otherwise,  including 

The  New  York  'f^/^^®)>  ^ore  than  one-half  of  the  taxa- 

r-/^5^»m  or  city,  assessed  and  ap^aring  upon 
'-y^jof  *^®  y®*^  eighteen  hundred  and  sixty- 
^V^'^  the  city  of  Osw^o,  two-thirds  of  the 
y^^^  roting  at  any  special  or  general  election 
/»♦  rt^voify  their  assent  thereto,  and  provision  is 
"'^^^isl  election  in  that  city.    The  provisions  thus 
jf^Aandi^  the  first  15  sections  of  the  Act.     The  16th 
Jl/^  jn  these  words :  "  And  it  is  hereby  further  pro- 
j^^^^bst  tb^  ^^  *^^  personal  property  of  said  corporation 
^M  ^empt  from  taxation  for  State,  county,  town  or  mu- 
j^pnrposes,  until  a  single  track  of  said  road  shall  be  com- 
/'^gnd  in  operation,  but  the  time  of  such  exemption  shall 
r  exceed  the  term  of  ten  years,  nor  shall  this  section  apply 
^^goy  road  now  wholly  or  partly  constructed  which  may  be 
^5olidated  with  this  road."     The  Act  then  goes  on  to  pro- 
^de,  ^^^^  ^^^  inhabitants  and  tax-payers  of  the  towns  and 
pities  which  shall  issue  the  bonds  shall  have  the  exclusive 
]-ight  to  take  and  purchase  the  same  for  thirty  days  after  they 
gre  ready  for  sale,  and  shall  have  the  preference  over  non- 
residents; and  that  the  corporation  may  merge  its  capital 
Btock,  franchises  and  property  with  those  of  the  Oswego  and 
Syracuse  Railroad  Company,  and  of  any  other  railroad  cor- 
poration organized  and  operated  under  the  laws  of  New  York, 
whenever  two  or  more  railroads  of  the  corporations  so  to  be 
consolidated  form  a  continuous  line  of  railroad  with  each  other 
between  the  two  termini  of  the  New  York  and  Oswego  Mid- 
land Railroad,  or  form  a  portion  of  a  continuous  line  between 
tsaid  termini.     The  Act  then  prescribes  the  method  in  which 
«uch  consolidation  may  be  made.    It  then  provides,  that  no 
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moneys  arising  from  the  bonds  issued  by  any  town 
ohall  be  expended  in  any  other  coanty  than  that  in 
^  .-i.  such  town  or  city  is  situated,  until  at  least  $10,000  per 

.le,  on  an  average,  shall  have  been  expended  on  the  grading 
and  construction  of  each  mile  of  the  road  lying  within  such 
x^ounty,  but  enacts  that  such  provision  shall  not  apply  to  any 
county  through  which  the  road  does  not  run.  The  Act  fur- 
ther provides,  that  the  corporation  may  acquire  the  title  to 
such  lands  and  real  estate  as  shall  be  needed  for  the  purposes 
of  its  incorporation,  under  the  provisions  of  chapter  140  of 
the  Laws  of  1850,  (which  is  the  general  railroad  law  under 
which  it  was  incorporated,)  and  the  Acts  amendatory  thereof 
and  supplementary  thereto,  whenever  $1,000  per  mile  of  its 
•capital  stock  shall  be,  in  good  faith,  subscribed  and  paid  in. 
Under  the  general  law  of  1850,  as  amended  by  chapter  53  of 
the  Laws  of  1853,  a  railroad  corporation  could  not  take  pro- 
ceedings to  acquire  the  title  to  lands  until  $10,000  for  every 
mile  of  its  road  had  been,  in  good  faith,  subscribed  to  its  cap- 
ital stock,  and  10  per^cent  thereof  had  been  paid  in.  There 
is  not,  in  the  Act  of  1866,  any  reservation  of  a  right  to  alter, 
amend  or  repeal  it. 

Article  8,  section  1,  of  the  Constitution  of  New  York,  of 
1846,  is  in  these  words :  ^^  Corporations  may  be  formed  under 
general  laws,  but  shall  tuot  be  created  by  special  Act,  except 
for  municipal  purposes,  and  in  cases  where,  in  the  judgment 
of  the  Legislature,  the  objects  of  the  corporation  cannot  be 
attained  under  general  laws.  All  general  laws  and  special 
Acts  passed  pursuant  to  this  section  may  be  altered  from  time 
to  time,  or  repealed."  The  1st  section  of  the  general  railroad 
Act,  of  1850,  {ehap.  140,)  provides,  that  the  corporations 
formed  under  it  ^' shall  possess  the  powers  and  privileges 
granted  to  corporations,  and  be  subject  to  the  provisions  con- 
tained, in  title  three  of  chapter  eighteen  of  the  first  part  of  the 
Kevised  Statutes,  except  the  provisions  contained  in  the  sev- 
enth section  of  the  said  title."  The  provision  of  section  8  in 
«aid  title  3  (1  B.  S.j  600)  is  as  follows :  "  The  charter  of  every 
corporation  that  shall  hereafter  be  granted  by  the  Legislature 
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shall  be  subject  to  alteration,  suspeneion  and  repeal,  in  the 
discretion  of  the  Legislature.''  The  48th  section  of  the  general 
railroad  Act,  of  1850,  provides,  that  ^^  the  Legislature  may,  at 
any  time,  annul  or  dissolve  any  incorporation  formed  under 
this  Act." 

On  the  29th  of  April,  1874^  an  Act  was  passed  by  the  Leg- 
islature of  New  York,  {Lav)8  of  1874,  chap.  296,)  entitled, 
"  An  Act  to  subject  the  real  and  personal  property  of  the  New 
York  and  Oswego  Midland  Bailroad  Company  to  taxation,  and 
to  appropriate  the  amount  of  the  county  taxes  thereon  to  cer- 
tain towns,  to  be  applied  towards  the  payment  of  the  interest 
or  principal  on  certain  town  bonds."  The  Ist  section  of  this 
Act  is  in  these  words :  ^^  All  laws  and  parts  of  laws,  in  so  far 
as  they  exempt  the  property,  real  or  personal,  of  the  New 
York  and  Oswego  Midland  Railroad  corporation  from  taxation,, 
are  hereby  repealed,  and  the  real  and  personal  property  of  the 
said  corporation  is  hereby  made  subject  to  State,  county,  town 
and  municipal  taxation."  The  2d  section  provides,  that  ^^  all 
moneys  to  be  collected  upon  the  real  and  personal  property  of 
the  said  corporation,  and  upon  said  real  property  now  or  here- 
after used  or  held,  or  which  may  hereafter  be  used  or  held,  by 
any  receiver  or  successor  of  said  corporation,  for  county  taxes, 
in  any  of  the  towns  or  municipalities  by  which  bonds  have 
been  issued  in  aid  of  the  construction  of  the  New  York  and 
Oswego  Midland  Railroad,  are  hereby  appropriated  to  said 
towns  and  municipalities  respectively,  and  shall  be  paid  over 
to  the  commissioners  of  such  towns  or  municipalities  appointed 
pursuant  to  "  the  said  Act  of  April  5th,  1866,  "  and  the  said 
moneys  shall  be  by  said  commissioners  expended  for,  and  ap- 
plied to,  the  payment  of  the  interest  on  said  bonds^  or  to  the 
principal  thereof,"  The  3d  section  provides  for  the  payment 
of  such  county  taxes,  when  collected  "  from  the  said  corpora- 
tion, or  the  real  and  personal  property  thereof,"  to  the  said 
commissioners.  It  must  be  inferred,  from  this  legislation, 
that  bonds  had  been  issued  by.towns,  and  that  the  Legislature 
deemed  it  proper  to  subject  to  future  taxation  the  property  of 
the  corporation  which  it  had  before  relieved  from  taxation^ 
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and  to  appropriate  the  future  county  taxes  on  such  property, 
in  each  town  which  had  issaed  such  bonds,  to  the  payment  of 
the  interest  and  principal  of  the  bonds  issued  by  such  town. 

Prior  to  the  passage  of  the  Act  of  1874,  and  on  the  18th 
of  November,  1873,  Abram  S.  Hewitt  and  John  G.  Stevens 
were  appointed,  by  an  order  made  by  this  Court,  in  these 
suits,  which  are  suits  to  foreclose  mortgages  on  the  property 
of  said  corporation,  receivers  of  such  property,  with  authority 
to  operate  the  railroad  of  said  corporation  and  railroads  held 
by  it  under  lease.  The  receivers  now  present  to  this  Court  a 
, petition,  setting  forth  that  said  corporation  has  been  assessed 
on  the  tax  rolls  of  the  city  of  Oswego,  in  this  State,  on  prop- 
erty which  belonged  to  said  corporation  before  such  receivers 
were  appointed ;  that  a  warrant  has  been  issued  to  the  col- 
lector of  the  city  of  Oswego,  to  collect  a  tax  of  $3,453  27 
thereon ;  that  such  tax  has  not  been  paid ;  that  such  collector 
has  levied  on  some  passenger  coaches  in  the  possession  of  the 
receivers,  worth  $16,000,  and  which  belonged  to  said  corpora- 
tion 1>efore  th^  receivers  were  appointed,  to  meet  the  tax,  and 
has  advertised  them  for  sale  f  and  that  such  property  was  levied 
upon  as  the  property  of  said  corporation,  and  was  placed  in  the 
hands  of  said  receivers  under  said  order  of  this  Court.  The 
petition  then  sets  forth  the  passage  and  contents  of  the  said 
Act  of  1866  and  of  the  said  Act  of  1867,  and  alleges,  that  the 
corporation  was  organized  to  construct,  maintain  and  operate  a 
railroad  from  Oswego  to  the  State  line  of  'Sew  Jersey,  and 
thence  to  a  point  on  the  Hudson  river  opposite  the  dty  of  Kew 
York ;  and  that  a  single  track  of  said  railroad  has  not  been  com- 
pleted as  provided  in  the  Act  of  1866.  The  petition  prays  for 
an  injunction  perpetually  restraining  the  said  collector  from 
levying  upon  or  selling  any  of  the  property  placed  in  the  hands 
of  the  receivers  by  this  Court,  and  for  a  temporary  injunction 
until  a  decision  upon  the  petition,  restraining  the  said  collector 
from  further  proceeding  under  such  levy.  Such  temporaiy 
injunction  was  granted. 

On  the  hearing  on  the  petition,  it  is  contended,  for  the  re- 
ceivers, that  the  Act  of  1874  is  unconstitutional  and  void,  as 
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being  an  Act  impairing  the  obligation  of  a  contract  made  by 
the  enactment  of  the  Act  of  1866,  and/ therefore,  repugnant  to 
section  10  of  article  1  of  the  Constitation  of  the  United  States, 
.which  provides,  that  no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts.  It  is  urged,  that  it  is  settled,  by  a 
aeries  of  decisions  made  by  the  Supreme  Conrt  of  the  United 
States,  that  a  State  can  waive  its  right  to  tax  property,  for  any 
length  of  time  it  may  designate ;  that  such  waiver,  when  con- 
tained in  any  Act  of  a  State  Legislature,  whether  an  Act  under 
which  a  corporation  comes  into  existence,  or  an  Act  of  a  differ- 
ent character,  is  a  contract  between  the  State  and  the  party  in. 
whose  favor  the  waiver  is  made ;  that  any  subsequent  legislar 
tion  repealing  or  annulling  such  waiver  contravenes  the  said 
provision  of  the  Constitution ;  that  benefit  to  the  public  is  a 
sufficient  consideration  to  support  such  a  contract ;  and  that  the 
existence  of  the  consideration,  having  been  determined  by  the 
Legislature,  will  not  be  inquired  into  by  a  Court.  It  is  further 
contended,  for  the*  receivers,  that,  as  ^e  Act  of  1866,  which 
grants  the  exemption  in  this  case,  does  not  re6ei;re  to  th6  Leg- 
islature any  right  to  amend  or  repeal  it,  and  as  the  provision  of 
flection  1  of  article  8  of  the  Constitution  of  I^eW  York  is  only 
to  the  effect  that  general  laws  and  special  Acts  passed  pursuant 
to  that  section,  to  form  or  create  corporations,  may  be  altered 
or  repealed,  and  as  section  8  of  title  3  of  the  Bevised  Statutes 
only  provides  that  the  charter  of  a  corporation  may  be  altered 
or  repealed,  and  as  the  Act  of  1866  is  not  a  charter,  or  an  Act 
creating  or  forming  the  corporation,  or  an  amendment  of  any 
ch&rter,  or  of  any  Act  creating  or  forming  the  corporation, 
therefore,  there  is  not,  in  the  Constitution  of  New  York,  or  in 
any  statute  in  force  when  the  Act  of  1866  was  passed,  or  in 
that  Act  itself,  any  reservation  of  any  right  to  repeal  or  annul 
the  contract  created  by  the  enactment  of  the  16th  section  of 
that  Act. 

For  the  tax  collector,  it  is  contended,  that  the  Legislature 
could  lawfully  repeal  the  16th  section  of  the  Act  of  1866.  It 
is  conceded,  by  his  counsel,  that,  if  the  exemption  contained 
in  that  section  had  formed  a  part  of  the  general  railroad  law 
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under  which  the  corporation  was  formed,  or  of  any  special 
Act  of  incorporation,  there  would  have  been  a  contract  be- 
tween the  State  and  the  corporation,  which  could  not  have 
been  repealed,  unless  the  right  of  repeal  had  been  reserved  in 
the  Constitution,  or  in  some  prior  statute,  or  in  the  general 
law  or  special  Act ;  but,  he  maintains,  that  the  exemption  in 
the  Act  of  1866  was  a  gratuitous,  executory  promise  on  the 
part  of  the  State,  contained  in  an  Act  which  imposed  no  obli- 
gation on  the  corporation,  and  did  not  vest  or  secure  any 
rights  of  property,  and  did  not  have  the  elements  of  a  con- 
tract ;  and  that,  if  the  Act  of  1866  was  a  part  of  the  charter 
of  the  corporation,  the  provisions  cited  from  the  Constitu- 
tion and  statutes  of  New  York  constituted  a  reservation  of 
the  right  to  amend  the  charter,  and,  therefore,  to  repeal'  the 
exemption. 

The  first  case,  involving  the  question  of  the  effect  of  an 
Act  of  a  State  Legislature  repealing  a  provision  in  a  prior  Act, 
as  impairing  the  obligation  of  a  contract,  that  was  decided  by 
tKe  Supreme  Court  of  the  United  States,  was  that  of  NeiD 
Jersey  v.  WiUov^  (7  Crcmch^  164,)  in  1812.  Prior  to  1758, 
the  Delaware  Indians  had  claims  to  certain  lands  in  New 
Jersey.  It  became  an  object  for  the  Government  of  New 
Jersey  to  extinguish  those  claims.  In  1758,  a  convention  was 
agreed  upon  between  the  Indians  and  that  Government, 
whereby  the  Government  was  to  purchase  a  tract  of  land  for 
the  residence  of  the  Indians,  in  consideration  of  their  releasing 
their  claisi  to  certain  specified  lands.  To  carry  this  convention 
into  effect,  an  Act  was  passed,  in  1758,  by  the  Legislature  of 
New  Jersey,  aluthorizing  the  purchase  of  lands  for  the  Indians, 
restraining  them  from  selling  or  leasing  the  same,  and  enact- 
ing, ^^  that  the  lands  to  be  purchased  for  the  Indians  aforesaid 
shall  not  hereafter  be  subject  to  any  tax."  In  virtue  of  this 
Act,  the  convention  was  carried  into  execution,  lands  were 
purchased  and  conveyed  to  trustees  for  the  use  of  the  Indians, 
and  they  released  their  claim  to  the  lands  specified  in  the  con- 
vention. In  1801,  the  Legislature  of  New  Jersey  passed  an 
Act  authorising  the  sale  of  the  lands  so  purchased.    T]asX  Act 
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made  no  reference  to  the  privilege  of  exemption  from  taxa- 
tion, conferred  by  the  Act  of  1758.  The  lands  were  sold.  In 
1804,  the  Legialature  of  Kew  Jersey  passed  an  Act  repealing 
the  exemption  provision  in  the  Act  of  1758.  The  lands 
were  then  assessed  for  taxes,  and  the  porchaaers  took  the 
gronnd  that  the  repealing  Act  impaired  the  obligation  of  a 
contract  and  was  void.  The  State  Courts  of  New  Jersey 
affirmed  the  validity  of  the  repealing  Act,  but  the  judgment 
was  reversed  by  the  Supreme  Court  of  the  United  States. 
That  Court  held,  that  the  provision  of  the  Constitution  ex- 
tended to  contracts  to  which  a  State  was  a  party,  as  well  as  to 
contracts  between  individuals.  Upon  the  question  whether,  in 
the  case  befpre  it,  a  contract  existed,  and  whether  such  con- 
tract was  violated  by  the  repealing  Act,  it  held,  that  every 
requisite  to  the  formation  of  a  contract  was  found  in  the  pro- 
ceedings of  1758  between  the  Government  of  New  Jersey 
and  the  Indians ;  that,  in  consideration  that  the  Indians  would 
extinguish  their  claims .  to  certain  specified  lands,  the  Govern- 
ment agreed  to  purchase  another  tract  of  land  for  them  and 
exempt  it  from  taxation ;  that,  in  consideration  of  this  arrange- 
ment, of  which  the  Act  exempting  such  land  from  taxation 
was  a  part,  the  Indians  ceded  their  claims  to  the  other  lands ; 
that  this  WM  a  contract ;  that  the  privilege  of  exemption  from 
taxation  was  annexed,  by  the  Act,  to  the  land,  and  not  to  the 
persons  of  the  Indians,  it  being  for  the  advantage  of  the 
Indians  that  it  should  be  annexed  to  the  land,  because,  in  the 
event  of  a  sale,  when  alone  the  question  would  be  material^ 
the  value  of  the  land  would  be  enhanced  by  the  privilege ; 
that  the  State  of  New  Jersey  had  not,  as  it  might  have  done^ 
insisted  on  a  surrehdef  of  such  privilege,  as  a  condition  of 
allowing  a  sale  of  the  land,  but  had  assented  to  such  sale,  with 
all  the  privileges  attached  to  the  land*,  and  the  purchasers  had 
succeeded,  with  the  assent  of  the  State,  to  all  the  rights  of  the 
Indians,  and  stood,  with  respect  to  the  land,  in  their  place, 
claiming  the  benefit  of  the  contract;  and' that  the  contract 
was  impaired  by  the  repealing  Act  annulling  the  privilege. 
Three  points  are  decided  by  tBe  case  of  Nefvo  Jersey  v.  TFifooTi 
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— (1)  that  a  State  may  contract  to  exempt  property  from 
future  taxation,  in  such  manner  as  to  make  such  contract  irrev- 
ocable without  the  consent  of  the  person  claiming  the  ex- 
emption ;  (2)  that,  to  make  such  contract  thus  irrevocable,  it 
must  have  the  elements  of  a  contract ;  (3)  that  one  of  such 
elements  is,  a  consideration  for  the  agreement  on  the  part  of 
the  State. 

The  decision  in  Dartmcmth  College  v.  Woodwa/rd,  (4 
Wheaton,  618,)  in  1819,  established  the  principle,  that  a 
charter  granted  by  the  British  Crown  to  the  trustees  of  a  col- 
lege, was  a  contract,  within  the  meaning  of  the  clause  of  the 
Constitution  which  declares  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts,  and  that  a  law  of  a 
State,  altering  the  charter,  without  the  consent  of  the  cor- 
poration, in  a  material  respect^  was  an  Act  impairing  the  obli- 
gation of  the  contract  and  void.  The  alteration  of  the  charter 
in  that  case  was,  the  transfer  of  the  governing  power  of  the 
corporation  from  trustees  appointe4  according  to  the  will  of 
the  founder,  expressed  in  the  charter,  to  the  Executive  of  the 
State.  The  Court  held,  that  the  charter  was  a  contract,  incor- 
porating the  trustees  of  the  college,  with  the  usual  corporate 
powers,  authorizing  them  to  fill  their  own  vacancies,  and  to 
administer  the  property  of  the  corporation ;  that  the  objects 
for  which  the  corporation  was  created  were  beneficial  to  the 
country ;  that  this  benefit  constituted  the  consideration  of  the 
grant ;  that  the  donors  of  money  to  the  college,  in  return  for 
giving  the  money,  stipulated  for  the  consideration  that  the 
moneys  should  be  perpetually  applied  to  the  object  set  forth, 
in  the  mode  prescribed  by  themselves ;  that  there  were  three 
parties  to  the  contract,  the  donors,  the  trustees,  and  the  Crown ; 
and  that  the  contract  was  one  for  the  security  and  disposition 
of  property,  and  was  made  on  a  valuable  consideration,  and 
was  one  on  the  faith  of  which  property  had  been  conveyed  to 
the  corporation. 

In  Provid^nde  Bank  v.  Billings,  (4  Peters,  514,)  in  1830, 
it  was  held,  that  where  a  charter  of  a  bank  gave  it  no  express 
exemption  from  taxation,  a  gtoeral  law  of  the  State,  taxing  it 


460  SOUTHERN  DISTRICT  OP  N"         yVBK, 


Hewitt  V,  The  New  York  and  <^  ,  ^/land  R.  R.  Co. 


cee 

ar 

f 


made  no  reference  to  the  p-  .  ;^  impair  the  obligation  of 
tion,  conferred  by  the  Act  ^  V;ir.  The  Court,  while  hold- 
1804,  the  Legislature  of  '  ''  •  i,'^ween  a  State  and  an  indi- 
the  exemption  provisi  ^Jfj^^  section  10  of  article  1  of  the 

were  then  aseessed  ^  ->j^een  two  individuals,  and  that  a 
ground  that  the  re^  -  ^  y-^  is  a  contract,  upheld  the  validity 
contract  and  wap       -  y^. 

aflBrmed  the  val'     ;  ^'^-^jiridge  v.  Warren  Bridge,  (11  Peters^ 

was  reversed  '     -yj^-'^heldj  that  a  State  law  may  be  retro- 

That  Court       ,'v*V{^  rested  rights,  and  yet  not  violate  the 

tended  to      ^^  y ^  United  States ;  that,  where  the  charter  of 

contracts '    J^'^t^^on  did  not  contain  any  express  contract 

the  case      ^'^^nld  not  authorize  another  bridge  to  be  built 

^^^  ^      '  ^^^^of  the  corporation,  such  contract  would  not  be 

^^^'         f^^'''^^hh»^  a  law  empowering  another  corporation  to 

'*''''        '!fp^ii  rti*ifl^*^^  *  ^®®  bridge,  so  near  to  the  first  as 

Lct^,  0  deprive  the  first  corporation  of  all  tolls,  was  not 

pftct^'ljing  the  obligation  of  any  contract. 

$!»^^'£rdqn  v.  Appeal  Tax  Court,  (3  Howa/rd,  133,)  in 

^^.  ^as  held,  that  where  the  Legislature  of  a  State,  by 

^   i  accepted  from   banking  corporations  a  bonus,  as  a 

^?^f  Jj-fttion  for  granting  the  corporate  franchise,  and  therein 

^\g^  the  faith  of  the  State  "  not  to  impose  any  further 

r  ^^  burden   upon  them,  during  the  continuance  of  their 

^\^f8  under  this  Act,"  a  tax  upon  the  stockholders  by 

^-gon  of  their  stock  was  a  violation  of  the  contract,  and  the 

X^  was  illegal. 

In  Stoite  BamJc  of  Ohio  v.  Knoop,  (16  Hovxvrd,  369,)  in 

j863,  it  was  held,  that  the  Legislature  of  a  State,  if  not  re- 

gtraii^ed  by  its  Constitution,  m^y  make  a  valid  and  binding 

contract  with  a  corporation,  in  its  charter,  that  no  more  than 

s  specified  amount  of  taxes  shall  be  levied  on  its  property 

during  a  term  of  years,  and  that  a  succeeding  Legislature  has 

not  power  to  pass  a  law  impairing  the  obligation  of  such 

contract.     In   th{(t  case,  the  Act  of  incorporation  provided 

that  a  specified  sum  of  money,  if  paid  by  the  corporation, 

should  be  in  liei)  of  all  taxes  t6  which  the  corporation  would 
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be   subject.    The  Court  say :   *^  Every   valaable 
4^  ^e  given  by  the  charter,  and  which  conduced  to  an 

^^cance  of  it,  aud  an  organization  under  it,  is  a  contract 
jiich  cannot  be  changed  by  the  Legislature,  where  the  power 
to  do  so  is  not  reserved  in  the  charter.  The  rate  of  discount, 
the  duration  of  the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions  essentially  connected  with  the  franchise, 
and  necessary  to  the  business  of  the  bank,  cannot,  without  its 
consent,  become  a  subject  for  legislative  action."  It  was 
held,  that  the  State  had,  in  the  Act  of  incorporation,  prof- 
ferred  certain  privileges,  which  had  been  accepted  by  the 
stockholders,  such  as  the  franchise,  the  rate  of  interest  to  be 
charged,  the  duration  of  the  charter,  the  liabilities  of  the 
corporation,  the  rate  of  taxation,,  and  other  privileges,  and 
that,  in  consideration  thereof,  funds  had  been  invested  in  the 
bank  ;  that  this  constituted  a  contract  between  the  State  and 
the  corporation — ^  contract  founded  on  considerations  of 
policy  required  by  the  general' interests  of  the  community; 
and  that  the  State  could  not  annul  such  contract.  It  was 
further  said  by  the  Court,  in  that  case,  that,  where  a  considera- 
tion appears  to  have  existed  for  the  agreement  on  the  part  of 
the  State,  the  Court  will  not  inquire  into  its  sufSciency,  but 
will  regard  the  agreement  as  a  contract,  which  a  subsequent 
Legislature  cannot  impair ;  that  a  State,  in  granting  privileges 
to  a  corporation,  with  a  view  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  it  is  the  exclusive  judge ;  that  a 
contract  for  a  specific  tax,  and  for  exemption  from  other  taxes, 
is  binding,  and  is  an  exercise  of  the  sovereignty  of  the  State; 
and  that,  if  such  contract  is  impaired  by  an  Act  of  the  State, 
such  Act  is  void.  The  conclusion  of  the  Court  waa,  that,  as 
regarded  the  rights  of  the  corporation  under  the  charter,  the 
acceptance  of  the  charter,  on  its  terms,  and  the  payment  of 
the  capital  stock,  under  an  agreement  to  pay  a  sum  specified 
in  the  charter,  in  lieu  of  all  taxes,  constituted  a  contract 
binding  on .  the  State  and  on  the  corporation,  and  that  a 
subsequent  statute,  assessing  a  higher  tax  on  the  corporation 
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in  common  with  other  banks,  did  not  impair  the  obligation  of 
any  contract  contained  in  its  charter.  The  Court,  while  hold- 
ing that  a  contract  entered  into  between  a  State  and  an  indi- 
vidual is  as  fully  protected  by  section  10  of  article  1  of  the 
Oonstitution  as  a  contract  between  two  individuals,  and  that  a 
charter  incoiporating  a  bank  is  a  contract,  upheld  the  validity 
of  the  law  taxing  the  bank. 

In  Charles  Biver  Bridge  v.  Warren  Bridge^  (11  Peters^ 
420,)  in  1837,  it  was  held,  that  a  State  law  may  be  retro- 
spective and  divest  vested  rights,  and  yet  not  violate  the 
Constitution  of  the  United  States ;  that,  where  the  charter  of 
a  bridge  corporation  did  not  contain  any  express  contract 
that  the  State  would  not  authorize  another  bridge  to  be  built 
to  the  injury  of  the  corporation,  such  contract  would  not  be 
implied  ;  and  that  a  law  empowering  another  corporation  to 
erect  and  maintain  a  free  bridge,  so  near  to  the  first  aa 
practically  to  deprive  the  first  corporation  of  all  tolls,  was  not 
a  law  impairing  the  obligation  of  any  contract. 

In  *  Gordon  v.  Appeal  Tax  Courts  (3  'Howa^rd^  133,)  in 
1844,  it  was  held,  that  where  the  Legislature  of  a  State,  by 
statute,  accepted  from  banking  corporations  a  bonus,  as  a 
consideration  for  granting  the  corporate  franchise,  and  therein 
pledged  the  faith  of  the  State  "  not  to  impose  any  farther 
tax  or  burden  upon  them,  during  the  continuance  of  their 
charters  under  this  Act,"  a  tax  upon  the  stockholders  by 
reason  of  their  stock  was  a  violation  of  the  contract,  and  the 
tax  was  illegal. 

In  State  Bamk  of  Ohio  v.  Knoop^  (16  Hovxvrdy  369,)  in 
1853,  it  was  held,  that  the  Legislature  of  a  State,  if  not  re- 
strained by  its  Constitution,  ip^y  make  a  valid  and  binding 
contract  with  a  corporation,  in  its  charter,  that  no  more  than 
a  specified  amount  of  taxes  shall  be  levied  on  its  property 
during  a  term  of  years,  and  that  a  succeeding  Legislature  has 
not  power  to  pass  a  law  impairing  the  obligation  of  such 
contract.  In  th{(t  case,  the  Act  of  incorporation  provided 
that  a  specified  sum  of  money,  if  paid  by  the  corporation, 
should  be  in  lieq  of  all  taxes  t6  which  the  corporation  would 
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otherwise  be  subject.  The  Coiyt  say :  *^  Every  valuable 
privilege  given  by  the  charter,  and  which  conduced  to  an 
acceptance  of  it^  and  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  Legislature,  where  the  power 
to  do  80  is  not  reserved  in  the  charter.  The  rate  of  discount, 
the  duration  of  the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions  essentially  connected  with  the  franchise, 
and  necessary  to  the  business  of  the  bank,  cannot,  without  its 
eonsent,  become  a  subject  for  legislative  action."  It  was 
held,  that  the  State  had,  in  the  Act  of  incorporation,  prof- 
ferred  certain  privileges,  which  had  been  accepted  by  the 
stockholders,  such  as  the  franchise,  the  rate  of  interest  to  be 
charged,  the  duration  of  the  charter,  the  liabilities  of  the 
corporation,  the  rate  of  taxation,,  and  other  privileges,  and 
that,  in  consideration  thereof,  funds  had  been  invested  in  the 
bank ;  that  this  constituted  a  contract  between  the  State  and 
the  corporation — a  contract  founded  on  considerations  of 
policy  required  by  the  general  interests  of  the  community; 
and  that  the  State  could  not  annul  such  contract.  It  was 
further  said  by  the  Court,  in  that  case,  that,  where  a  considera- 
tion appears  to  have  existed  for  the  agreement  on  the  part  of 
the  State,  the  Court  will  not  inquire  into  its  sufficiency,  but 
will  regard  the  agreement  as  a  contract,  which  a  subsequent 
Legislature  cannot  impair ;  that  a  State,  in  granting  privileges 
to  a  corporation,  with  a  view  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  it  is  the  exclusive  judge ;  that  a 
contract  for  a  specific  tax,  and  for  exemption  from  other  taxes, 
is  binding,  and  is  an  exercise  of  the  sovereignty  of  the  State ; 
and  that,  if  such  contract  is  impaired  by  an  Act  of  the  State, 
such  Act  is  void.  The  conclusion  of  the  Court  was,  that,  as 
regarded  the  rights  of  the  corporation  under  the  charter,  the 
acceptance  of  the  charter,  on  its  terms,  and  the  payment  of 
the  capital  stock,  under  an  agreement  to  pay  a  sum  specified 
in  the  charter,  in  lieu  of  all  taxes,  constituted  a  contract 
binding  on .  the  State  and  on  the  corporation,  and  that  a 
subsequent  statute,  assessing  a  higher  tax  on  the  corporation 


*62  SOUTHERN  DISTRICT  OF  NEW  YORK, 


Hewitt  V.  The  New  York  and  Oswego  Midkod  R.  R.  06. 


in  common  with  other  banks,  did  not  impair  the  obligation  of 
any  contract  contained  in  its  charter.  GHbe  Oonrt,  while  hold- 
ing that  a  contract  entered  into  between  a  State  and  an  indi- 
vidual is  as  fully  protected  by  section  10  of  article  1  of  the 
Cronstitution  as  a  contract  between  two  individualsy  and  that  a 
charter  incoiporating  a  bank  is  a  contract,  upheld  the  validity 
of  the  law  taxing  the  bank. 

In  Charles  Eiver  Bridge  v.  Warren  Bridge^  (11  Peters^ 
420,)  in  1837,  it  was  held,  that  a  State  law  may  be  retro- 
spective and  divest  vested  rights,  and  yet  not  violate  the 
Constitution  of  the  United  States ;  that,  where  the  charter  of 
a  bridge  corporation  did  not  contain  any  express  contract 
that  the  State  would  not  authorize  another  bridge  to  be  built 
to  the  injury  of  the  corporation,  such  contract  would  not  be 
implied  ;  and  that  a  law  empowering  another  corporation  to 
erect  and  maintain  a  free  bridge,  so  near  to  the  first  aa 
practically  to  deprive  the  first  corporation  of  all  tolls,  was  not 
a  law  impairing  the  obligation  of  any  contract. 

In '  Gordon  v.  Appeal  Tax  Courts  (3  Howa/rd^  133,)  in 
1844,  it  was  held,  that  where  the  Legislature  of  a  State,  by 
statute,  accepted  from  banking  corporations  a  bonus,  as  a 
consideration  for  granting  the  corporate  franchise,  and  therein 
pledged  the  faith  of  the  State  "  not  to  impose  any  further 
tax  or  burden  upon  them,  during  the  continuance  of  their 
.charters  under  this  Act,"  a  tax  upon  the  stockholders  by 
reason  of  their  stock  was  a  violation  of  the  contract,  and  the 
tax  was  illegal. 

In  Stojte  BamJc  of  Ohio  v.  Knoop^  (16  Howa/rd^  369,)  in 
1853,  it  was  held,  that  the  Legislature  of  a  State,  if  not  re* 
strained  by  its  Constitution,  ip^y  make  a  valid  and  binding 
contract  with  a  corporation,  in  its  charter,  that  no  more  than 
a  specified  amount  of  taxes  shall  be  levied  on  its  property 
during  a  term  of  years,  and  that  a  succeeding  Legislature  has 
not  power  to  pass  a  law  impairing  the  obligation  of  such 
contract.  In  th{(t  case,  the  Act  of  incorporation  provided 
that  a  specified  sum  of  money,  if  paid  by  the  corporation, 
should  be  in  lieq  of  all  taxes  td  which  the  corporation  would 
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Otherwise  be  subject.  The  Court  say :  ''  Every  valuable 
privilege  giveu  by  the  charter,  and  which  conduced  to  an 
acceptance  of  it^  and  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  Legislature,  where  the  power 
to  do  so  is  not  reserved  in  the  charter.  The  rate  of  discount, 
the  duration  of  the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions  essentially  connected  with  the  franchise, 
and  necessary  to  the  business  of  the  bank,  cannot,  without  its 
consent,  become  a  subject  for  legislative  action."  It  was 
held,  that  the  State  had,  in  the  Act  of  incorporation,  prof- 
ferred  certain  privileges,  which  had  been  accepted  by  the 
stockholders,  such  as  the  franchise,  the  rate  of  interest  to  be 
charged,  the  duration  of  the  charter,  the  liabilities  of  the 
corporation,  the  rate  of  taxation,,  and  other  privileges,  and 
that,  in  consideration  thereof,  funds  had  been  invested  in  the 
bank  ;  that  this  constituted  a  contract  between  the  State  and 
the  corporation — a  contract  founded  on  considerations  of 
policy  required  by  the  general* interests  of  the  community; 
and  that  the  State  could  not  annul  such  contract.  It  was 
further  said  by  the  Court,  in  that  case,  that,  where  a  considera- 
tion appears  to  have  existed  for  the  agreement  on  the  part  of 
the  State,  the  Court  will  not  inquire  into  its  sufficiency,  but 
will  regard  the  agreement  as  a  contract,  which  a  subsequent 
Legislature  cannot  impair ;  that  a  State,  in  granting  privileges 
to  a  corporation,  with  a  view  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  it  is  the  exclusive  judge ;  that  a 
contract  for  a  specific  tax,  and  for  exemption  from  other  taxes, 
is  binding,  and  is  an  exercise  of  the  sovereignty  of  the  State ; 
and  that,  if  such  contract  is  impaired  by  an  Act  of  the  State, 
such  Act  is  void.  The  conclusion  of  the  Court  was,  that,  as 
regarded  the  rights  of  the  corporation  under  the  charter,  the 
acceptance  of  the  charter,  on  its  terms,  and  the  payment  of 
the  capital  stock,  under  an  agreement  to  pay  a  sum  specified 
in  the  charter,  in  lieu  of  all  taxes,  constituted  a  contract 
binding  on .  the  State  and  on  the  corporation,  and  that  a 
subsequent  statute,  assessing  a  higher  tax  on  the  corporation 
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in  common  with  other  banks,  did  not  impair  the  obligation  of 
any  contract  contained  in  its  diarter.  The  Comt,  while  hold- 
ing that  a  contract  entered  into  between  a  State  and  an  indi- 
vidual is  as  fully  protected  by  section  10  of  article  1  of  the 
Constitution  as  a  contract  between  two  indiyiduals,  and  that  a 
charter  incoiporating  a  bank  is  a  contract,  upheld  the  validity 
of  the  law  taxing  the  bank. 

In  Charles  Eiver  Bridge  v.  Warren  Bridge^  (11  Peters^ 
420,)  in  1837,  it  was  held,  that  a  State  law  may  be  retro- 
spective and  divest  vested  rights,  and  yet  not  violate  the 
Constitution  of  the  United  States ;  that,  where  the  charter  of 
a  bridge  corporation  did  not  contain  any  express  contract 
that  the  State  would  not  authorize  another  bridge  to  be  bnilt 
to  the  injury  of  the  corporation,  such  contract  would  not  be 
implied ;  and  that  a  law  empowering  another  corporation  to 
erect  and  maintain  a  free  bridge,  so  near  to  the  first  aa 
practically  to  deprive  the  first  corporation  of  all  tolls,  was  not 
a  law  impairing  the  obligation  of  any  contract. 

In '  Gordon  v.  Appeal  Tax  Courts  (3  Howa/rd^  133,)  in 
1 844,  it  was  held,  that  where  the  Legislature  of  a  State,  by 
statute,  accepted  from  banking  corporations  a  bonus,  as  a 
consideration  for  granting  the  corporate  franchise,  and  therein 
pledged  the  faith  of  the  State  "  not  to  impose  any  fiirther 
tax  or  burden  upon  them,  during  the  continuance  of  their 
charters  under  this  Act,"  a  tax  upon  the  stockholders  by 
reason  of  their  stock  was  a  violation  of  the  contract,  and  the 
tax  was  illegal. 

In  Stojte  Bwnk  of  Ohio  v.  Knoop^  (16  Howa/rd^  369,)  in 
1853,  it  was  held,  that  the  Legislature  of  a  State,  if  not  re* 
strained  by  its  Constitution,  ip)ay  make  a  valid  and  binding 
contract  with  a  corporation,  in  its  charter,  that  no  more  than 
a  specified  amount  of  taxes  shall  be  levied  on  its  property 
during  a  term  of  years,  and  that  a  succeeding  Legislature  has 
not  power  to  pass  a  law  impairing  the  obligation  of  such 
contract.  In  th{(t  case,  the  Act  of  incorporation  provided 
that  a  specified  sum  of  money,  if  paid  by  the  corporation, 
should  be  in  lieq  of  all  taxes  t6  which  the  corporation  would 
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otherwise  be  subject.  The  Coiyt  say :  *'  Every  valuable 
privilege  given  by  the  charter,  and  which  conduced  to  an 
acceptance  of  it^  aud  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  Legislature,  where  the  power 
to  do  so  is  not  reserved  in  the  charter.  The  rate  of  discount, 
the  duration  of  the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions  essentially  connected  with  the  franchise, 
and  necessary  to  the  business  of  the  bank,  caunot,  without  its 
consent,  become  a  subject  for  legislative  action."  It  was 
held,  that  the  State  had,  in  the  Act  of  incorporation,  prof- 
ferred  certain  privileges,  which  had  been  accepted  by  the 
stockholders,  such  as  the  franchise,  the  rate  of  interest  to  be 
charged,  the  duration  of  the  charter,  the  liabilities  of  the 
corporation,  the  rate  of  taxation,,  and  other  privileges,  and 
that,  in  consideration  thereof,  funds  had  been  invested  in  the 
bank ;  that  this  constituted  a  contract  between  the  State  and 
the  corporation — a  contract  founded  on  considerations  of 
policy  required  by  the  general" interests  of  the  community; 
and  that  the  State  could  not  annul  such  contract.  It  was 
further  said  by  the  Court,  in  that  case,  that,  where  a  considera- 
tion appears  to  have  existed  for  the  agreement  on  the  part  of 
the  State,  the  Court  will  not  inquire  into  its  sufficiency,  but 
will  regard  the  jsgreement  as  a  contract^  which  a  subsequent 
Legislature  cannot  impair ;  that  a  State,  in  granting  privileges 
to  a  corporation,  with  a  view  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  it  is  the  exclusive  judge ;  that  a 
contract  for  a  specific  tax,  and  for  exemption  from  other  taxes, 
is  binding,  and  is  an  exercise  of  the  sovereignty  of  the  State ; 
and  that,  if  such  contract  is  impaired  by  an  Act  of  the  State, 
such  Act  is  void.  The  conclusion  of  the  Court  was,  that,  as 
regarded  the  rights  of  the  corporation  under  the  charter,  the 
acceptance  of  the  charter,  on  its  terms,  and  the  payment  of 
the  capital  stock,  under  an  agreement  to  pay  a  sum  specified 
in  the  charter,  in  lieu  of  all  taxes,  constituted  a  contract 
binding  on .  the  State  and  on  the  corporation,  and  that  a 
subsequent  statute,  assessing  a  higher  tax  on  the  corporation 
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in  common  with  other  banks,  did  not  impair  the  obligation  of 
any  contract  contained  in  its  charter.  The  Comt,  while  hold- 
ing that  a  contract  entered  into  between  a  State  and  an  indi- 
vidual is  as  fully  protected  by  section  10  of  article  1  of  the 
Oonstitution  as  a  contract  between  two  individuals,  and  that  a 
charter  incoiporating  a  bank  is  a  contract,  upheld  the  validity 
of  the  law  taxing  the  bank. 

In  Charles  Biver  Bridge  v.  Warren  Bridge^  (11  Peters^ 
420,)  in  1837,  it  was  held,  that  a  State  law  may  be  retro- 
spective and  divest  vested  rights,  and  yet  not  violate  the 
Constitution  of  the  United  States ;  that,  where  the  charter  of 
a  bridge  corporation  did  not  contain  any  express  contract 
that  the  State  would  not  authorize  another  bridge  to  be  built 
to  the  injury  of  the  corporation,  such  contract  would  not  be 
implied  ;  and  that  a  law  empowering  another  corporation  to 
erect  and  maintain  a  free  bridge,  so  near  to  the  first  as 
practically  to  deprive  the  first  corporation  of  all  tolls,  was  not 
a  law  impairing  the  obligation  of  any  contract. 

In  *  Gordon  v.  Appeal  Tax  Courts  (3  Howa/rd^  133,)  in 
1844,  it  was  held,  that  where  the  Legislature  of  a  State,  by 
statute,  accepted  from  banking  corporations  a  bonus,  as  a 
consideration  for  granting  the  corporate  franchise,  and  therein 
pledged  the  faith  of  the  State  "  not  to  impose  any  fiirther 
tax  or  burden  upon  them,  during  the  continuance  of  their 
.charters  under  this  Act,"  a  tax  upon  the  stockholders  by 
reason  of  their  stock  was  a  violation  of  the  contract,  and  the 
tax  was  illegal. 

In  State  Bank  of  Ohio  v.  Knoop^  (16  Hcwa/rd^  369,)  in 
1853,  it  was  held,  that  the  Legislature  of  a  State,  if  not  re- 
strained by  its  Constitution,  m^y  make  a  valid  and  binding 
contract  with  a  corporation,  in  its  charter,  that  no  more  than 
a  specified  amount  of  taxes  shall  be  levied  on  its  property 
during  a  term  of  years,  and  that  a  succeeding  Legislature  has 
not  power  to  pass  a  law  impairing  the  obligation  of  such 
contract.  In  th{(t  case,  the  Act  of  incorporation  provided 
that  a  specified  sum  of  money,  if  paid  by  the  corporation, 
should  be  in  lieq  of  all  taxes  td  which  the  corporation  would 
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Otherwise  be  subject.  The  Court  say :  '*  Every  valuable 
privilege  given  by  the  charter,  and  which  conduced  to  an 
acceptance  of  it^  and  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  Legislature,  where  the  power 
to  do  so  is  not  reserved  in  the  charter.  The  rate  of  discount, 
the  duration  of  the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions  essentially  connected  with  the  franchise, 
and  necessary  to  the  business  of  the  bank,  caunot,  without  its 
consent,  become  a  subject  for  legislative  action."  It  was 
held,  that  the  State  had,  in  the  Act  of  incorporation,  prof- 
ferred  certain  privileges,  which  had  been  accepted  by  the 
stockholders,  such  as  the  franchise,  the  rate  of  interest  to  be 
charged,  the  duration  of  the  charter,  the  liabilities  of  the 
corporation,  the  rate  of  taxation,,  and  other  privileges,  and 
that,  in  consideration  thereof,  funds  had  been  invested  in  the 
bank ;  that  this  constituted  a  contract  between  the  State  and 
the  corporation — a  contract  founded  on  considerations  of 
policy  required  by  the  general* interests  of  the  community; 
and  that  the  State  could  not  annul  such  contract.  It  was 
further  said  by  the  Court,  in  that  case,  that,  where  a  considera- 
tion appears  to  have  existed  for  the  agreement  on  the  part  of 
the  State,  the  Court  will  not  inquire  into  its  sufficiency,  but 
will  regard  the  agreement  as  a  contract,  which  a  subsequent 
Legislature  cannot  impair ;  that  a  State,  in  granting  privileges 
to  a  corporation,  with  a  view  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  it  is  the  exclusive  judge ;  that  a 
contract  for  a  specific  tax,  and  for  exemption  from  other  taxes, 
is  binding,  and  is  an  exercise  of  the  sovereignty  of  the  State ; 
and  that,  if  such  contract  is  impaired  by  an  Act  of  the  State, 
such  Act  is  void.  The  conclusion  of  the  Court  was,  that,  as 
regarded  the  rights  of  the  corporation  under  the  charter,  the 
acceptance  of  the  charter,  on  its  terms,  and  the  payment  of 
the  capital  stock,  under  an  agreement  to  pay  a  sum  specified 
in  the  charter,  in  lieu  of  all  taxes,  constituted  a  contract 
binding  on .  the  State  and  on  the  corporation,  and  that  a 
subsequent  statute,  assessing  a  higher  tax  on  the  corporation 
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in  common  with  other  banks,  did  not  impair  the  obligation  of 
any  contract  contained  in  its  diarter.  The  Conrt,  while  hold- 
ing that  a  contract  entered  into  between  a  State  and  an  indi- 
vidual is  as  fully  protected  by  section  10  of  article  1  of  the 
Oonstitution  as  a  contract  between  two  indrnduals,  and  that  a 
charter  incoiporating  a  bank  is  a  contract,  upheld  the  validity 
of  the  law  taxing  the  bank. 

In  Charles  Eiver  Bridge  v.  Warren  Bridge^  (11  Peters^ 
420,)  in  1837,  it  was  held,  that  a  State  law  may  be  retro- 
spective and  divest  vested  rights,  and  yet  not  violate  the 
Constitution  of  the  United  States ;  that,  where  the  charter  of 
a  bridge  corporation  did  not  contain  any  express  contract 
that  the  State  would  not  authorize  another  bridge  to  be  built 
to  the  injury  of  the  corporation,  such  contract  would  not  be 
implied  ;  and  that  a  law  empowering  another  corporation  to 
erect  and  maintain  a  free  bridge,  so  near  to  the  first  aa 
practically  to  deprive  the  first  corporation  of  all  tolls,  was  not 
a  law  impairing  the  obligation  of  any  contract. 

In  *  Gordon  v.  Appeal  Tax  Courty  (3  'Howa/rd,  133,)  in 
1844,  it  was  held,  that  where  the  Legislature  of  a  State,  by 
statute,  accepted  from  banking  corporations  a  bonus,  as  a 
consideration  for  granting  the  corporate  franchise,  and  therein 
pledged  the  faith  of  the  State  "  not  to  impose  any  further 
tax  or  burden  upon  them,  during  the  continuance  of  their 
.charters  under  this  Act,"  a  tax  upon  the  stockholders  by 
reason  of  their  stock  was  a  violation  of  the  contract,  and  the 
tax  was  illegal. 

In  Sta;te  Bamk  of  Ohio  v.  Knoop^  (1 6  Howa^^  369,)  in 
1853,  it  was  held,  that  the  Legislature  of  a  State,  if  not  re- 
strained by  its  Constitution,  ip)ay  make  a  valid  and  binding 
contract  with  a  corporation,  in  its  charter,  that  no  more  than 
a  specified  amount  of  taxes  shall  be  levied  on  its  property 
during  a  term  of  years,  and  that  a  succeeding  Legislature  has 
not  power  to  pass  a  law  impairing  the  obligation  of  such 
contract.  In  th{(t  case,  the  Act  of  incorporation  provided 
that  a  specified  sum  of  money,  if  paid  by  the  corporation, 
should  be  in  lieq  of  all  taxes  td  which  the  corporation  would 
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otherwise  be  subject.  The  Court  say :  *^  Every  valuable 
privilege  given  by  the  charter,  and  which  conduced  to  an 
acceptance  of  it^  aud  an  organization  under  it,  is  a  contract 
which  cannot  be  changed  by  the  Legislature,  where  the  power 
to  do  so  is  not  reserved  in  the  charter.  The  rate  of  discount, 
the  duration  of  the  charter,  the  specific  tax  agreed  to  be  paid, 
and  other  provisions  essentially  connected  with  the  franchise, 
and  necessary  to  the  business  of  the  bank,  caunot,  without  its 
consent,  become  a  subject  for  legislative  action."  It  was 
held,  that  the  State  had,  in  the  Act  of  incorporation,  prof- 
ferred  certain  privileges,  which  had  been  accepted  by  the 
stockholders,  such  as  the  franchise,  the  rate  of  interest  to  be 
charged,  the  duration  of  the  charter,  the  liabilities  of  the 
corporation,  the  rate  of  taxation,,  and  other  privileges,  and 
that,  in  consideration  thereof,  funds  had  been  invested  in  the 
bank  ;  that  this  constituted  a  contract  between  the  State  and 
the  corporation — a  contract  founded  on  considerations  of 
policy  required  by  the  general* interests  of  the  community; 
and  that  the  State  could  not  annul  such  contract.  It  was 
further  said  by  the  Court,  in  that  case,  that,  where  a  considera- 
tion appears  to  have  existed  for  the  agreement  on  the  part  of 
the  State,  the  Court  will  not  inquire  into  its  sufficiency,  but 
will  regard  the  agreement  as  a  contract,  which  a  subsequent 
Legislature  cannot  impair ;  that  a  State,  in  granting  privileges 
to  a  corporation,  with  a  view  of  advancing  any  policy  con- 
nected with  the  public  interest,  exercises  its  sovereignty,  and 
for  a  public  purpose,  of  which  it  is  the  exclusive  judge ;  that  a 
contract  for  a  specific  tax,  and  for  exemption  from  other  taxes, 
is  binding,  and  is  an  exercise  of  the  sovereignty  of  the  State ; 
and  that,  if  such  contract  is  impaired  by  an  Act  of  the  State, 
such  Act  is  void.  The  conclusion  of  the  Court  was,  that,  as 
regarded  the  rights  of  the  corporation  under  the  charter,  the 
acceptance  of  the  charter,  on  its  terms,  and  the  payment  of 
the  capital  stock,  under  an  agreement  to  pay  a  sum  specified 
in  the  charter,  in  lieu  of  all  taxes,  constituted  a  contract 
binding  on .  the  State  and  on  the  corporation,  and  that  a 
subsequent  statute,  assessing  a  higher  tax  on  the  corporation 
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than  was  stipulated  in  the  <;)iarter,  impaired  the  obligation  of 
the  contract,  and  was  prohibited  by  the  Constitution  of  the 
XTnited  States,  and  was,  as  regarded  the  tax  thns  imposed,  void. 

These  views  were  affirmed  bj  the  same  Court,  in  1855,  in 
Dodge  v.  WooUey^  (18  Howard^  831.) 

In  1860,  the  case  of  Christ  Church  v.  The  County  of 
Philadelphia^  (24  Howard,  300,)  was  decided.  The  Legis- 
lature of  Pennsylvania,  in  1833,  passed  an  Act,  which  recited, 
^^  that  Christ  Church  Hospital,  in  the  city  of  Philadelphia, 
'  had,  for  many  years,  afforded  an  asylum  to  many  poor  and 
distressed  widows,  who  would  probably  else  have  become  a 
public  charge,  and,  it  being  represented  that,  in  consequence 
of  the  decay  of  the  buildings  of  the  hospital  estate,  and  the 
increasing  burden  of  taxes,  its  means  are  curtailed,  and  its 
usef  olness  limited,"  and  then  enacted,  ^'  that  the  real  prop- 
erty, including  ground  rents,  now  belonging  and  payable  to 
Christ  Church  Hospital,  in  the  city  of  Philadelphia,  so  long 
as  the  same  shall  continue  to -belong  to  the  said  hospital,  shall 
be  and  remain  free  from  taxes."  In  1851,  the  Legislature 
passed  an  Act  providing,  ^'  that  all  property,  real  and  personal, 
belonging  to  any  association  or  incorporation,  which  is  now  by 
law  exempt  from  taxation,  other  than  that  which  is  in  the 
actual  use  and  occapation  of  such  association  or  incorporated 
company,  and  from  which  an  income  or  revenue  is  derived  by 
the  owners  thereof,  shall  hereafter  be  subject  to  taxation,  in 
the  same  manner  and  for  the  same  purposes  as  other  property 
is  now  by  law  taxable,  and  so  much  of  any  law  as  is  hereby 
altered  and  supplied  be  and  the  same  is  hereby  repealed." 
The  Supreme  Court  of  Pennsylvania  decided  that  th^  exemp- 
tion conferred  by  the  Act  of  1833  was  partially  repealed 
by  the  Act  of  1851,  and  that  an  assessment  of  a  portion  of 
the  real  property  of  the  hospital,  under  the  Act  of  1851,  was 
not  void,  as  tending  to  impair  any  contract  contained  in  the 
Act  of  1833.  The  case  was  taken,  by  writ  of  error,  to  the 
Supreme  Court  of  the  United  States,  and  it  was  there  con- 
tended, that  the  exemption  conceded  by  the  Act  of  1833  was 
perpetual,  and  that  that  Act  was  itself,  in  effect,  a  contract 
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Eut  the  Court  held,  that  the  concession  of  the  Legislatnre 
was  spontaneoQS ;  that  no  service  or  duty  or  other  renumera 
tive  condition  was  imposed  on  the  corporation;  that  the 
privilege  conferred  existed  iene  pladtumy  and  might,  be 
reyoked  at  the  pleasure  of  the  sovereign ;  and  that  there  was 
no  contract. 

In  Jefferaon  Branch  Bank  v.  SkeJlyy  (1  Blacky  436,)  in 
1861, 'the  Supreme  Court  afiSrmed  the  principle  laid  down  in 
the  cases  before  referred  to,  that  a  State  Legislature,  unless 
prohibited  in  terms  by  a  State  Constitution,  may  contract,  by 
legislation,  to  release  the  exercise,  of  taxing  a  particular  thing, 
corporation,  or  other  person ;  and  that,  where  such  a  contract 
is  made,  by  the  passage  of  an  Act  of  the  Legislature,  an  Act 
passed  by  a  subsequent  Legislature,  repealing  the  former  Act 
and  imposing  the  tax,  is  a  violation  of  the  contract,  and  re- 
pugnant to  the  Constitution  of  the  United  States. 

In  The  BmgharrUon  Bridge^  (3  WaUctee^  61,)  in  1865,  the 
Court  held,  that  the  Legislature  of  New  York  had,  by  an  Act 
incorporating  a  bridge  company,  contracted  with  it,  that  if  it 
would  build  and  maintain  a  safe  and  suitable  bridge  across  a 
specified  river,  at  a  specified  place,  for  the  accommodation  of 
the  public,  it  should  have,  in  consideration  therefor,  a  perpetual 
charter,  and  the  right  to  take  certain  specified  tolls,  and  that 
it  should  not  be  lawful  for  any  person  or  persons  to  erect  any 
bridge,  or  establish  any  ferry,  within  a  distance  of  two  miles, 
on  such  river,  either  above  or  below  such  bridge ;  and  that 
an  Act  of  a  subsequent  Legislature,  chartering  another  cor- 
poration, with  power  to  construct  a  bridge  for  general  road 
travel  over  the  same  river,  and  within  the  prohibited  dis- 
tance, was  in  violation  of  the  contract  made  by  the  first  Act, 
and  void. 

In  Home  of  ihe  Friendlew  y.  R(yuae^  (8  Wallace^  480,)  in 
1869,  the  State  of  Missouri  had,  in  1858,  incorporated  an  in- 
stitution by  a  special  Act,  which  stated,  in  its  preamble,  that 
it  was  passed  tor  the  purpose  of  encouraging  the  establish- 
ment of  a  charitable  institution,  to  afibrd  relief  to  destitute 
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and  BufferiDg  females,  aod  eoabling  the  parties  engaged 
therein  more  fully  and  effectually  to  accomplish  their  laudable 
purpose,  and  enacted,  that  all  property  of  the  corporation 
^^  shall  be  exempt  from  taxation,"  and  that  an  already  exist- 
ing provision  of  statute,  declaring  that  every  charter  of  incor- 
poration should  be  subject  to  alteration,  suspension,  or  repeal, 
at  the  discretion  of  the  Legislature,  should  not  apply  to  such 
coporation.  The  corporation  was  organized  and  had  acquired 
a  considerable  amount  of  real  estate.  Under  the  authority  of 
a  Constitution  adopted  by  Missouri,  in  1865,  the  Legislature 
imposed  a  tax  on  the  real  property  of  the  corporation.  The 
State  Court  upheld  the  validity  of  the  tax,  and  the  Supreme 
Court,  on  a  writ  of  error,  held,  that  the  exemption  from  taxar 
tlon  was  held  out  by  the  Legislature  as  an  inducement  to  the 
making  of  donations  of  money  and  land  to  the  corporation ; 
that  the  charter  was  a  contract  between  the  State  and  the 
corporators,  that  the  property  given  for  the  charitable  uses  . 
specified  in  it,  should,  so  long  as  it  was  applied  to  such  uses, 
be  exempted  from  taxation ;  that  there  is  no  necessity  for 
looking  for  the  consideration  of  a  legislative  contract,  outside 
of  the  objects  for  which  the  corporation  was  created ;  that 
such  objects  were  deemed  by  the  Legistature  to  be  beneficial 
to  the  community,  and  such  benefit  constituted  the  considera- 
tion for  the  contract,  and  no  other  was  required  to  support  it ; 
that  a  Stat^  ^^y?  hy  contract,  based  on  a  consideration,  ex- 
empt the  property  of  an  individual  or  a  corporation  from  taxa- 
tion, either  for  a  specified  period  or  permanently ;  that  the 
exemption  is  presumed  to  be  on  sufficient  consideration,  and 
binds  the  State,  if  the  charter  containing  it  is  accepted ;  that 
the  State  of  Missouri  did  make  a  contract,  on  sufficient  con- 
sideration, with  the  corporation,  to  exempt  its  property  from 
taxation  ;  and  that  the  attempt  to  compel  it  to  pay  taxes  was 
an  indirect  mode  of  impairing  the  obligation  of  the  con- 
tract. 

In  Washmgton  TTniverBity  v.  Mousey  (8  WaUace^  439,)  in 
1869,  the  same  views  were  held  in  regard  to  a  university  for 
learning. 
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In  WUmmgtOTh  BaUroad  v.  Reid^  (13  Wallace^  264,)  in 
1871,  the  Legislature  of  North  Carolina  had,  in  1853,  char- 
tered a  rdilroad  corporation.  One  section  of  the  Act  of  in- 
corporation provided,  that  "  the  property  of  said  company 
and  the  shares  therein  shall  be  exempt  from  any  public  charge 
or  tax  whatsoever."  While  this  Act  was  in  force,  the  fran- 
chise, and  the  rolling  stock,  and  certain  real  estate  of  the  cor- 

•  poration,  were  assessed,  under  a  subsequent  law,  for  taxation, 
by  the  State  and  a  county  in  it.  The  State  Court  held,  that 
the  subsequent  law  did  not  impair  the  obligation  oi^  a  con- 
tract, and  that  the  tax  was  valid.  The  Supreme  Court  held, 
that  the  Legislature  had,  in  the  charter,  told  the  corporation, 
that,  if  it  would  complete  its  road,  its  property  and  the  shares 

'  of  its  stockholders  should  be  forever  exempt  from  taxation  ; 
that  ^all  the  real  and  personal  estate  required  by  it  for  the 
successful  prosecution  of  its  business  was  exempted  from 
taxation ;  that  the  franchise  of  the  corporation  was  part  of  its 
property  ;  and  that  the  subsequent  Act  of  the  Legislature  im- 
paired the  obligation  of  the  contract  made  in  the  charter,  and 
was  void. 

In  TomH/nson  v.  Jessup^  (15  WaUace,  454,)  in  1872,  the 
State  of  South  Carolina  had,  in  1851,  incorporated  a  company, 
tor  60  years,  to  build  a  railroad.  At  the  time  the  charter 
was  passed,  there  was  in  force  a  statute  of  the  .State,  passed 
in  1841,  declaring  that  the  charter  of  every  corporation  sub- 
sequently granted,  and  Any  renewal,  amendment  or  modifica- 
tion thereof,  should  be  subject  to  amendment,  alteration  or 
repeal,  by  legislative  authority,  unless  the  Act  granting  the 
charter,  or  the  renewal,  amendment  or  modification,  should, 
in  express  terms,  except  it  from  the  operation  of  that  law. 
In  1855,  an  Act  was  passed,  "  to  amend  the  charter  "  of  the 
corporation,  **  and  for  other  purposes,"  which  provided,  that 
its  stock,  and  the  real  estate  it  then  owned  or  might  there- 
after acquire,  connected  with  or  subservient  to  the  works 
authorized  by  its  charter,  should  be  exempted  from  all  taxa- 
tion during  the  continuance  of  its  charter.  This  Act  did  not 
except  itself  or  the  original  charter  from  the  operation  of  the 
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Act  of  1841.    Under  Acts  passed  in  1868,  and  subsequently, 
whereby  ths  property  of  corporations  was  made  liable  to 
taxation,  proceedings  were  taken  to  assess  and  tax  the  property 
of  this  corporation.     The  Supreme  Court  held,  that  the  pro- 
visions of  the  law  of  1841  constituted  the  condition   upon 
which  the  charter  granted  in  1851  was  held,  and*upon  which 
every  amendment  or  modification  of  it  was  made ;  that  the 
power  reserved  to  the  State  by  the  law  of  184:1  authorized 
any  change  in  the  contract,  as  it  originally  existed,  or  as  sub- 
sequently modified,  or  its  entire  revocation ;  that  the  stock- 
holders took  their  interests  with  knowledge  of  the  existence 
of  this  power,  and  of  the  possibility  of  its  exercise  at  any 
time,  in  the  discretion  of  the  Legislature ;  that  the  right  of  a 
Legislature  to  surrender  its  power  of  taxation,  so  as  to  bind  its 
successors  or  the  State,  is  upheld,  when  and  because  the  exemp- 
tion is  made  on  considerations  moving  to  the  State,  which 
give  to  the  transaction  the  character  of  a  contract,  which  is 
thus  brought  within  the  protection  of  the  Federal  Oonstitu- 
tion  ;  thaf,  in  the  case  of  a  corporation,  if  the  exemption  is 
made  in   the  original  Act  of  incorporation,  it  is  supported 
upon  the  consideration  of  the  duties  and  liabilities  which  the 
corporators  assume  by  accepting  the  charter,  and,  if  it  is  made 
by  an  amendment  of  the  charter,  it  is  supported  upon  the 
consideration  of  the  greater  efficiency  with  which  the  corpora- 
tion will  thus  be  enabled  to  discharge  the  duties  originally 
assumed  by  the  corporators  to  the  public,  or  of  the  greater 
facility  with  which  it  will  support  its  liabilities  andcarry  out 
the  purposes  of  its  creation  ;  that,  by  the  reservation  of  pt)wef 
in  the  Act  of  1841,  immunity  from  taxation,  s^  a  part  of  the 
contract  with  the  State,  was  subject  to  be  revoked  equally 
with  any  other  provision  of  the  charter,  whenever  the  Legis- 
lature might  think  it  expedient  to  make  the  revocation  ;  and 
that  the  reservation  affected  the  entire  relation  between  the 
State  and  the  corporation,  and  placed  under  legislative  control 
all  rights,  privileges  and  immunities  derived  by  its  charter 
directly  from  the  ^tate. 

In  MiUer  v.  The  State,  (15  Wallace,  478,)  in  1873,  the 
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Court  construed  the  provisions  before  cited  from  the  Consti- 
tution of  New  York,  of  1846,  {Article  8,  section  1,)  and  from 
the  Ist  and  48th  sections  of  the  general  railroad  law  of  Kew 
York,  of  1860,  {chap.  140,)  and  from  section  8  of  title  3  of 
chapter  18  of  the  first  part  of  the  Revised  Statutes  of  New 
York,  (1  R,  S.J  600,)  in  regard  to  the  right  of  the  Legislature 
to  aher  or  amend  the  charter  of  a  corporation.  A  railroad 
corporation  had  been  formed  under  the  general  railroad  jaw 
of  1850,  with  thirteen  directors  and  a  capital  stock  of  $800,000. 
The  Legislature,  by  an  Act  passed  in  1851,  authorized  the 
city  of  Rochester  to  subscribe  for  three-eighths  of  the  stock, 
or  $300,000,  and  provided,  that,  if  the  subscription  were  ac- 
cepted, the  city  should  appoint  one  director  for  every  $76,000 
subscribed  by  it,  that  is,  four  directors  of  the  thirteen.  This 
left  nine  directors  to  be  'appointed  by  the  stockholders  of  the 
remaining  $500,000  of  stock.  The  city  subscribed  and  paid 
its  $300,000.  The  other  stockholders  paid  only  $255,200  of 
their  subscriptions.  In  1867,  the  Legislature  passed  an  Act 
which  gave  to  the  city  the  power  to  appoint  on6  director  for 
every  $^2,855  67  owned  by  it,  thus  substantially  apportioning 
the  number  of  directors  according  to  the  stock  actually  paid 
for.  This  gave  to  the  city  ^even  directors  of  the  thirteen, 
and  to  the  other  stockholders  six.  The  question  arose, 
whether  there  was  a  contract  made  by  the  State  in  respect  to 
the  number  of  directors,  and  whether  the  Act  of  1867  vio- 
lated tha't  contract.  It  was  contended,  that  the  Act  of  1867 
was  void,  as  being  repugnant  to  the  Act  of  incorporation. 
The  Court  held,  that  there  was,  in  the  Constitution  and  prior 
statutes,  a  reservation  of  a  right  to  alter  the  Act  of  incorpora- 
tion, under  which  the  Act  of  1867,  if  an  alteration  of  the 
charter,  was  valid ;  that  the  right  to  elect  nine  of  the  thirteen 
directors  was  not  a  vested  right,  and  the  Act  of  1867  did  not 
impair  any  vested  right,  because  the  concession  made  in  the 
special  Act  of  1857  was  subject  to  the  reserved  power  to  alter 
or  repeal  the  charter,  and  left  the  Legislature  the  power  to 
change  the  apportionment  of  directors ;  and  that  the  Act  of 
1867  was  valid. 
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In  Rolyoke  Compamy  v.  Lyman^  (15  W(Mace^  600,)  in  1872, 
the  Bame  views  were  applied  as  in  the  case  last  cited.  The 
General  Laws  of  Massachusetts  provided,  that  every  Act  of  in- 
corporation passed  after  1831  should  ^^at  all  times  be  subject 
to  amendment,  alteration  or  repeal  at  the  pleasure  of  the  Leg- 
islature." A  corporation  was  chartered  in  1848,  to  construct  a 
dam  across  a  river,  to  make  a  water-power.  The  Act  of  incor- 
poration required  it  to  pay  damages  to  the  owners  of  fishing 
rights  above.  It  constructed  its  dam  without  a  fishway,  and 
paid  such  damages.  The  Act  did  not  expressly  exempt  it  from 
maintaining  the  dam  without  a  fishway.  Afterwards,  the  Leg- 
islature passed  an  Act  requiring  a  corporation  which  was  its 
successor  in  the  ownership  of  the  franchise,  to  construct  a  fish- 
way in  the  dam.  It  was  contended,  that  the  last  Act  impaired 
the  obligation  of  the  contract  contained  in  the  charter,  and  was 
void.  But  the  Court  held,  that  the  charter  was  subject  to  the 
implied  condition,  that  a  suitable  fishway  should  be  constructed 
in  the  dam,  and  that,  as  it  contained  no  stipulation  exempting 
the  corporation  from  such  implied  condition,  it  was  subject  to 
the  power  of  amendment  reserved  by  the  general  statute,  and 
no  contract  was  impaired  nor  any  vested  right  infringed,  and 
neither  the  object  of  the  charter,  nor  atiy  rights  vested  under 
it,  were  defeated  or  substantially  impaired,  and  the  Act  requir- 
ing the  fishway  to  be  constructed  in  the  dam  was  valid. 

In  Humphrey  v.  PegueSy  (16  WaUace^  244,)  in  1872,  the 
Legislature  of  South  Carolina  had,  in  1849,  inco^3>orated  rail- 
road company  number  one,  granting  to  it  the  privileges  granted 
by  the  charter  of  a  prior  company.  These  privileges  did  not 
include  any  exemption  of  its  property  from  taxation.  In 
1851,  the  Legislature  incorporated  railroad  company  number 
two,  by  an  Act  which  contained  no  exemption  of  its  {)roperty 
from  taxation.  In  1855,  it  passed  an  Act  '^  to  amend  the  char- 
ter" of  company  number  two,  "and  for  other  purposes," 
which  provided,  that  the  stock  of  company  number  two  and 
its  real  estate,  then  owned  or 'to  be  acquired,  connected  with  or 
subservient  to  its  works,  should  be  exempted  from  all  taxation 
during  the  continuance  of  its  charter,  which  would  expire  in 
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1901.  In  1863,  the  Legifilatore  amended  the  Act  incorpo- 
rating  company  nnmber  one,  by  declaring  that  all  the  privileges 
granted  "by  the  charter"  of  company  nnmber  two  were 
thereby  granted  to  company  nnmber  one.  The  road  of  com- 
pany nnmber  one  had  not  then  been  bnilt.  It  was  afterwards 
bnilt.  Thereafter,  officers  acting  under  the  authority  of  the 
Legislature  imposed  taxes  on  the  stock  and  property  of  com- 
pany number  one.  The  questi9n  arose,  whether  the  Act  of 
1855  formed  part  of  the  charter  of  company  number  two, 
when,  in  1863,  the  privileges  granted  to  that  company  were 
conferred  on  company  number  one,  or  whether  such  privileges 
were  limited  to  those  granted  to  company  number  two  by  the 
original  Act  of  1851.  It  was  contended,  for  the  State,  that, 
as  the  Act  of  1855  was  an  Act  to  "  amend  the  charter  "  of 
company  number  two,  it  followed,  that  the  Act  of  1851  was 
"  the  charter "  of  company  number  two,  and  that,  when  the 
Act  of  1863  gave  to  company  number  one  all  the  privileges 
granted  by  "the  charter"  of  company  number  two,  it  gave 
only  those  granted  by  the  Act  of  1851,  and  did  not  give  the 
exemption  from  taxation  contained  in  the  Act  of  1855.  The- 
Oourt  held,  that  the  charter  of  company  number  two,  as  it 
existed  in  1863,  was  based  upon  the  two  Acts  of  1851  and 
1855 ;  that,  after  the  passage  of  the  Act  of  1855,  company 
number  two  stood,  in  law,  as  if  it  had  beea  originally  char- 
tered with  the  privileges  conferred  upon  it  by  the  Act  of  1855 ; 
that  all  those  privileges  were  conferred  npon  company  number 
one  by  the  Act  of  1863 ;  that  it  appeared  that,  prior  to  1863, 
no  sufficient  inducements  had  been  found  to  procure  the  build- 
ing of  the  road  of  that  company,  and  the  exemption  from  tax- 
ation conferred  by  the  Act  of  1863  was  of  great  value,  and 
the  road  was  afterwards  built ;  and  that  there  was,  in  that  in- 
stance, the  consideration  that  at  any  time  exists  for  the  grant- 
ing, by  the  Legislature,  of  the  privilege  of  exemption  from 
taxation,  to  aid  the  acceptance  of  the  same  and  the  building  of 
the  road.  The  Court  further  say :  "  Another  question  is  raised, 
to  wit,  that  a  Legislature  does  not  possess  {he  power  to  grant 
to  a  corporation  a  perpetual  immunity  from  taxatioui    It  is 
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said,  that  the  power  of  taxation  is  among  the  highest  powers 
of  a  sovereign  State.;  that  its  exercise  is  a  political  necessity, 
without  which  the  State  most  cease  to  exist,  and  that  it  is  not 
'  competent  for  one  Legislature,  by  binding  its  successors,  to 
compass  the  death  of  the  State.  It  is  too  late  to  raise  this 
question  in  this  Court.  It  has  been  held,  that  the  Legislature 
has  the  power  to  bind  the  State,  in  relinquishing  its  power  to 
tax  a  corporation.  It  has  been  held,  that  such  a  provision,  in 
the  charter  of  an  incorporation,  constitutes  a  contract,  which  the 
State  may  not  subsequently  impair."  Some  of  the  cases  above 
quoted  are  then  cited,  and  the  Court  say,  that  these  doctrines 
^^  must  be  considered  as  settled  in  this  Court." 

The  most  recent  case  on  the  sul\ject,  decided  by  the  Su- 
preme Court  of  the  United  States,  to  which  my  attention  has 
been  called,  is  that  of  Pacific  JR.  JS.  Co.  v.  Magui/re^  (20  TToi- 
lace,  36).  The  Pacific  Bailroad  Company  was  incorporated 
by  the  State  of  Missouri,  by  special  Act,  in  1849.  Authority 
was  therein  given  to  the  counties  through,  which  it  should 
pass,  to  subscribe  for  the  stock.  By  an  Act  passed  in  1851, 
provision  was  made  for  loaning  the  bonds  of  the  State  to  the 
corporation.  By  an  Act  passed  in  1852,  certain  public  lands 
were  vested  in  the  corporation,  and  it  was  authorized  to  build 
a  southwestern  branch  road,  and  provision  was  made  for  the 
issuing  of  more  bonds  of  the  State,  to  be  used  in  aid  of  the 
work,  and  that  the  road  should  be  completed  and  put  in 
operation  within  five  years  from  the  passage  of  that  Act. 
The  Act  then  provided,  (§  12,)  that  the  road  and  the  south- 
western branch  road  should  be  exempt  from  taxation  respect- 
ively, until  the  same  should  be  completed,  opened  and  in 
operatfion,  and  should  declare  a  dividend,  aud  that  then  the 
property  of  the  road,  at  its  cash  value,  should  bo  subject  to 
taxation  at  the  rate  assessed  by  the  State  on  other  property  of 
like  value,  with  the  proviso,  that,  if  the  corporation  should 
fail,  for  the  period  of  two  years  after  the  said  roads  respect- 
ively should  be  completed  and  put  into  operation,  to  declare 
a  dividend,  then  it  should  no  longer  be  exempt  from  the  pay- 
ment of  said  tax.    This  Act  and  its  grants  were  accepted  in 
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the  manner  thereby  prescribed.  The  road  was  completed  and 
put  in  operation  on  the  Ist  of  April,  1866,  but,  before  any 
dividend  had  been  declared  or  paid,  and  before  the  two  years 
had  elapsed,  a  tax  was  levied  on  the  property  of  the  corpora- 
tion, under  a  "railroad  ordinance,"  adopted  on  the  4th  of. 
July,  1865,  as  a  part  of  the  Constitution  of  Missouri.  This 
ordinance  provided,  that  there  should  be  levied  and  collected 
from  this  road,  and  from  two  other  specified  roads,  an  annual 
tax  of  10  per  eentum  of  all  their  gross  receipts  for  the  trans- 
portation of  freight  and  passengers,  (not  including  amounts 
received  from,  and  taxes,  paid  to,  the  United  States,)  from  the 
1st  of  October,  1866,  to  the  1st  of  October,  1868,  and  15  per 
eenttim  thereafter,  which  tax  should  be  assessed  and  collected 
as  other  taxes,  and  *be  appropriated  to  paying  the  principal 
and  interest  of  the  bonds  of  the  State  and  the  bonds  guaran-. 
teed  by  ihe  State,  issued  to  the  three  companies,  provided, 
that  the  tax  should  be  collected  from  each  company  only  for 
the  payment  of  the  principal  and  interest  on  the  bonds  for 
the  payment  of  which  such  company  should  be  liable.  The 
penalty  imposed  for  the  non-payment  of  the  tax  was  the  sale 
of  the  property  and  franchises  of  the  company.  The  tax  as- 
sessed was  10  ji)er  cent  on  the  gross  earnings  of  the  company 
for  the  year  commencing  October  1st,  1866,  and  was  assessed 
in  the  same  manner  as  other  State  taxes.  The  State  Court 
held  that  the  tax  was  lawful.  This  decision  was  reversed  by 
the  Supreme  Court,  which  held,  that  the  12tb  section  of  the 
Act  of  1862  created  a  contract  between  the  State  and  the 
company,  by  which'  the  road  was  exempt  from  taxation  until 
it  was  completed  and  put  in  operation,  and  .until  it  shoul^l 
declare  a  dividend  on  its  capital  stock,  not,  however,  extend- 
ing longer  than  two  years  after  its  completion ;  and  that  the 
ordinance  of  1865,  imposing  a  tax  of  10  per  cent  upon  the 
gross  earnings,  before  the  road  was  completed  and  in  opera- 
tion and  had  declared  a  dividend,  was  a  violation  of  the  con- 
tract, and  the  levy  for  its  enforcement  was  illegal.  The  Court  * 
affirmed  the  doctrine,  that,  when  a  contract  of  exemption  from 
taxation  is  established,  it  is  binding  upon  the  State,  and  the 
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action  of  the  State  in  pasBing  a  law  violating  the  term8  of 
the  contract  will  not  be  sustained.  It  also  holds,  that,  in  the 
case  before  it,  there  was  sach  a  contract ;  that  the  coi'poration 
was  unable  to  raise  Ainds  for  completing  its  road ;  that,  to 
induce  it  to  go  on  with  its  work,  and  to  induce  individuals 
and  counties  to  subscribe  for  stock  in  what  the  Legislature 
eYidently  deemed  an  enterprise  of  public  benefit,  loans  of  the 
credit  of  the  State  were  made  from  time  to  time ;  that,  to 
make  the  franchise  still  more  valuable  to  the  corporation, 
and  to  the  end  that  individuals  and  counties  shonld  be  in- 
duced to  subscribe  to  the  stock,  the  Legislature  added  an  ex- 
emption from  taxation  until  the  road  should  be  completed 
and  in  operation  and  shonld  have  declared  a  dividend ;  that 
the  money  value  of  this  exemption  was  shown  to  have  been 
large,  by  the  amount  of  the  tax  in  question ;  and  that  the 
transaction  amounted  to  a  contract  between  the  Stat^  and  the 
corporation,  that  there  should  be  no  taxation  of  the  company 
until  the  occurrence  of  the  stipulated  events. 

In  the  case  now  before  the  Court,  it  is  manifest,  from  the 
terms  of  the  Act  of  1866,  that  the.  work  of  the  construction  of 
the  road  of  the  New  York  and  Oswego  Midland  corporation  re- 
quired facilitation,  and  that  such  facilitation,  by  authorizing 
towns  and  cities  which  would  be  benefited  by  its  construction 
to  subscribe  for  its  stock,  and  expend  their  money  in  con- 
structing the  road,  was  deemed  necessary  by  the  Legislature. 
The  title  of  the  Act  is,  ^^  An  Act  to  facilitate  the  construction  " 
of  the  road  '^and  to  authorize  towns  to  subscribe  to  the  capi- 
tal stock  thereof."  A  prominent  facilitation  to  the  construc- 
tion of  the  road,  given  in  the  Act,  is  the  provision  for  invest- 
ing the  money  of  the  towns  and  cities  in  the  stock  of  the 
company,  and  for  expending  such  money  in  building  the  road, 
coupled  with  the  exemption  of  the  property  of  the  company 
from  taxatioQ.  The  bonds  to  be  issued  might,  by  the  terms 
of  the  Act,  amount,  in  a  town,  to  80  'per  cent,  of  the  assessed 
valuation  of  its  property,  for  the  year  1865,  and,  in  a^ity,  to 
15  per  cent  The  money  raised  by  the  sale  of  the  bonds  was 
directed  to  be  invested  in  the  stock  of  the  corporation,  and  to 
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be  used  by  it  in  constructing  the  road  and  it&  buildings  and 
appurtenances,  and  for  no  other  purpose,  and  the  Act  de- 
clared ^^the  public  necessity  and  utility"  of  the  road,  and 
also  declared,  that  the  towns  and  cities  authorized  to  issue 
such  bonds  were  ^immediately  interested"  in  the  con- 
struction of  the  road.  The  towns  and  cities  thus  becoming 
stockholders  were  to  acquire,  as  such,  thereby,  the  same 
rights  and  privileges  as  other  stockholders.  The  dividends 
on  the  stock  were  to  be  applied  to  pay  the  principal  and  in- 
terest of  the  bonds,  and  the  deficiency  was  to  be  raised  by 
taxation  on  the  real  and  personal  estate  of  the  town  or  city. 
The  Act  also  provides,  that  tlie  corporation  may  take,  from 
towns  gifts  or  grants  of  rights  of  way,  and  of  rights  to  use  or 
run  on  the  road-beds  of  public  highways.  *  It  alsa  empowers 
the  corporation  to  build  tw6  branch  railroads,  one  to  New- 
burgh  and  one  to  Ellenville,  and  declares,  that  the  proceedings 
theretofore  taken  in  organizing  the  corporation,  and  in  filing 
its  articles  of  association,  shall  be  deemed  legal  and  valid,  as 
well  for  the  purposes  of  its  organization  as  for  constructing 
such  branch  roads,  and  edactSj  that,  in  constructing  said 
branch  roads,  it  shall  have  all  the  powers,  and  be  subject  to 
the  liabilities,  provided  in  the  general  railroad  law.  The  Act 
also  confers  upon  the  corporation  the  faculty  of  consolidating 
itself  with  other  corporations,  so  as  to  form  a  continuous  line 
of  road  between  its  two  termini,  and  to  create  a  new  consoli- 
dated cbrporation,  with  certain  rights,  franchises  and  property. 
There  is,  also,  the  provision,  before  referred  to,  giving  the 
corporation  the  power  to  acquire  title  to  land  by  compulsory 
proceedings  under  the  general  railroad  law,  on- having  $1,000 
per  mile  of  stock  subscribed  and  paid  in,  instead  of  its  being 
restricted  from  doing  so  unless  $10,000  per  mile  should  be 
subscribed  and.$l,000  thereof  be  paid  in.  Interwoven  with 
these  provisions  is  the  one  for  exemption  from  taxation,  con- 
tained in  section  16  of  the  Act.  ^  This  exemption  was  avalua* 
ble  privilege.  It  was  given  in  an  Act  which  authorized  towns 
and  cities  to  issue  bonds,  and  subscribe  for  stock  in  the  road, 
and  thus  facilitate  its  construction.    But  for  this  provision,  the 
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towns  and  cities  would  have  had  no  power  to  issue  the  bonds 
or  take  the  stock.  By  the  general  railroad  law,  and,  therefore, 
by  the  diarter  of  this  corporation  m^der  it,  towns  and  cities 
could  not  be  holders  of  sto(&  in  it.  By  the  Act  of  1866,  thqr 
could  become  such  stockholders,  provided  the  expressed  assent 
of  tax-payers  in  towns  and  cities  other  than  the  dty  of  Oswego, 
and  the  suffrage  of  electors  in  that  city,  were  first  given  in 
favor  of  the  measure.  As  an  inducement  to  giving  sndi  assent 
and  such  votes,  the  exemption  from  taxation  was  granted.  The 
subscription  for  stock  is  directed  to  be  made  in  the  corporate 
name  of  the  town  or  city.  The  commissioners  whom  the  Act 
authorizes  to  be  appointed  are  empowered  by  it  to  act  for  and 
represent  the  town  or  city,  as  a  stockholder,  at  all  meetings  of 
stockholders.  These  functions  conferred  by  the  Act  of  1866 
.upon  towns  and  dties,  as  stockholders  in  this  particular  corpo- 
ration, and  upon  their  agents,  are  amendments  of  the  charter 
of  this  particular  corporation.  So,  also,  the  power  given  to  it 
by  that  Act  to  build  the  two  branch  railroads,  and  the  exten- 
sion, by  that  Act,  of  the  scope  and  operation  of  its  articles  of 
association,  so  as  to  cover  the  construction  of  such  branch  roads, 
and  the  powers  given  to  it,  by  that  Act,  to  consolidate  with 
certain  other  specified  railroad  corporations,  and  to  acquire  the 
title  to  real  estate,  by  compulsory  proceedings,  on  more  f  avorsr 
ole  terms  tihan  under  the  general  law,  are  amendments  of  the 
charter  of  the  corporation.  The  corporation  must  be  r^arded 
as  having  accepted  these  amendatory  provisions,  in  conjunction 
with  the  'provision  for  exemption  from  taxation.  All,  taken 
together,  constituted  a  contract,  and  one  and  the  same  contract. 
All  were  provisions  essentially  connected  with  the  franchise  of 
the  corporation.  The  contract  was  founded  on  considerations 
of  policy,  stated  in  the  Act,  and  of  which  the  Legislature  had 
the  sole  right  to  judge.  The  Act  declares,  that  the  construc- 
tion of  the  road  is  a  matter  of  public  necessity  and  utility,  that 
the  towns  and  cities  specified  are  immediately  interested  in  its 
construction,  and  that  the  measures  provided,  and  which  are 
in  amendment  of  thacharter,  for  enabling  such  towns  and  cities 
to  issue  bonds  and  take  stock  in  the  corporation,  are  measures 
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in  facilitation  of  the  constraction  of  the  road.  The  exemption 
from  taxation  given  by  the  Act  amending  the  charter  is  sup- 
ported npon  the  consideration  of  the  greater  efficiency  with 
which  the  corporation  will  be  enabled  to  discharge  the  duties 
originally  assumed  by  its  corporators  to  the  public,  not  only  in 
view  of  its  static  without  having  for  its  stockholders  any  towns 
or  cities,  but,  also,  in  view  of  the  fact  that,  because  of  the  ex- 
emption from  taxation,  towns  and  cities  will  issue  bonds  and 
become  stockholders,  and  thus  the*corporation  will  have  greater 
efficiency  and  greater  facility  to  carry  ont  the  purposes  of  its 
creation.  The  charter  of  the  corporation  stood,  after  the  pas- 
sage of  the  Act  of  1866,  as  if  the  corporation  had  been  origin- 
ally chartered  with  all  the  additional  faculties  conferred  by  the 
Act  of  1866.  The  present  case  resembles  very  much,  in  its 
main  features,  that  of  Pa<5ific  R.  S.  Co.  v.  Maguirey  iabove 
cited.  There,  the  original  charter  gave  authority  to  counties 
to  subscribe  for  the  stock.  A  subsequent  Act  provided  for 
loaning  the  bonds  of  the  State  to  the  corporation,  and  vested 
public  lands  in  the  corporation,  and  aVithorized  it  to  biyld  a 
branch  road.  This  latter  Act  exempted  the  road  from  taxation 
for  a  limited  period.  The  exemption  was  held  to  be  a  stipula- 
tion in  a  contract,  whereby,  in  order  to  induce  subscriptions  to 
stock  in  what  was  regarded  as  an  enterprise  of  public  benefit, 
the  State  loaned  its  credit  to  the  corporation  and  granted  to  it 
an  exemption  from  taxation  for  a  limited  time.  There  can  be 
no  doubt,  I  think,  that,  in  the  present  ^case,  the  stipulation  for 
exemption  from  taxation  was  a  stipulation  contained  in  an  Act 
amending  the  charter  of  the  corporation,  and  was  a  stipulation 
forming  part  of  a  contract  between  the  State  and  the  corpora- 
tion, and  was  one  which,  as  against  the  corporation  and  its 
stockholders,  could  not'be  abrogated  by  the  State,  without  im- 
pairing the  obligation  of  the  contract,  unless  the  right  so  to  do 
was  reserved  by  the  State,  as  a  part  of  the  same  contract. 

The  Act  of  1874,  repealing  all  laws  exempting  the  prop- 
erty of  the  corporation  from  taxation,  has  no  retrospective 
operation.  It  does  not  purport,  or  have  the  effect,  to  sul)ject 
the  property  of  the  corporation  to  taxation  for  any  period  an- 
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tenor  to  the  passage  of  the  Act  of  1874.  On  the  contrary, 
the.lst  section  of  that  Act,  after  the  repealing  clause,  goes  on 
to  say :  ^'  and  the  real  and  personal  property  of  the  said  cor- 
poration is  hereby  made  subject  to  State,  county,  town  and 
municipal  taxation,"  that  is,  to  future  taxation,  for  and  in  re- 
spect of  future  time,  not  to  future  taxation  for  past  time,  or  to 
past  taxation  for  past  time.  So  far  as  the  Act  of  1874,  either 
by  repeaKng  a  prior  exemption  from  taxation,  or  by  affirma- 
tive provision  subjecting  property  to  taxation,  undertakes  to 
subject  the  property  of  tliis  corporation  to  taxation,  it  subjects 
it  to  no  greater  or  other  future  burdens  than  like  property  in 
a  like  situation.  It  is  a  mere  exercise  of  the  general  taxing 
power  of  the  State.  It  does  not  destroy  any  vested  right,  or 
deprive  the  corporation  or  its  stockholders  of  any  property  or 
right  of  property  vested  in  them,  or  divert  their  property  to 
any  purpose  inconsistent  with  the  purpose  of  the  charter.  It 
leaves  the  exemption  enacted  by  the  Act  of  1866  in  force  for 
the  period  between  the  passage  of  that  Act  and  the  passage  of 
the  Act  of  1874.  ISo  complaint  can  be  made  that  the  Act  of 
1874  does  not  exercise  fairly  the  power  of  taxation,  nor  that 
the  provision  for  employing  the  moneys  collected  for  county 
taxes  in  a  town  or  city  which  has  issued  bonds  in  aid  of  the 
construction  of  the  road,  to  pay  the  interest  and  principal  of 
such  bonds,  is  not  a  proper  and  competent  disposition  of  such 
moneys.  .In  view  of  the  decisions  above  referred  to,  the  re- 
servation in  the  Constitution  of  the  State,  and  in  the  general 
railroad  law,  and  in  the  Bevised  Statutes,  gave  to  the  Legisla- 
ture the  right  to  amend  the  charter  of  this  corporation,  by  re- 
pealing the  exemption  from  taxartion,  and  enacting  the  provis- 
ions for  taxation  which  are  found  in  the  Act  of  1874.  The 
provisions  of  law  in  force  when  this  corporation  was  organ- 
ized, authorizing  the  Legislature  to  amend  or  alter  the  charter 
of  any  corporation  thereafter  to  be  created,  constituted  a  con- 
dition 'Upon  which  this  corporation  was  formed,  and  upon 
which  it  held  its  franchise,  and  upon  which  every  amendment 
of  its  charter  was  made.  The  power  reserved  to  the  State 
authorized  the  change  made  by  the  Act  of  1874  in  the  con- 
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tract  for  exemption  from  taxation.  The  individuals  who,  and 
the  towns  and  cities  which,  became  stockholders  while  the  16th 
section  of  the  Act  of  1866  was  in  force,  took  their  interests 
with  knowledge  of  the  existence  of  such  power,  and  of  the 
possibility  of  its  exercise  at  any  time,  in  the  discretion  of  the 
Legislature.  Immunity  from  taxation,  as  a  part  of  the  con- 
tract, was  subject  to  be  reyoked  by  the  State,  at  any  time,  in 
the  discretion  of  the  Legislature,  because  the  reservation  placed 
under  legislative  control  all  immunities  derived  from  the  State 
by  the  charter,  or  by  any  amendment  thereto. 

It  was  stated,  on  the  argument)  that,  if  the  Act  of  1874 
were  held  to  be  valid,  questions  remained  to  be  discussed  as  to 
the  mode  in  which*  the  tax  in  question  was  assessed,  as  having 
been  assessed  against  the  corporation  and  its  property,  and  not 
against  the  receivers,  and  other  questions  in  regard  to  the  levy 
of  the  tax.  I  will  hear  the  parties  in  regard  to  those  ques- 
tions, if  desired. 

AsKbel  Oreen^  for  the  receivers. 


John  C.  Chv/rchiUy  tor  the  tax  collector. 
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V8. 

m 

Isaac  H.  Bailet,  BsoEiyBB  of  the  National  Bane  of  the 
Commonwealth,  John  Jay  Knox,  Comptholleb  op  the 

CUBBENOY,   AND    THE    NATIONAL    BaNE    OF  THE  COMMON- 
WEALTH. 

• 

Where  a  national  bank  is  declared  in  default  by  the  Goipptroller  of  the  currency, 
and  a  reoeiyer  of  It  is  appointed  by  him,  under  the  50th  section. of  the  Act  of 
June  8d,  1864,  (18  C.  S.  JBtat.  at  Lar^e,  116,)  and  a  suiBeient  fund  ^is  realized 
from  its  assets  to  pay  all  claims  agahist  it  and  leare  a  surplus,  the  Comptroller 
ought  to  allow  interest  on  the  claims,  during  the  period  of  administration,  be- 
fore appropriating  the  surplus  to  the  stockholders  of  the  bank. 

An  action  of  assumpsit,  by  the  holder  of  a  claim  against  the  bank,  to  reooTer 
such  interest^  will  not  lie  against  the  reoeiyer  of  the  bank,  or  against  the 
Comptroller  of  the  currency,  but  will  lie  against  the  bank. 

In  such  an  action,  interest  is  recoverable  upon  all  demands  originating  in  con- 
tracts  conditioned  for  the  payment  of  interest,  and  on  all  demands  for  money 
due  and  unpaid,  by  way  of  d^piages  for  the  non-payment^  after  such  demands 
became  due. 

Interest  is  recoyerable  on  a  balance  due  a  depositor  in  such  bank,  although  he 
has  made  no  fbrmal  demand  of  payment  ^ 

(Before  Wallaob,  J.,  Southern  Dbtrict  of  New  York,  April  Ist,  1876.) 

• 

Wallace,  J.  It  is  stated  by  conneel,  that  these  actions 
are  brought  to  determine  whether,  when  the  Comptroller  of 
the  carrencj  has  declared  a  national  bank  in  default,  and  ap- 
pointed a  receiver  under  the  provisions  of  the  Act  under 
which  such  banks  are  organized,  and  a  sufficient  fund  is 
realized  from  the  assets  to  p^  all  elaims  against  the  bank 
and  leave  a  surplus,  the  Comptroller  should,  or  should  not, 
allow  interest  on  the  claims  during  the  period  of  adn^inistra- 
tion,  before  appropriating  the  surplus  to  the  stockholders  of 
the  bank.  It  is  to  be  assumed,  fronl  this  statement,  that  the 
claims  in  question  were  due  and  payable  when  the  Comp- 
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troUer  took  control  of  the  affairs  of  the  bank.    If  they  were 
not,  of  course,  no  interest  should  be  allowed  apon  them,  ex- 
cept from  snch  time  as  they  may  have  become  dne,  unless 
they  were  for  demands  conditioned  for  the  payment  of  in-, 
terest. 

The  equity  of  the  creditors  to  receive  interest  on  their 
*  claims  for  the  time  during  which  they  have  been  precluded 
from  receiving  their  principal,  is  obvious.  On  general  prin- 
ciples, and  by  adjudications  in  point,  their  right  is  clear. 
Interest  is*  allowed  not  only  on  strict  legal  grounds,  where 
there  is  a  contract  for  the  payment  of  interest,  or  by  way  of 
damages,  wheire  there  is  a  wrongful  detention  of  a  debt,  but 
upon  considerations  of  equity  and  natural  justice,  which  al- 
ways arise  where  a  party  is  entitled  to  a  payment  of  money 
and  cannot  obtain  it,  except  by  resort  to  a  fund  created  by 
operation  of  law,  the  distribution  of  which  is  attended  with 
delay.  It  is  upon  this  ground  that,  when,  by  statute,  prefer^ 
ence  is  given  to  one  class  of  creditors  over  another,  in  the  dis- 
tribution of  an  estate,  the  preference  includes  interest  on  the 
preferred  class  of  claims.  {In  re  ShvUz^  11  Serg.  <&  BawU^ 
182.) 

There-  is  nothing  in  the  provisions  of  the  Act  under  which 
this  fund  is  to  be  distributed  in  conflict  with  this  general  rule. 
While  the  Comptroller  is  not  directed,  by  express  terms,  to 
allow  interest  to  creditors,  the  Act  contains  no  language 
which,  in  terms,  or  by  implication,  prohibits  him  from  doing 
doing  so.  The  50th  section  6f  the  Act  of  June  3d,  1864,  (13 
U.  S.  Stat,  at  LargBy  115,)  authorizes  him,  on.  becoming  satis- 
fied that  an  association  has  made  default  in  the  payment  of 
any  of  its  circulating  notes,  to  appoint  a  receiver  of  its 
affairs,  and  place  him  in  possession  of  its  assets.  The  receiver 
is  required  to  pay  over  all  moneys  realized  from  the  assets  to 
the  Treasurer  of  the  United  States,  subject  to  the  order  of  the 
Comptroller,  and  it  is'  the  duty  of  the  Comptroller,  from  time 
to  time,  to  make  ratable  dividends  from  such  moneys,  upon 
"  all  such  claims  as  may  have  been  proved  to  his  satisfaction, 
or  adjudicated  in  a  Court  of  competent  jurisdiction,^'  and  to 
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distribute  the  remaining  proceeds  among  the  stockholderB. 
His  position  in  reference  to  the  distribution  of  the  fond  con- 
fided to  him  is  analogous  to  that  of  an  assignee  of  an  insoly- 
.  ent  estate,  or  an  administrator  of  the  estate  of  a  deceased 
person.  Where  an  insolvent  laW  provides  that,  after  the  paj- 
ment  of  all  debts  proved,  the  assignee  shall  pay  any  sarplus 
to  the  debtor,  or  his  legal  representatives,  the  creditors  are 
entitled  to  interest  on  their  debts  daring  the  period  of  admin- 
istration, and  without  regard  to  the  fact  whether  the  debts 
are  those  upon  contract'  conditioned  for  the  payment  of  in- 
terest,' or  not.  {Brown  v.  Lamby  6  Metc.^  203 ;  AUas  Bank 
V.  Ndhant  Bankj  8  Metd.y  581.)  Claims  proved  to  his  satis- 
faction are  to  be  paid  by  the  Comptroller,  as  debts  proved 
against  an  insolvent  are  to  be  paid  by  his  assignee ;  and,  in 
the  one  case  as  in  the  other,  the  interest  is  an  incident  of  the 
debt  or  claim,  and  to  be  paid  before  diatribation  of  the 
surplus. 

Thus  far  the  general  question  of  liability  for  interest  has 
been  considered.  It  remains  to  consider  other  questions  pre- 
sented by  the  record,  which  are  necessary  to  the  proper  de- 
termination of  these  actions  in  the  form  in  which  they  have 
been  brought.'  In  each  action  the  complaint  counts  in  as- 
sumpsit, and  a  general  demurrer  has  been  interposed,  alleging 
that  the  complaint  does  not  state  sufficient  facts  to  constitute 
a  cause  of  action.  The  practice  of  the  Courts  of  this  State 
now  prevails  in  actions  at  law  in  this  Court,  and,  by  that 
practice,  judgment  may  be  rendered  for  or  against  one  or  more 
of  several  defendants. 

It  is  cl^ar,  that  this  action  cannot  be  maintained  against 
the  receiver  or  the  Comptroller.  The  receiver  has  n,o  control 
over  the  assets,  except  to  pay  their  proceeds  to  the  Treasurer 
of  the  United  States,  and  wotild,  therefore,  not  be  liable  to 
the  plaintiff  in  any  form  of  action.  If  an  action  could  be 
maintained  against  the  Comptroller,  it  would  be  one  to  en- 
force a  proper  distribution  of  the  fund,  and,  for  this  purpose, 
the  action  of  assumpsit  is  not  an  appropriate  remedy.  As 
against  these  defendants,  therefore,  no .  cause  of  action  is  al- 
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leged  in  .the  complaint^  and,  as  to  them,  the  demurrer  is  well 
taken,  and  judgment  must  be  ordered  in  their  favor.  As 
against  the  defendant  the  Kational  Bank  of  the  Common- 
wealth, the  demurrer  must  be  overruled.  The  corporation 
continues'  to  exist  tor  the. .purpose  of  being  sued,  notwith- 
standing the  Comptroller  has  intervened  pursuant  to  the  pro- 
visions of  the  Act  under  which  it  was  organized;  and  demands 
against  it  can  be  prosecuted  to  adjudication  in  any  Court  of 
competent  jurisdiction.  {Bank  of  Bethel  v.  Pahquioque 
Bank^  14  WaU.j  818.)  In  such  an  action  interest  is  recover-  • 
able  upon  all  demands  originating  in  contracts  conditioned  for 
the  payment  of  interest,  and  on  all  demands  for  money  due 
and  unpaid,  by  way  of  damages  for  the  non-payment  after 
such  demands  became  due.  It  is  urged,  that  interest  is  not 
recoverable  upon  debts  against  the  bank,  because  it  has  been 
prevented  by  law  and  by  superior  ituthority  from  paying  the 
principal.  It  is  a  sufficient  answer  to  tliis  argument  to  say, 
that  this  proposition  is  not  applicable,  because  the  bank,  by 
its  own  default,  subjected  itself  to  the  proceedings  of  the 
Comptroller,  and  it  does  not  lie  with  the  bank  to  assert 
any  exemption  from  liability  by  reason  of  its  own  acts  or 
defaults. 

In  one  of  these  cases,  a  portion  of  the  plaintiffs  demand 
is  for  a  balance  due  upon  deposits  made  in  the  ordinary  way 
with  the  bank,  and  it  does  not  appear  that  any  demand  was 
made  for  the  amount  until  a  long  time  after  the  receiver  had 
taken  possession.  Ordinarily,  an  action  cannot  be  maintained 
by  a  depositor,  against  a  bank,  until  a  formal  demand  has  been 
made ;  and,  of  course,  no  interest  can  be  recovered  except  that 
arising  after  the  demand.  The  bringing  of  an  action  does  not 
amount  to  a  demand,  in  such  cases.  {Payne  v.  Oardvner^  29 
N.  jr.,  146.)  But,  if  the  bank,  by  words  or  conduct,  denies 
the  depositor's  right  to  his  balance,  itbecomes  presently  liable 
to  an  action,  without  formal  demand,  and  interest  would  be 
recoverable,  as  damages.  All  the  facts  are  set  forth  in  the 
complaint,  which  justified  and  led  to  the  action  of  the  Comp- 
troller.   The  bank,  by  its  default,  initiated  proceedings'  whidi 
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resulted  in  a  transfer  of  the  moneys  of  its  depositors  to  a  re- 
ceiver, and  thns  put  it  out  of  its  own  power  to  pay  its  depos- 
itors, when  called  upon  to  do  so.  A  demand,  under  such 
circumstances,  would  have  been  an  idle  ceremony.  The  bank 
cannot  be  permitted  to  say  that  the  depositor  should  have  made 
a  demand,  when,  if  made,  it  would  have  been  nugatory  and 
useless.  It  has  been  held,  that,  in  cases  of  insolvency,  where 
a  debt  is  payable  on  demand,  and  no  special  demand  is  shown, 
interest  is  to  be  computed  from  the  first  publication  of  the 
proceedings  in  insolvenqr.  {Brown  v.  Lamhy  6  Meto.^  203.) 
Beason  and  analogy  favor  the  application  of  the  rule  to  the 
present  case. 

Judgment  is  accordingly  ordered  for  the  plaintiff  in  eadi 
action,  as  against  the  bank. 


E.  Piatt  Johnson   and    Richard  M.  Henry ^    for   the 
plaintiff. 

*    Edmund  H.  Smithy  {Assistant  District  Attorney^  for  the 
defendants. 


Oloa  db  Malttta  Fraloff 

vs. 

The  New  York  Central  and  Hudson  Biver  Bailroad 

Company. 

/ 

On  the  trial  of  a  Buit  against  a  railroad  corporation,  to  reoorer  the  Talne  of  cer- 
tain laces,  forming  part  of  the  contents  of  a  tmnk,  which  the  oorporalaon 
transported  as  the  baggage  of  a  passenger,  who  went  by  the  same  train  with 
the  trunk,  the  jnry  were  instructed,  that  they  were  to  decide,  as  a  qnestioii  of 
fact,  under  the  rules,  defined  by  the  Court,  whether  or  not  the  laces  in  ques- 
tion were  baggage :  that  the  responsibility  of  a  carrier  could  not  be  mun- 
tained  to  the  extent  of  making  him  responsible  for  such  unusual  articles  as 
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the  exceptional  habits  or  fancies,  or  the  idiosyncracies,  of  some  particular  in- 
diyidnal,  might  prompt  that  individual  to  carry;  that  liability  was  limited  to 
responsibility  for  such  articles  as  it  was  customary  or  reasonable  for  travel- 
ers of  the  same  class  or  tastes,  in  general  to  take  with  them  for  such  journeys 
as  the  one  which  was  the  subject  of  inquiry ;  and  that  they  could  find  a  por- 
tion of  the  laces  to  have  been  reasonable  baggage  and  the  remainder  not. 
Tbe  jury  found  a  verdict  for  the  plaintiff  for  $10,0P0.  A  motion  was  made 
Jt>y  the  defendants  for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence  :  Held,  that,  as  the  jury  must  have  found  that  the  laces, 
to  the  value  of  $10,000,  were  baggage,  and,  as  their  verdict  was  sustained  by 
credible  testimony  as  to  such  value,  it  was  conclusive. 
Whether  the  laces  in  question  were  the  wearing  apparel  of  the  plaintiff,  and  were 
reasonable  and  ordinary  wearing  apparel  to  be  carried  by  her  as  baggage,  was 
a  question  of  &ct  for  the  jury. 

(Before  Wallaob,  J.,  Sonthem  District  of  New  York,  April  Ist,  1876.) 

Wallace.  J.  This  is  a  motion/ upon  a  case  made,  for  a 
new  trial.  The  action  is  by  a  passenger,  to  recover  for  bag- 
gage lost  while  in  charge  of  the  defendant.  The  jury  rendered 
a  verdict  for  the  plaintiff,  for  $10,000. 

The  facts  npon  which  the  verdict  of  the  jury  is  predicated 
are  so  nnnsual,  and  the  amount  of  the  recovery,  in  view  of 
the  nature  of  the  action,  is  so  exceptional,  that  this  motion 
deserves  and  has  received  careful  consideration ;  but,  notwith- 
standing the  very  elaborate  and  able  argument  of  the  defend- 
ant's counsel,  and  my  own  inclination  to  dissent  from  the 
conclusions  of  the  jury,  upon  one  of  the  vital  questions  of 
fact,  I  am  convinced  that  the  case  presented  is*not  within  the 
rules  which  authorize  a '  verdict  to  be  set  aside  as  contrary  to 
evidence. 

Credible  testimony  was  given  which  authorized  the  jury 
to  find  the  following  facts :  The  plaintilf  was  a  Kussian  lady, 
of  high  rank  and  large  estates,  who,  for  some  time  prior  to 
coming  to  the  United  States,  had  been  travelling  in  Europe, 
spending  her  time  mainly  in  its  principal  capitals.  Partly 
for  health  and  partly  for  pleasure,  in  September,  1869,  she 
determined  to  visit  the  United  States,  and  left  England,  under 
the  escort  of  one  Webber,  as  a  travelling  companion,  and 
came  to  Kew  York  city.    While  in  England,  her  baggage 
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comprised  twelve  tmnks.  Of  them  she  brought  here  four 
large  and  two  small  ones,  containing  wearing  apparel  for  her 
own  nse,  of  great  variety  and  qaantitj,  and  of  very  expensive 
quality.  Included  in  her  wearing  apparel  was  a  large  quan- 
tity of  rare  and  valuable  laces,  which  she  had  been  accustomed 
to  wear  occasionally  at  home  and  during  her  travels  in  Europe, 
and  which  she  valued  at  $200,0Q0.  She  contemplated  exte&- 
sive  travels  in  this  country,  and  brought  with  her  about 
$15,000,  for  her  expenses,  but  had  no  fixed  plans  as  to  the 
duration  or  details  of  her  travels.  After  staying  several 
weeks  in  New  York  city,  she  commenced  her  travels  here, 
and  started  for  Chicago,  intending  to  visit  various  places  on 
the  wayj  designing  not  to  return  to  New  York,  but  to  decide, 
after  arriving  at  Chicago,  where  she  would  go,  contemplating, 
in  a  general  way,  going  to  Nejiv  Orleans,  Havana,  California, 
and,  possibly,  Rio  Janeiro,  or  to  some  of  those  places.  She 
carried  with  her,  from  New  York,  one  large  trunk,  a  small 
trunk,  a  hat  box,  four  satchels,  a  bag  containing  jewelry,  and 
iet  cage  of  birds.  She  took  with  her-  the  laces  in  question, 
which  were  packed  in  the  large  trunk.  This  contained  several 
trays,  the  laces  being  in  the  fitlh  one  from  the  top.  Webber 
accompanied  her.  They  stopped  at  the  Delavan  House,  in 
Albany,  for  a  day  op  two,  and  the  large  trunk  was  allowed 
to  remain,  during  that  time,  in  the  baggage  room  of  the 
hotel,  locked  up  with  other  baggage.  Webber  went  to  the 
trunk  once  or  twice,  by  the  plaintiff's  request,  and  procured 
from  it  articles  which  she  wanted.  Just  before  it  was  taken 
from  the  hotel  to  the  defendant's  depot,  by  the  hotel  porter, 
Webber  returned  fhese  articles  to  the  trunk.  He  then  saw 
the  package  in  which  the  laces  had  been  folded  by  the  plaintiff 
when  she  packed  her  trunks.  He  locked  the  trunk,  and,  soon 
•  after,  it  was  delivered  by  the  porter  to  the  defendant's  bag- 
gage agent,  and  was  checked  for  Niagara  Falls,  whither  the 
plaintiff  and  Webber  went  by  the  same  train  as  did  the 
baggage.  The  trunk  was  in  good  condition  when  delivered 
to  the  defendant's  ag^nt.  When  it  arrived  at  Niagara  Falls, 
the  locks  were  broken,  the  contents  disturbed,  and  the  plaintiff 
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refused  to  receive  it  until  it  was  examined  to  ascertain  if  the 
contents  were  safe.  Upon  examination,  it  appeared  that  the 
laces  were  missing,  although  nothing  else  had  been  taken. 
Articles  of  great  valne  were  necessarily  exposed  to  .view  be- 
fore the  laces  conld  have  been  abstracted  from  the  trunk.  As 
to  the  value  of- the  laces,  the  jury  were .  authorized  to  find  a 
verdict  for  a'  very  small  sum,  or  for  $62,000.  Some  of  the 
laces  were  collars  and  handkerchiefs,  and  others  were  flounces, 
corsages,  and  dress  trimmings,  of  various  kinds.  Although  a 
large  amount  of  testimony  was  elicited  on  the  part  of  the.da- 
fendant,  tending  to  contradict  many  of  these  facts,  and,  upx>n 
some  of  them,  strongly  discrediting  the  plaintiff's  case,  I  am 
constrained  to  hold  that  there  was  su£Scient  evidence  to  au- 
thorize the  jury  to  find  them  substantially  as  above  stated. 

Among  other  things,  the  jury  were  instructed,  that  they 
were  to  decide,  as  a  question  of  fact,  under  the  rifles  defined 
by  the  Court,  whether  or  not  the  laces  in  question  were  bag- 
gage, and,  in  this  connection,  the  Court  charged  as  follows : 
^*  The  responsibility  of  a  carrier  cannot  be  maintained  to  the 
extent  of  making  him  responsible  for  such  unusual  articles 
as  the  exceptional  habits  or  fancies,  or  the  idiosyncrasies,  of 
some  particular  individual,  may  prompt  that  individual  to 
carry.  That  liability  is  limited  to  responsibility  for  such  arti- 
cles as  it  is  customary  or  reasonable  for  travellers  of  the  same 
class  or  tastes,  in  general  to  take  with  them  for  such  journeys 
as  the  one  which  is  the  subject  of  inquiry."  They  were  also 
instructed  that  they  could  find  a. portion  of  the  laces  to  have 
been  reasonable  baggage,  and  the  remainder  not. 

I  have  summarized  these  facts,  and  referred  to  the  instruc- 
tions mentioned,  for  the  purpose  of  presenting  satisfactorily 
the  salient  fea{ures  of  the  case  in  regard  to  the  question 
which  has  impressed  me  as  the  most  serious  one — whether 
the  jury  could  properly  find  that  the  property  for  which  the 
plaintiff  has  obtained  a  verdict  was  reasonable  and  ordinary 
baggage. 

*  The  jury  must  have  found  that  laces  of  the  value  of 
$10,000,  carried  by  a  traveller,  with  a  large  assortment  of 
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other  articles  of  apparel,  for  personal  use,  are  reasonable  and 
ordinary  baggage,  for  the  lofis  of  which  a  carrier,  to  whom 
they  have  been  delivered,  without  notice  of  their  value,  is 
responsible.  On  first  impression,  the  statement  of  this  con- 
clusion raises  a  somewhat  violent  presumption  against  the 
correctness  of  the  verdict.  No  precedent  for  a  recovery  so 
large  has  been  found,  and,  if  it  is  sustained,  it  is  difficult  to 
ascertain  where  the  limit  of  a  carrier's  liability  exists.  !Never- 
theless,  if  the  question  was  properly  left  to  the  jury  to  de- 
cide, as  one  of  fact,  the  value  of  the  articles  was  peculiarly 
for  their  consideration;  and  abundant  testimony  was*  before 
them  to  sustain  the  conclusion  they  reached.  The  difficulty, 
in  this  case,  lies  in  the  character  of  the  articles  for  the  loss  of 
which  the  action  was  brought.  They  were  claimed  to  be  a  por- 
tion of  the  plaintifPs  wearing  apparel.  If  they  were  such, 
within  all  ihe  cases,  they  were  baggage,  unless  they  were  so 
valuable  and  rare  as  to  exclude  them  from  that  category. 
What  is  wearing  apparel,  must  necessarily  be  a  question,  oi 
fact.  [What  is  reasonable  and  customary  wearing  apparel,  to 
be  carried  by  a  traveller  upon  a  particular  journey,  must,  also, 
be  a  question  of  fact.  I  know  of  no  case  where  this  lias  been 
held  to  be  a  question  of  law.  The  conflict  in  the  authorities 
arises  when  we  pass  beyond  these  articles,  to  inquire  what  other 
property  is  baggage.  By  some  of  these  authorities  it  is^  held, 
that  the  broad  question  is  one  for  the  jury- to  determine,  both 
as  to  character  and  value,  depending  upon  the  tastes  and  habits 
of  the  traveller,  his  pecuniary  circumstances,  his  position  in 
society,  and  the  conveniences  and  necessities  of  the  particular 
journey,  and  that  their  decision  cannot  be  disturbed,  {Saw&on 
V.  Perm.  R.  R.  Co.y  2  Alib.  Pr,  R^.,  n.  «.,  230 ;  McGHZ  v. 
Rowcmd^  3  Barr^  451 ;)  while,  by  others,  it  is  held  to  be  one 
of  law  for  the  Court ;  and  in  these  we  find  an  irreconcilable 
confiict  in  its  determination.  Thus,  money  for  travelling  ex- 
penses has  been  excluded,  {Orant  v.  Newton^  1  E.  D.  Smithy 
95,)  and  allowed,  {Merrill  v.  GfrinneUy  30  N.  Y.  594 ;)  jewebry 
excluded,  {Richards  v.  Westootty  2  Boaw.,  589,  and  27ie  lonicj 
5  Blatchf.  C.  C.  R.J  588,)  and  allowed,  {MbCormick  v.  ITud 


APRIL^  1876.  489 


Fraloff  tf.  The  N.  T.  Central  and  Hudson  River  R.  R.  Ga 

«oft  liiver  H.  B,  Co.^  4  -21  i?.  Smithy  181 ;)  pistols  exdnded, 
(C%ie.,  B.Ldk  P.  R.  B.  Co.  v.  '(7o/^«,  66  lU.,  212,)  and 
guns  allowed,  (  Vom  Horn  v.  Kermit^  4  ^.  2?.  Smithy  458  j) 
manuBcripts  exdnded,  {iSannihal  Railroad  v.  Stoifty  12  TToZZ., 
263,)  and  allowed,  {Hopkins  v.  Fi?*fo(?tt,  6  Blatchf.  C.  C.  i?., 
64.)  An  examination  bf  these  cases  justifies  the  remark,  that 
the  limit  of  the  carrier's  responsibility  seems  as  uncertain  when 
left  to  be  ascertained  as  a  question  of  law  by  the  Court,  as 
when  left  to  the  inquiiy  of  a  jury.  Holding,  as  I  do,  that^ 
whenever  the  article  in  controversy  is,  or  may  be,  wearing  ap- 
parel, a  question  arises  for  the  determination  of  the  jury  as  to 
whether,  upon  the  facts  in  the  particular  case,  it  was  such  aa 
the  traveller  was  entitled  to  carry  as  baggage^  it  follows,  that 
the  finding  of  the  jury,  when  sustained  by  credible  testimony, 
must  be  condusive.  If  the  Court  can  set  aside  the  verdict, 
because  it  appears  that  the  .property  was  of  greater  value  than 
the  judge  deems  it  reasonable  that  a  traveller  should  cany,  the 
question  is  no  longer  one  of  fact  for  the  jury,  but  one  of  law 
for  the  Court.  If  it  is  to  be  decided  as  matter  of  law,  what 
standard  of  value  is  to  be  adopted }  Illustrated  by  the  present 
case,  when  the  juiy  have  found  that  the  value  of  the  plaintifPs 
property  was  $10,000,  or  that  such  of  it  as,  imder  the  circum- 
stances, she  was  entitled  to  carry,  was  of  that  value,  is  it  to  be 
said  it  must  be  set  aside,  whereas,  if  it  had  been  $1,000,  or 
$3,000,  the  law  would  sanction  the  recovery }  If  'so,  it  is  the 
duty  of  the  Court,  instead  of  instructing  the  jury  that  they 
are  to  determine  what,  in  the  particular  case,  is  reasonable  and 
customary  baggage,  to  instruct  them  th^t  the  value  or  amount  • 
.must  not  exceed  some  arbitrary  limit  defined  by  the  Court.  To 
this  proposition  I  cannot  assent.  If  carried  to  its  logical  con- 
dusion,  it  would  abrogate  the  functions  of  the  juiy  with  refer- 
ence to  questions  of  this  class.  On  the  other  hand,  if  the 
*  views  I  have  expressed  are  a  correct  exposition  of  the  law,  the 
carrier  is  exposed  to  the  .hazard  of  most  onerous  responsibili- 
ties.  In  this  case,  the  verdict  might  have  been  for  $62,000, 
and  it  could  not  have  been  said  that  the  verdict  was  contrary 
to  the  evidence,  as  to  the  value  of  the  property  lost.    It  would 
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be  difficult  to  ooncdve  that  any  facta  would  justify  such  a  re- 
coTeiy  for  loss  of  baggage.  Undoubtedly,  the  case  would  be 
rare  where  such  a  yerdict  would  not  indicate  prejudice,  parti- 
ality or  miBconception  on  the  part  of  the  jury;  and,  in  such 
case,  under  its  general  power  over  verdicts,  the  Court  oould 
set  it  aside.  But,  had  it  been  for  that  sum  here,  I  am  not 
prepared  to  say  that  it  could  not  be  sustained,  in  view  of  the 
extraordinary  features  of  the  case.  As  is  said  by  the  Supreme 
Court  of  Pennsylvania,  in  MoGHU  v.  Sowand^  (supraj)  it  is 
not  obvious  in  what  manner  the  Court  can  restrict  the  quantity 
or  value  of  the  articles  that  may  be  deemed  either  proper  or 
useful  for  the  ordinary  purposes  of  the  traveller,  because,  in 
the  liature  of  things,  it  is  susceptible  of  no  precise  or  definite 
rule,  and,  when  there  is  an  attempt  to  abuse  the  privil^e,  the 
Court  must  rely  upon  the  intelligence  and  integrity  of  the 
JTiiy,  to  apply  a  corrective.  If  carrierfl  are  im>,nlling  to 'aannne 
the  liabilities  which  they  may  incur  if  this  rule  is  adopted  by 
the  Courts,  they  must  resort  to  such  regulations,  in  r^ard  to 
the  transportation  of  bagj^aige,  as  are  sanctioned  by  law,  or  ap- 
peal to  legislation  for  protection. 

I  have  not  deemed  it  necessaiy  to  refer  to  any  other  of  the 
miany  grounds  upon  which  it  is  urged  a  new  trial  should  be 
granted.'  I  entertain  no  doubt  that,  upon  the  other  questions 
of  fact,  there  was  sufficient  evidence  to  justify  the  conclusions 
of  the  jury.  As  to  the  rulings  of  the  Court  upon  the  trial, 
those  of  importance  were  quite  maturely  considered,  and,  upon 
examination,  meet  my  approval  now.  Th6  novelty  and  im- 
portance of  the  questions  involved  render  the  case  one  eminently 
fit  for  the  consideration  of  a  higher  tribunal^  and  to  its  con- 
sideration these  questions  should  be  remitted. 

Thb  motion  for  a  new  trial  is,  accordingly,  denied. 

James  W,  Oerardy  for  the  plaintiff. 
ElUott  F.  Shepa^dy  for  the  defendant. 
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In  an  indictment  founded  on  §  8897  of  the  Revised  Statutes,  which  creates 
offences  in  respect  to  cigars,  it  is  not  necessary  to  aver,  in  the  indictment,  an 
intent  to  delraad  the  United  States. 

Although  §  8897  designates  as  felonies  some  of  the  offences  specified  in  it,  and 
omits  to  designate  others  as  felonies,  offences  of  each  class,  wliich  arise  out 
of  one  and  the  same  transaction,  may,  under  §  1024  of  the  Revised  Statutes, 
be  charged  in  one  indictment,  in  different  counts. 

The  offence  created  by  §  8897,  of  affixing  to  a  box  oontaining  cigars  a  stamp  in 
the  similitude  or  likeness  of  a  customs  stamp  required  to  be  used  by  the  laws 
of  the  United  States,  may  be  committed  by  affixing  to  a  box  containing  do- 
mestic cigars,  not  imported,  and  subject  only  to  an  internal  revenue  tax,  and 
on  which  such  tax  has  been  duly  paid,  a  stamp  in  the  rimilitude  or  likeness  of 
a  customs  stamp  required  to  be  used,  by  g  2804  of  the  Revised  Statutes,  on  a 
box  of  imported  cigara. 

(Before  Bvmcdiot,  J.,  Southern  District  of  New  York,  April  6th,  1876.) 

9 

Tbib  was  an  indictment  founded  on  §  8397  of  the  Bevised 
(Statutes,  which  provides  as  follows :  ^  Wheneyer  any  cigars 
are  removed  from  any  mannf actorj,  or  place  where  cigars  are 
made,  without  being  packed  in  boxes,  as  required  b j  the  pro- 
visions of  this  chapter,  or  without  the  proper  stamp  thereon, 
denoting  the  tax,  or  without  bnming  into  each  box,  with  a 
branding  iron,  the  number  of  cigars  contained'  therein,  the 
name  of  the  manufacturer,  and  the  number  of  the  district  and 
the  State,  or  without  properly  affixing  thereon  and  cancelling 
the  stamp  denoting  the  tax  on  the  same,  or  are  sold  or  offered 
for  sale  not  properly  boxed  and  stamped,  they  ahaU  be  forfeited 
to  the  United  States.  And  every  person  who  commits  any  of 
the  above-described  offences,  shall-  be  fined  for  each  such 
offence  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  and  imprisoned  not  less  than  six  xnonths  nor 
more  than  two  years.  And  every  person  who  packs  cigars-  in 
any  box  bearing  a  false  or  fraudulent  or  counterfeit  stamp,  or 
who  affixes  to  any  box  containing  cigars  a  stamp  in  the  simili- 
tude or  likeness  of  any  stamj>  required  to  be  used  by' the  laws 
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of  the  United  States,  whether  the  same  he  a  customs  or  inter- 
nal reyenue  stamj) ;  or  who  bu js,  receiyes  or  has  in  his  pos- 
session any  cigars  on  which  the  tax  to  which  thej  are  liable 
has  not  been  paid,  or  who  removes  or  canses  to  be  removed 
from  any  box,  any  stamp  denoting  the  tax  on  cigars,  with  in- 
tent to  nse  the  same,  or  who  nses  or  permits  any  other  per- 
son to  use  any  stamp  so  removed,  or  who  receives,  buys,  sells, 
gives  away  or  has  in  his  possession  any  stamp  so  removed,  or 
who  makes  any  other  fraudulent  use  of  any  stamp  intended 
for  cigars,  or  who  removes  from  the  place  of  manufacture 
any  cigars  not  properly  boxed  and  stamped,  as  required  by 
law,  shall  be  deemed  guilty  of  a  felony,  and  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  one  thousand  dol- 
krs,  and  imprisoned  not  less  than  six  months  nor  more  than 
three  years." 

that  it  did  not  aver  any  intent  to  defraud  the  United  States. 
It  was  held,  that  such  averment  was  not  necessary. 

Section  1024  of  the  Bevised  Statutes  provides  as  follows : 
'^  When  there  are  several  charges  against  any  person  for  the 
stale  act  or  transaction,  or  for  two. or  more  acts. or  transactions 
connected  together,  or  for  two  or  more  acts  or  transactions  of 
the  same  class  of  crimes  or  offences,  which  may  be  properly 
joined,  instead  of  having  several  indictments,  the  whole  may 
be  joined  in  one  indictment,  in  separate  counts ;  and,  if  two 
or  more  indictments  are  found  in  such  cases,  the  Court  may 
order  them  to  be  consolidated."  It  was  held,  that,  under 
§  1024,  several  of  the  offences  created  by  §  3397,  arising  out 
of  one  and  the  same  transaction,  might  be  charged  in  one  in- 
dictment, in  different  counts,  although  some  of  such  offences 
were  declared  by  §  3397  to  be  felonies,  while  others  of  them 
were  not  so  designated  by  that  section.   . 

One  of  .the  offences  charged  in  the  indictment  was  that  of 
affixing  to  a  box  containing  cigars  a  stamp  in  the  similitude  or 
likeness  of  a  customs  stamp  required  to  be  used  by  the  laws 
of  the  United  States.  Evidence  was  given  that  the  defendant 
had  affixed  to  a  box  containing  cigars,  a  stamp  in  the  simili- 
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tude  or  likeness  of  a  cpfitoms  stamp  required  to  be  used,  by 
§  2804  of  the  Bevised  Statutes,  on  a  box  of  imported  cigars ; 
but  it  further  appeared,  that  the  cigars  in  the  box  to  which  the 
defendant  had  afiSxed  such  stamp,  were  domestic  cigars,  not 
imported,  and  were  subject  only  to  an  internal  revenue  tax, 
and  that  such  tax  had  been  duly  paid.  It  was  held,  that  the 
offence  chai^ged  had  been  committed.  The  Court  ruled,  that 
the  general  language  of  §  8397  would  cover  such  a  case,  while, 
to  exclude  such  a  case,  the  word  '^  thereon,"  or  similar  words, 
must  be  interpolated  after  the  words  "  to  be  used ;"  that,  if 
such  word  should  be  interpolated,  it  would  be  necessary  to 
prove,  in  addition  to  the  act  of  affixing  the  described  stamp  to 
a  box  containing  cigars,  the  further  fact,  that  the  cigars  were 
of  foreign  or  of  domestic  manufacture,  according  to  the  char-, 
acter  of  the  stamp  afi^ed,  when  such  fact  was  not  made  ma- 
terial by  any  words  in  the  statute ;  that  such  a  construction 
would  lead  to  compelling  proof  that  the  stamp  affixed  was  a 
counterfeit  of  the  stamp  required  to  be  placed  upon  the  par- 
ticular box  of  cigars  which  formed  the  subject  of  the  charge, 
and  thus  evasions  of  the  law  would  be  rendered  easy ;  and 
that  the  prevention  of  the  use  or  circulation  of  stamps  in  the* 
similitude  or  likeness  of  customs  stamps  required  to  be  used 
by  the  laws  of  the  United  States,  was  a  legitimate  object  of  a 
statute  of  the  United  States,  and  it  was  no  objection  to  such  a 
statute,  that  an  indirect  effect  of  it  would  be  to  prevent  the  sale 
of  domestic  cigars  as  foreign  made  cigars,  which  had  paid  a 
duty. 

AfnJ>ro9e  H.  Purdy^  {Assistant  District  Attorney^)  for 
the  United  States. 

Morrison^  Zauterbach  <6  Spingamy  for  the  defendant. 
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WnJiIB  J0NE8 

Ghablsb  H.  Field  and  Maubiob  Fltnn.    In  ^quitt. 


An  injanction  was  applied  for  to  rettrain  the  ^fringement  of  a  patent 
within  fire  months  preTiondiy.  On  the  motion,  the  yalidity  of  the  patent 
diapated,  the  norelty  of  the  inyention  waa  denied,  ezclnaiTe  poaaeaaion  in  the 
plaintiff  waa  not  ahown,  the  defendants  were  shown  to  be  able  to  respond  in 
damages,  and,  on  a  broad  oonatmction  of  the  claim  of  the  patent,  for  which 
the  plaintiff  contended,  the  affidayita  in  opposition  raised  a  donbt  aa  to  the 
noTeltj  of  the  inyention:  JffM,  that  the  motion  must  be  denied. 

m 

(Before  Bxridiot,  J.^Eaatem  District  of  New  York,  April  8th,  1S76.> 

Benedict,  J.  This  is  a  motion  for  an  injunction  to  restrain 
the  defendants  from  making  a  certain  form'of  self-lnbricating 
•  vehicle  axles,  which,  it  is  claimed,  infringe^  upon  a  patent 
owned  by  the  plaintiS.  The  patent  relied  on  waa  first  issued 
to  the  plaintiff  on  March  10th,  1874.  It  was  re-issned  Kovem- 
ber  lOihy  1874,  No.  6,129.  The  claim  in  the  re-iasae  is  for  ''  a 
wheel  axle,  with  recesses  in  the  npper  part  of  such  axle,  sub- 
stantially in  the  manner  and  for  the  purposes  set  forth." 

Neither  the  construction  nor  the  validity  of  the  re-issne  has 
ever  been  adjudicated.  Upon  this  motion,  the  validity  of  the 
patent  is  disputed  and  the  novelty  of  the  invention  is  denied. 
If,  as  the  plaintiff  contends,  his  invention  covers  every  form  of 
recess  made  in  the  upper  part 'of  an  axle,  for  the  purpose  of 
containing  oil  and  permitting  it  to  be  drawn  therefrom  as  the 
wheel  revolves,  the  afiidavits  produced  in  opposition  to  this 
motion  raise  sufBicient'  doubt  as  to  the  novelty  of  ^the  invention, 
to  defeat  a  motion  for  injunction,  where,  as  in  this  case,  the 
patent  was  issued  within  five  months,  where  exclusive  posses- 
sion is  not  shown,  and  where  the  defendants  are  responsible 
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and  able  to  respond  to  any  claim  for  damages  that  may  be  made 
out  against  them. 

The  motion  mnst,  therefore,  be  denied. 

« 

John,  J.  AUerij  for  the  plaintiff. 
Andrew  J.  Toddf  for  the  defendants. 


SlOHABD     MABTINy     ASBIGHEB     IN     BAKXBUPTCnr     OF     tToSSPH 

Fabbbl 

vs. 

James  Chambsbs.  In  EQirrrY.. 

F.,  a  dealer  in  boots  and  sboes,  was  accastomed^to  bay  goods  of  C.  At  a  time 
when  he  waa  not  indebted  to.G.,  he  applied  to  C.  to  bny  more  goods  on  credit, 
and  it  was  agreed  that  0.  should  famish  him  g^oods  from  time  to  time,  on  the 
■eearity.of  a  mortgage  on  certain  lands  of  E.  The  mortgage  was  made  by  F. 
to  C,  being,  in  terms,  to  secure  any  liability,  not  ezceecUng  $8,000,  that  might 
be  incarred  by  F.  to  C,  and  being  so  drawn  as  to  cover  any  present  as  well  as 

■  any  fatare  liability.  C.  afterwards  sold  goods  to  F.  to  the  value  of  $800,  who 
eontinaed  bis  basiness,  but  was,  shortly  afterwards,  adjudged  a  bankrupt,  '{lie 
assignee  in  bankruptcy  of  F.  brought  this  suit  to  set  aside  the  mortgage :  Beld, 
that  the  mortgage  was  valid  to  the  extent  of  the  goods  sold  by  C.  to  F.  on  the 
faith  of  the  mortgage. 

(Before  Bkmsdict,  J.,  Eastern  District  of  New  York,  April  17th,  1876.) 

BENEDicry  J.  This  is  an  action  bronght  by  Biehard  Marvin, 
assignee  in  bankraptcy  of  Joseph  Farrel,  to*set  aside  a  moft^ 
gage  made  by'Farrel  to  the  defendant  James  Chambers.  It 
appears,  from  the  evidence,  that  Farrel  was'  a.  dealer  in  boots 
imd  shoes,  accastomed  to  buy  goods  of  the  defendant.  On  the 
6th  of  Jnn^  1874,  Farrel,  not  being  at  the  time  indebted  to 
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Chambers,  applied  to  Chambers  to  bay  more  goods  upon  credit, 
whereupon  it  was  agreed  that  goods  should  be  furnished  him 
from  time  to  time,  upon  the  security  of  a  mortgage  upon  cer- 
tain lands.  In  pursuance  of  this  arrangement,  the  mortgage 
in  question  was  made,  which,  in  terms,  stated  that  it  was  given 
to  secure  any  liability,  not  exceeding  the  sum  of  $3,000,  that 
might  be  incurred  by  the  mortgagor  to  the  mortgagee.  The 
clause  in  the  mortgage  is  drawn  to  cover  any  present  as  well  as 
any  future  liability ;  but,  as  before  stated,  it  is  admitted  that 
no  present  liability  existed  at  the  time  of  its  execution.  Goods 
were  thereafter  sold  by  Chambers  to  Farrel,  to  the  amount  of 
some  $800,  and,  no  long  time  afterwards,  Farrel  became  bank- 
rupt. Now,  Chambers  claims  to  hold  this  mortgage  as  security 
for  the  value  of  the  goods  actually  sold  by  him  to  Farrel  upon 
the  faith  of  the  mortgage.  The  evidence  contains  some  con- 
tradictory testimony  as  to  whether  Chambers  knew  that  Farrel 
was  insolvent  at  the  time  of  the  execution  of  the  mortgage ; 
but,  there  is  no  dispute  as  to  the  fact,  that,  after  giving  the 
mortgage,  Farrel  continued  his  business,  and  actually  received 
from  Chambers  some  $800  worth  of  goods,  which  were  pur- 
chased upon  the  faith  of  the  mortgage  in  question.  The  case 
is  thus  shown  to  be  one  of  a  mortgage  executed  in  good  faith, 
for  a  present  good  consideration.  Such  a  mortgage  is  protected 
by  the  bankrupt  law,  and,  to  the  extent  of  the  advances  actu- 
ally made,  is  good  as  against  an  assignee  in  bankruptcy. 

There  must,  theref  (»*e,  be  a  decree  dismissing  the  bill,  with 
costs. 

Hiohard  Marvin^  the  plaintiff,  in  person. 

Charles  JT.  Dichmsorij  for  the  defendant. 
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In  an  indictment  for  uttering  a  counterfeit  bill,  if  the  bill  is  incorrectly  described 
in  respect  to  its  bill  naxnber,  the  yariance  is  fatal. 

Where  such  an  indictment  purports  tp  set  forth  an  exact  copy  of  the  bill,  the  de- 
scription set  forth,  though  needlessly  particular,  must  conform  to  the  instru- 
ment giren  in  evidence.  But,  a  mere  literal  variance  will  not  be  fatal  A 
yariance  is  literal,  when  it  does  not. make  a  word  different  in  sense  and  gram  ■ 
mar,  but  leaves  the  sound  and  sense,  in  substance,  the  same. 

An  indictment  for  uttering  a  counterfeit  United  States  note,  gave  incorrectly 
the  abbreviations  of  certain  Latin  words  which  formed  an  inscription  upon  the 
seal  of  the  Treasury  of  the  United  States,  as  stamped  on  all  genuine  United 
States  notes.  The  indictment  contained  letters  upon  what  was  intended  to  be 
a  copy  of  such  seal,  but  those  letters  did  not  form  the  abbreviations  found  in 
the  note  offered  in  evidence,  nor  did  they  form  any  word,  Latin  or  English : 
Mtld,  that,  as  the  inscription  on  the  seal  on  the  note  coDtained  no  complete 
word,  and  as  the  letters  set  forth  in  the  indictment,  as  the  description,  did 
not  form  any  word,  either  Latin  or  English,  it  was  impossible  to  say  that  any 
word  had  been  omitted  or  incorrectly  given,  and  the  variation  was  one  in 
respect  of  letters,  and  was  not  fataL 

The  indictment  omitted  the  word  *'to"  from  the  phrase  "pay  to  the  bearer: " 
Bddf  that  the  variance  was  not  material 

The  indictment  inserted  the  word  "on"  before  the  word  "duties"  in  the 
phrase  "  all  other  dues  to  the  United  States,  except  duties : "  Held,  that  the 
variance  was  unimportant* 

The  indictment  used  the  words  "counterfeited  bill"  while  the  note  read 
"counterfeit  bill: "  Hdd,  that  this  was  merely  a  literal  variance. 

(Before  Bknxdict,  J.,  Southern  District  of  New  York,  April  24th,  1876.) 

Bbnediot,  J.  The  indictment  in  this  case  displays  snch 
extreme  carelessness  on  the  part  of  the  draughtsman,  tJiat  any 
attempt  to  tiy  it  would  be  expected  to  raise  questions  of  vari- 
ance. As  found,  the  indictment  contains  eight  counts,  some 
charging  the  uttering,  others  the  possession  with  intent  to 
utter,  counterfeit  bills  particularly  described  in  each  count. 
Several  of  the  counts  were  necessarily  abandoned  because 
the  bills  therein  described,  although  set  out  with  extreme  de- 
tail, were  incorrectly  described  in  respect  to  the  bill  number, 
a  variance  in  respect  to  the  bill  number,  which  is  placed  upon 
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all  bills,  for  the  purpose  of  identifying  the  bill,  being  held  to 
be  fatal.  In  consequence  of  this  mUng,  no  evidence  could 
be  produced  in  support  of  t^e  first,  fifth  and  sixth  counts. 
The  fifth  and  sixth  counts  contained  the  additional  defect, 
of  charging  the  uttering  of  a  national  currency  circulating 
note  where  the  bill  set  out  at  length  in  the  count  was  a 
United  States  note.  The  fourth  count  also  fails,  inasmudi 
as  it  charges  the  uttering  of  a  bill  purporting  to  be  of  the 
denomination  of  twenty  dollars,  while  at  the  same  time  it  de- 
scribes a  fifty  dollar  bill.  The  charges  are,  therefore,  reduced 
to  those  contained  in  the  second,  third,  seventh  and  eighth 
counts,  and,  in  regard  to  each  of  these,  the  bill  offered  to  sup- 
port it  presents  a  question  of  variance.  The  objections  taken 
to  these  bills  were  overruled  at  the  trial,  with  leave  to  argue 
the  question  more  deliberately,  upon  a  motion  for  a  new  trial, 
in  case  of  conviction.  The  jury  having  found  the  accused 
guUty  of  the  ofEences  aet  forth  in  the  eecond,  thM,  seventh 
and  eighth  counts,  a  motion  for  a  new  trial  ^as  accordingly 
been  made,  upon  the  ground  that. the  bills  admitted  in  evi- 
dence do  not  conform  to  the  descriptions  given  in  the  indicts 
ment. 

In  each  of  the  counts  under  consideration,  the  accused  is 
charged  in  respect  to  a  particular  bill  which  the  count  states 
to  be  "  as  follows,"  and  then  adds,  with  absurd  particularity, 
what  is  intended  for  a  copy  of  every  word  and  figure  both  on 
the  face  and  on  the  back  of  the  bill.  The  words  "  which  is 
as  follows,"  in  these  counts,  are  equivalent  to  the  words 
^  words  and  figures  following,"  and  must  be  held  to  mean,  that 
the  tenor  of  the  bill  is  given.  Under  such  an  indictment,  the 
rule  is,  that  the  description  set  forth,  although  needlessly  pai^ 
ticular,  must  conform  to  the  instrument  given  in  evidence. 
By  this,  however,  is  not  meant,  that  a  mere  literal  variance 
will  be  fatal.  Variances  which  may  be  fairly  considered  to 
be  merely  literal,  which  do  not  make  a  word  different  in  sense 
and  grammar,  which  leave  the  sotmd  and  sense,  in  substance, 
the  same,  are  not  considered  material  variances,  within  the  rule. 
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(  United  States  r.  Bimnany  1  Bald.j  298.)  The  rale,  of  late, 
has  been  much  relaxed.     (May  r.  OhiOf  14  Ohio^  466.) 

As  respects  the  bill  offered  in  support  of  the  second  count, 
it  appears,  that  the  abbreviations  of  certain  Latin  words  which 
form  an  inscription  upon  the  seal  of  the  Treasury,  as  stamped 
on  all  gen  nine  bills,  are  incorrectlj  given  in  the  indictment. 
In  the  indictment,  letters  appear  upon  what  is  intended  to  be 
a  copy  of  the  seal,  but  those  letters  do  not  form  the  abbrevia- 
tions found  in  the  bill  offered,  nor  do  they  form  any  word, 
Latin  or  English.  Another  variance  appears  on  the  back  of 
the  bill.  In  the  indictment,  the  phrase  is  '^  except  on  daties." 
In  the  bill,  it  reads  ^^  except  duties."  In  another  place,  the 
words  of  the  indictment  are  '^  counterfeited  bill,"  while  the 
bill  reads  ^^  counterfeit  bill." 

In  the  third  count,  similar  discrepancies  in  respect  to  the 
inscription  on  the  seal  appear,  while  the  words  '^  hard  labor," 
found  on  the  back  of  the  bill,  do  not  appear  in  the  indictment ; 
also,  the  words  "  its  fall  value  '*  read,  in  the  indictment,  "  is 
fall  value." 

In  the  fourth  count,  errors  in  respect  to  the  inscription  on 
the  seal  also  appear,  and,  in  addition,  the  word  ^^  counterfeited," 
found  in  the  indictment,  does  not  appear  upon  the  bill  offered 
in  evidence. 

In  the  seventh  and  eighth  counts,  the  inscription  on  the 
seal  is  not  correctly  set  forth,  and  the  word  '*  other  "  is  omitted, 
in  setting  forth  the  endorsements  on  the  bill. 

If  these  various  discrepancies  were  all  to  be  found  in  each 
count,  it  would  be  impossible  to  disregard  them.  Bat,  they 
are  distributed  among  several  counts,  and,  inasmuch  as  each 
count  contains  a  separate  charge  in  respect  to  a  different  bill, 
it  becomes  necessary  to  consider  each  coant  by  itself.  If  any 
one  count  be  supported  by  the  bill  offered  in  evidence  under 
it,  the  conviction  upon  that  count  can  be  sustained,  whatever 
might  be  the  result  as  to  the  other  counts.  I  consider,  then, 
the  second  count.  Here,  the  variances  are  in  the  inscription 
on  the  seal ;  the  omission  of  the  word  "  to ; "  the  insertion  of 
the  word  "  on ; "  and  the  addition  of  the  letters  "  ed  "  to  the 
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word  "  counterfeit."  As  reepecte  the  defect  in  setting  forth 
the  abbreviations  which  form  the  inscription  on  the  seal, 
I  think  they  may  be  disregarded,  as  being  a  mere  variation  in 
letters.  The  inscription  on  the  bill  contains  no  complete  word, 
and  the  letters  set  forth  in  the  indictment,  as  the  inscription, 
do  not  form  any  word,  either  Latin  or  English.  It  is  impossi- 
ble, therefore,  to  say  that  any  word  has  been  omitted  or  incor- 
rectly given.  The  variation  is  in  respect  to  letters.  The  next 
defect  is  the  omission  of  the  word  *'  to  "  from  the  phrase  '*  pay 
to  the  bearer."  But,  this  defect  is  not  snch  as  changes  the 
sense  in  any  way.  The  contract  stated  remains  the  same. 
Such  a  variance  is  not  deemed  material.  In  Quigley  v.  The 
People,  (2  Scammon,  801,)  the  word  "or"  was  omitted  from 
the  phrase  "  B.  Aymar  or  bearer."  The  variance  was  held 
unimportant.  (See,  also,  May  v.  Ohio^  14  Ohioj  466.)  The 
next  defect  consists  in  inserting  the  word  '^  on "  before  the 
word  '*  duties,"  in  the  sentence  "  all  other  dues  to  the  United 
States,  except  duties."  Here,  too,  the  insertion  makes  BO 
change  in  the  sense,  and,  if  the  word  "  or  "  could  be  omitted 
from  the  phrase  "  B.  Aymar  or  bearer,"  the  variance  in  ques- 
tion is,  certainly,  unimportant.  The  remaining  defect  is  in 
the  addition  of  the  termination  "  ed  "  to  the  word  "  counter- 
feit." This  is  merely  literal.  Ko  word  different  in  sense  and 
grammar  is  made.  In  Gomm.  v.  Parmentery  (5  Pick.,  279,) 
upon  a  question  of  variance,  it  is  said  :  ^'  ^  I  promised '  would 
be  construed  to  mean  ^  I  promise.' "  (See,  also,  JSutler  v. 
The  State,  22  Ala,,  48.)  In  respect  to  all  these  differences,  I 
also  remark,  that  no  request  was  made  to  have  them  submitted 
to  the  jury — a  course  suggested  by  the  Court  in  United  States 
V.  HmTnan,  (1  Bald.,  293.)  My  conclusion,  therefore,  is,  that, 
in  admitting  the  bill  offered  to  support  the  second  count,  I 
went  no  further  than  other  Courts  have  gone,  and,  as  to  this 
c^unt,  I  hold  that  the  conviction  must  stand. 

As  to  the  other  counts,  I  do  not  feel  called  on  to  express 
an  opinion,  inasmuch  as  the  requirements  of  justice  will  be 
satisfied  if  Judgment  be  entered  upon  the  second  count  alone. 
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Sentence  will,  accordingly,  be  pronounced  upon  the  second 
coant  alone. 

AmbroBe  H.  Purdy^  {Assvttant  District  Attorney^  for  the. 
United  States. 


Benjwmin  B,  Foster j  for  the  defendant. 


In  re  Joseph  Stupp,  othebwisb  known  as  Cabl  Vogt,  on 

Habeas  Cobpus. 

The  proYisiona  of  the  Revised  Statates  of  the  United  States,  in  regard  to  the 
issuing  of  writs  of  hahea»  corpm  and  certiorari  by  the  Ck>urts  and  jndges  of  the 
United  States,  examined. 

Where  a  person  is  held  in  custody  nnder  a  commitment  by  a  Commissioner,  for 
sarrender  colder  a  treaty  of  extradition,  both  writs  may  properly  be  issned. 

On  the  returns  to  snch  writs,  in  sach  a  case,  it  is  not  the  duty  of  the  Court,  nor 
has  it  the  power,  to  revise  the  decision  of  the  Commissioner  on  the  question  of 
fact  as  to  the  criminality  of  the  accused. 

After  a  commitment  of  the  accused  for  surrender,  and  even  after  his  discharge 
on  fuxbeas  corjnu  has  been  refused,  the  President  may  lawfully  decline  to  sur- 
render him,  either  on  the  ground  that  the  case  is  not  within  the  treaty,  or  that 
the  evidence  is  not  sufficient  to  establish  the  charge  of  criminality ;  but  the 
statute  gives  no  right  of  appeal  or  review  on  the  merits,  to  be  exercised  by 
any  Court  or  judicial  officer. 

The  Court  issuing  the  writ  of  habeat  eorpiu  must  inquire  and  adjudge  whether 
the  Commissioner  acquired  jurisdiction  of  the  matter,  by  oenforming  to  the 
requirements  of  the  treaty  and  the  statute;  whether  he  exceeded  his  jurisdic- 
tion ;  and  whether  he  had  any  legal  or  competent  evidence  of  facts  before 
him,  on  which  to  exercise  a  judgment  as  to  the  criminality  of  the  accused. 

But,  the  Court  is  not  to  inquire  whether  the  legal  evidence  of  facts  before  the 
Commissioner  was  sufficient  or  insufficient  to  warrant  his  conclusion ;  nor,  if 
there  was  legal  and  competent  evidence  of  facts  before  the  Commissioner,  for 
him  to  consider  in  making  up  his  decision  as  to  the  criminality  of  the  accused, 
is  the  Court  to  hold  the  proceedings  illegal,  and  to  discharge  the  prisoner,  be- 
cause some  other  evidence  was  introduced  which  was  not  legal  or  competent, 
but  was  held  to  be  so  by  the  Commissioner,  and  was  considered  by  him  on  the 
question  of  fact,  or  because  the  Court,  on  a  consideration  of  all  the  evidence 
which  the  Commissioner  considered,  would  have  come  to  a  different  conclusion, 
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or  because  the  Court,  on  an  exdnaion  of  eneb  of  the  evidenoe  as  it  may  think 
was  not  legal  or  competent,  would  come,  on  the  rest  of  the  eyidence,  to  a  dif- 
ferent conclusion  of  fact  from  that  at  which  the  Commissioner  arriyed. 

The  proYisions  of  the  2d  section  of  the  Act  ^f  August  12th,  1848,  (9  U.  &  8UU, 
at  Large,  802,)  and  of  the  Act  of  June  22d,  1860,  (12  Id^  84,)  and  of  section 
6271  of  the  Revised  Statutes  of  the  United  States,  in  r^ard  to  documentary 
evidence  from  abroad,  in  extradition  eases,  ezamioed. 

Section  6271  of  the  Reyised  Statutes  prescribes  further  requisites,  beyond  those 
prescribed  by  the  2d  section  of  the  Act  of  1848,  in  respect  to  the  admisability 
in  eyidence  of  copies  of  the  depositions  on  which  an  original  warrant  of  arrest 
was  granted  in  the  foreign  country,  and  supersedes  the  2d  section  of  the  Act 
of  1848. 

But^  the  Act  of  1860  is  not  affected  by  the  Revised  Statutes,  and  Is  still  in  force, 
and  applies  to  all  depositions,  documents  and  papers  from  abroad  offered  in 
eyidence  in  extradition  cases,  except  the  depoutions  on  which  an  original  war- 
rant of  arrest  was  granted  in  the  foreign  country. 

Copies  of  certain  depositions  firom  abroad  in  this  case,  taken  subsequently  to  the 
date  of  the  original  warrant  of  arrest  issued  abroad,  held  admissible  under  the 
Act  of  1860,  and  as  constituting,  with  oral  eyidence  taken  before  the  Commis- 
sioner, legal  testimony,  tending  to  prove  the  criminality  of  the  accused,  and 
materials  for  a  decision  of  the  Commissioner  on  the  question  of  fact,  as  to  the 
criminality  of  the  accused. 

The  case  being  one  under  a  treaty  with  Belgium,  in  respect  to  offences  commit- 
ted in  Belgium,  the  certificate  of  the  Minister  Resident  of  the  United  States 
to  Belgium,  purporting  to  be  made  under  the  Act  of  1860,  which  permits  such 
officer  to  certify  that  the  documents  from  abroad  are  properly  and  legally  au- 
thentioated,  so  as  to  entitle  them  to  be  received  in  evidence  of  the  criminality 
of  the  accused  by  the  tribunals  of  the  foreign  country  from  which  the  accused 
escaped,  certified  that  they  were  legally  and  properly  authenticated,  so  as  to 
entitle  them  to  be  received  in  evidence  In  support  of  the  criminal  chai*g^ 
mentioned  therein,  and  for  similar  purposes  mentioned  in  the  2d  section  of  the 
Act  of  1848,  and  omitted  the  words  "by  the  tribunals  of  Belgium."  The 
documents  were  from  the  records  of  the  tribunals  of  Belgium,  and  were  au- 
thenticated by  ftmctionaries  of  Belgium:  Hdd,  that  this  was  a  sufficient  com- 
pliance with  the  statute. 

(Before  Woodbuit  and  Blatghpobd,  JJ.,  Southern  District  of  New  York,  May 
18th,  1876.) 

Blatohford,  J.  The  prisoner  has  been  committed  to  the 
custody  of  the  Marshal  of  the  United  States  for  this  District, 
by  a  United  States  Commissioner,  to  await  the  issuing  by  the 
President  of  a  warrant  for  his  surrender  to  the  authorities  of 
Belgium,  under  the  treaty  of  extradition  with  that  country, 
concluded  March  19th,  1874,  on  a  charge  of  having  committed 
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the  crimeB  of  murder  and  arson,  at  Bmsselsy  in  Belgium,  on  the 
night  of  the  Ist,  or  the  morning  of  the  2d,  of  October,  1871. 
He  has  been  brought  before  this  Court  on  a  writ  of  Jidbeaa 
earpus^  and  the  proceedings  which  took  place  before  the 
Commissioner  have  been  brought  before  this  Court  on  a 
writ  of  certiorari. 

The  power  to  issue  writs  of  haheaa  corpus  is  given  to  this 
Court  and  its  judges  by  section  751  of  the  Revised  Statutes. 
Section  752  enacts,  that  such  writs  are  to  be  granted  ^^  for  the 
purpose'  of  an  inquiry  into  the  cause  of  restraint  of  liberty." 
Section  757  provides,  that  the  person  to  whom  the  writ  is 
directed  shall  certify  the  true  cause  of  the  detention  of  the 
person  detained.  Section  760  provides,  that  the  person  de- 
tained '^  may  deny  any  of  the  facts  set  forth  in  the  return, 
or  may  allege  any  other  fact  that  may  be  material  in  the 
case."  Section  761  provides,  that  the  Court  or  judge  "shall 
proceed  in  a  summary  way  to  determine  the  facts  of  the  case, 
by  hearing  the  testimony  and  arguments,  and  thereupon  to 
dispose  of  the  party  as  law  and  justice  may  require."  Section 
716  provides,  that  this  Court  shall  have  power  to  issue  all 
writs  not  specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  its  jurisdiction,  and  agreeable  to 
the  usages  and  principles  of  law. 

As  the  prisoner  in  this  case  was  in  custody  under  the 
authority  of  the  United  States,  within  section  753  of  the 
Revised  Statutes,  the  power  and  duty  of  issuing  the  writ  of 
habeas  corpus  existed ;  and,  as  the  petition  for  such  writ 
showed  that  the  prisoner  was  held  under  a  commitment  made 
by  a  United  States  Commissioner,  as  the  result  of  proceedings 
under  a  treaty  for  extradition,  it  was  proper  to  issue  the  writ 
of  certiorari  to  the  Commissioner,  to  bring  such  proceedings 
before  the  Court.  This  was  necessary,  in  order  to  ascertain 
whether  the  Commissioner  liad  jurisdiction  of  the  case.  How 
far  the  Court  will  revise  the  proceedings  before  the  Com- 
missioner is  another  question. 

It  is  contended,  for  the  prisoner,  that,  whatever  may  have 
been  the  Ikw  or  the  practice,  prior  to  the  enactment  of  the 
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Bevised  Statutes  of  the  United  States,  it  is  now  the  duty  of 
the  Court,  and  it  has  the  power,  to  examine  into  the  merits 
of  this  case,  on  the  returns  to  the  writs  it  has  issued.  Section 
722  of  the  Bevised  Statutes  provides,  that  the  jurisdiction  in 
civil  and  criminal  matters  conferred  on  the  District  and  Circuit 
Courts  by  the  provisions  of  title  13  of  those  statutes,  (and 
which  title  embraces  the  jurisdiction  in  regard  to  the  writs 
issued  in  this  case,)  and  of  Title  "  Civil  Bights,"  and  of 
Title  "  Crimes,"  for  the  protection  of  all  persons  in  the 
United  States  in  their  civil  rights,  and  for  their  vindication, 
shall  be  exercised  and  enforced  in  conformity  with  the  laws 
of  the  United  States,  so  far  as  such  laws  are  suitable  to  carry 
the  same  into  effect,  but,  in  all  cases  where  they  are  not 
adapted  to  the  object,  or  are  deficient  in  the  provisions  neces- 
sary to  furnish  suitable  remedies,  and  punish  offences  against 
law,  the  common  law,  as  modified  and  changed  by  the 
Constitution  and  statutes  of  the  State  wherein  the  Court 
having  jurisdiction  of  such  civil  or  criminal  cause  is  held,  so 
far  as  the  same  is  not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States,  shall  be  extended  to  and  govern 
the  said  Courts,  in  the  trial  and  disposition  of  the  cause,  and, 
if  it  is  of  a  criminal  nature,  in  the  infliction  of  punishment 
on  the  party  found  guilty. 

Section  760  of  the  Bevised  Statutes,  in  addition  to  the 
provision  before  cited  from  it,  enacts,  that  the  return  to  the 
writ  of  habeas  corpuSy  and  all  suggestions  made  against  it, 
may  be  amended,  before  or  after  the  same  are  filed,  ^'  so  that 
thereby  the  material  facts  may  be  ascertained."  It  is  urged, 
that  the  intention  of  the  enactments  cited  in  regard  to  the 
proceedings  on  the  writ  of  habeas  corpus  is,  that  the  Court 
shall  ascertain  the  facts  on  which  the  party  is  claimed  to  be 
held  in  custody,  and  shall  then  decide,  as  an  original  question, 
whether  he  ought  to  be  held  in  custody  thereon,  without 
reference  to  the  decision  of  the  Commissioner. 

The  language  used  in  sections  760  and  761  of  the  Bevised 
Statutes  is  substantially  borrowed  from  the  1st  section  of  the 
Act  of  February  5th,  1867,  (U  U.  S.  Stat,  at  La/rge^  885.) 
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That  Act  was  passed  to  extend  the  power  of  the  Courts  and 
judges  of  the  TTnited  States,  in  granting  writs  of  haheaa  corpuB^ 
to  cases  not  provided  for  by  previous  legislation.  The  14th 
section  of  the  Judiciary  Act  of  September  24th,  1789,  (1  Z7". 
S.  IStat,  at  Largey  81,)  restricted  the  power  of  the  Courts  of 
the  United  States  to  issue  writs  of  habeas  oorpusj  in  cases  of 
prisoners  in  jail,  to  such  as  were  in  custody  under  or  by  color 
of  the  authority  of  the  United  States,  or  were  committed  for 
trial  before  some  Court  of  the  same,  or  were  necessary  to  be 
brought  into  Court  to  testify.  The  Act  of  March  2d,  1833, 
(4  Id.y  634,  §  7,)  extended  the  power  to  prisoners  committed 
for  any  act  done,  or  omitted  to  be  done,  in  pursuance  of  a  law 
of  the  United  States,  or  any  order,  process  or  decree  of  any 
judge  or  Court  thereof.  The  Act  of  August  29th,  1842,  (5 
Id.y  589,)  extended  the  power  to  subjects  or  citizens  of  a 
foreign  State,  domiciled  therein,  confined  under  any  authority 
or  law,  or  process  founded  thereon,  of  the  United  States,  or  of 
any  one  of  them,  for  any  act  done  or  omitted  under  any 
alleged  authority  claimed  under  the  order  of  any  foreign  State, 
the  validity  and  effect  whereof  depend  upon  the  law  of  nar 
tions.  The  Act  of  1867  provided,  that  the  several  Courts  and 
judges  of  the  United  States,  within  their  respective  jurisdic- 
tions, in  addition  to  the  authority  already  conferred  by  law, 
should  have  power  to  grant  writs  of  habeas  corpi^  in  all  cases 
where  any  person  might  be  restrained  of  his  or  her  liberty  in 
violation  of  the  Constitution,  or  of  any  treaty  or  law  of  the 
United  States.  It  further  used  this  language:  '^The  peti- 
tioner may  deny  any  of  the  material  facts  set  forth  in  the 
return,  or  may  allege  any  fact  to  show  that  the  detention  is  in 
contravention  of  the  Constitution  or  laws  of  the  United  States, 
which  aUegations  or  denials  shall  be  made  on  oath.  The  said 
return  may  be  amended  by  leave  of  the  Court  or  judge  before 
or  after  the  same  is  filed,  as  also  may  all  suggestions  made 
against  it,  that  thereby  the  material  facts  may  be  ascertained. 
The  said  Court  or  judge  shall  proceed,  in  a  summary  way,  to 
determine  the  facts  of  the  case,  by  hearing  testimony  and  the 
argument  of  the  parties  interested,  and,  if  it  shall  appear  that 
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the  petitioner  is  deprived  of  his  or  her  liberty  in  contraven- 
tion of  the  Constitution  or  laws  of  the  United  States,  he  or 
she  shall  forthwith  be  discharged  and  set  at  liberty."  The 
various  cases  enumerated  in  the  said  Acts  of  1789, 1833, 184^ 
and  186T,  as  cases  in  which  writs  of  habecbs  corpus  may  be 
issued,  are  specified  in  section  753  of  the  Revised  Statutes. 
It  is  thus  seen,  that  sections  760  and  761  of  the  Revised  Stat- 
utes borrow  from  the  Act  of  1867  what  they  contain  as  to 
denying  the  facts  set  forth  in  the  return,  and  as  to  alleging 
other  material  facts,  and  as  to  amending  the  return  and  the 
suggestions  made  against  it,  so  that  thereby  the  material  facts 
may  be  ascertained,  and  as  to  the  proceeding  in  a  summary 
way  to  determine  the  facts  of  the  case,  by  hearing  the  testi- 
mony and  arguments,  and  make  such  provisions  applicable  to 
all  cases  of  habeas  corpus^  as  well  as  to  those  enumerated  in 
the  Act  of  1867.  The  provision,  that  the  Court  is  "  thereupon 
to  dispose  of  the  party  as  law  and  justice  require,"  is  not  found, 
in  those  words,  in  iJie  Act  of  1867,  or  in  any  enactment  in 
regard  to  writs  of  habeas  corpus^  prior  to  the  Revised  Statutes. 
But  neither  those  words,  nor  any  other  language  in  the  sections 
of  the  Revised  Statutes  relating  to  the  writ  of  hahem  corpuSy 
can,  when  properly  construed,  be  regarded  as  intended  to  have 
the  effect,  or  as  having  the  effect,  of  prescribing  to  the  Court 
any  different  rules  of  decision,  in  disposing  of  a  case  on  habeas 
corpus^  from  those  which  were  the  proper  roles  of  decision  in 
disposing  of  such  case  prior  to  the  enactment  of  the  Revised 
Statutes.  • 

The  provision  of  section  757  is,  that,  as  a  return  to  the 
writ  of  habeas  corpuSy  the  true  cause  of  the  detention  of  the 
person  detained  shall  be  certified.  Wherever  the  person  is  de- 
tained by  virtue  of  process,  the  cause  of  his  detention  is  the 
process.  In  the  present  case,  it  is  the  commitment  by  the 
Commissioner,  which  carries  with  it  the  warrant  of  arrest; 
and  the  certiora/ri  introduces  the  documents  and  papers  put  in 
evidence,  and  the  oral  testimony.  The  ^'  facts  "  set  forth  in 
the  return  to  the  habeas  corpys  are  not  the  particulars  of  the 
evidence  on  which  the  commitment  was  granted.     Those 
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^ facts"  are,  the  statement  that  there  was  a  warrant  of  arrest 
issued  by  the  Oommissioner  in  a  case  of  extradition,  and  an 
examination  into  evidence  of  criminality,  and  a  decision,  and 
a  commitment  to  await  surrender.  When  the  various  sections 
of  the  Bevised  Statutes  speak  of  denying  the  ^^ facts"  set 
forth  in  the  return,  and  of  alleging  any  lather  material  ^^fact," 
and  of  ascertaining  the  material  ^^  facts,"  and  of  determining 
the  ^^  facts  "  of  the  case,  they  have  no  reference  to  the  merits 
of  the  evidence  which  was  put  in  before  the  Oommissioner, 
as  tending  to  the  conclusion  of  criminality.  Where  a  person 
is  held  on  process  on  a  final  judgment,  after  conviction,  on  a 
trial  on  an  indictment,  and  a  habeas  corpus  is  issued,  the  return 
to  the  writ  states,  as  the  cause  of  his  detention,  the  process^ 
and,  either  on  such  return  alone,  or  by  the  aid  of  a  certiorarij 
the  final  judgment,  the  conviction,-  the  fact  of  a  trial,  and  the 
indictment,  are  brought  before  the  Oourt.  These  are  the 
^^  facts  "  of  the  case,  on  the  Jiabeas  corpus.  The  particulars  of 
the  evidence  which  led  to  the  conviction  are  no  part  of  such 
facts.  In  determining,  on  habeas  corpus^  the  ^^  facts "  of  the 
case,  the  Court  does  not  determine  what  were  the  facts  of  the 
transaction  which  constituted  the  crime  of  which  the  party 
was  convicted.  It  only  determines  whether  there  was  an  in- 
dictment, a  trial,  a  conviction,  a  final  judgment,  a  sentence  and 
process  of  execution,  and  jurisdiction  of  such  proceedings.  It 
does  not  retry  the  case.  So,  in  the  present  matter,  to  deter- 
mine the  ^^  facts  "  of  the  case  is  not  to  retry  the  matter  on  the 
evidence,  and  determine  what  were  the  facts  and  particulars  of 
the  transactions  constituting  the  alleged  crimes. 

The  most  recent  case  on  the  subject  of  habeas  corpus^  in 
the  Supreme  Court  of  the  United  States,  is  that  of  Ex  parte 
Zangcj  (18  Wallace^  163,)  at  the  October  Term,  1878.  In  that 
case,  that  Court  issued  to  a  Circuit  Court  of  the  United  States 
a  writ  of  certiorari  to  bring  before  it  the  proceedings  in  the 
Circuit  Court  under  which  tiie  petitioner  was  restrained  of  his 
liberty,  and  at  the  same  time  it  issued  a  writ  of  habeas  corpus 
to  the  marshal  to  produce  the  body  of  the  petitioner.  In  the 
opinion  delivered  by  the  Supreme  Court,  care  is  taken  to  say, 
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that  the  Supreme  Oourt  has  authority  to  issue  the  writ,  and 
to  examine  the  proceedings  of  the  Oircuit  Court,  so  far  as 
may  be  necessary  to  ascertain  whether  the  latter  Court  has  ex- 
ce^ed  its  authority,  but  that  the  Supreme  Oourt  disclaims  any 
assertion  of  a  general  power  of  reyiew  over  the  judgments  of 
the  inferior  Courts  in  •criminal  cases,  by  the  use  of  the  writ  of 
hjheas  corpuB  or  otherwise.  What  is  meant  by  ascertaining 
whether  the  Circuit  Court  has  exceeded  its  authority,  is  shown 
by  the  fact,  that  the  opinion  states,  that  the  Supreme  Court 
proceeds  to  examine  the  case  as  disclosed  by  the  returns  to  the 
two  writs,  to  ascertain  whether  it  appears  that  the  Court  be- 
low had  any  power  to  render  the  judgment  under  which  the 
)>etitioner  was  held,  which  was  a  final  judgment  on  a  convic- 
tion on  an  indictment.  Certainly,  it  cannot  be  successfully 
contended,  that  these  provisions  of  the  Eevised  Statutes,  in 
regard  to  hoibem  corpus^  have  the  effect  to  authorize  a  Court 
oi  the  United  States  which  has  no  direct  power  given  to  it  to 
review  the  final  judgment  of  another  Court  of  the  United 
States  in  a  given  case,  to  review  such  judgment  on  the  merits, 
under  the  indirect  authority  of  a  habeas  corpvs.  Yet,  the 
general  language  of  the  Eevised  Statutes  in  regard  to  the  pro- 
ceedings on  a  haheoB  corpus^  that  authority  is  given  to  inquire 
into  the  cause  of  restraint  of  liberty,  and  to  ascertain  the  ma- 
terial facts,  and  to  determine  the  facts  by  hearing  the  testi- 
mony and  arguments,  and  thereupon  dispose  of  the  party  as 
law  and  justice  require,  is  as  applicable  to  a  case  where  a  party 
is  in  custody  under  process  issued  on  the  final  judgment  of  a 
Court  of  the  United  States,  on  a  conviction  on  an  indictment, 
as  it  is  to  a  case  where  a  party  is  in  custody  under  any  other 
process. 

Nor  is  there  anything  in  the  provisions  of  section  722  of 
the  Revised  Statutes  which  requires  any  different  rule  to  be 
applied  to  the  decision  of  the  present  case  from  that  which 
would  have  been  applicable  in  the  absence  of  that  enactment. 
Under  that  section,  the  jurisdiction  conferred  on  this  Court,  in 
this  case,  by  the  provisions  of  the  Revised  Statutes  in  regard 
to  habeas  corpus^  is  required  to  be  exercised  and  enforced  in 
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conformity  with  the  laws  of  the  United  States,  bo  far  as  such 
laws  are  suitable  to  carry  the  same  into  effect.  Snch  jurisdic- 
tion is  to  be  exercised  in  conformity  with  the  laws  in  regard 
to  proceedings  in  extradition  cases,  und  in  conformity  with  the 
laws  in  regard  to  the  appellate  jurisdiction  of  this  Court,  as 
well  as  in  conformity  with  the  laws  in  regard  to  writs  of  habe<i% 
corpus.  But,  section  722  manifestly  has  reference  not  to  the 
extent  or  scope  of  jurisdiction,  or  to  the  rules  of  decision,  but 
to  the  forms  of  process  and  remedy.  The  laws  of  the  United 
States  are  fully  suitable  to  carry  into  effect  the  jurisdiction  of 
this  Court  in  this  case,  and  they  are  adapted  to  the  object  of 
such  jurisdiction,  and  they  are  not  deficient  in  any  provision 
necessary  to  furnish  suitable  remedies  to  exercise  and  enforce 
such  jurisdiction. 

In  the  case  of  In  re  Henrich^  (5  Blatohf.  C.  C.  -ff.,  414,) 
it  was  held^  by  this  Court,  that,  if  a  Commissioner,  sitting  in 
an  extradition  case,  assumes,  on  evidence  which  he  regards  as 
proving  the  charge  of  criminality,  to  commit  the  accused  per- 
son for  surrender,  a  Court  of  the  United  States,  or  a  judge 
thereof,  can,  on  writs  of  haheaa  corpitB  and  certiorari,  review 
such  evidence,  *and  come  to  the  conclusion  that  the  evidence 
fails  to  support  the  charge,  and  thereupon  discharge  the  ac- 
cused from  custody.  In  the  opinion  delivered  in  that  case  it 
was  stated,  in  substance,  that  such  was  held  to  be  the  law  of 
this  Court,  because  it  was  the  judgment  of  the  distinguished 
Justice  of  the  Supreme  Court,  (Mr.  Justice  Nelson,)  who  was 
then  the  presiding  justice  of  this  Court ;  and,  therefore,  it  was 
held,  that  the  Court  would  look  into  the  evidence  upon  which 
the  judgment  of  the  Commissioner  rested,  and  would  pass 
upon  its  weight  as  well  as  its  competency.  But,  the  Court 
proceeded  to  say :  "  It  should  be  understood,  that,  in  the  exer- 
cise of  this  power  of  revising,  on  habeas  corpus,  the  judgment 
of  the  Commissioner,  this  Court  will  not  reverse  his  action 
upon  trifling  grounds,  or  for  mere  errors  in  form.  When 
designated  by  the  Court,  he  is  fully  empowered  to  hear  and 
decide  the  questions  of  criminality,  and,  where  he  has  legal 
evidence  before  him,  this  Court  will  not  reverse  his  judgment 
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except  for  sabstantial  error  in  law,  or  for  sach  manifest  error 
in  fact  88  would  warrant  a  Court  in  gnmtmg  a  new  trial  for  8 
verdict  against  evidence.''  In  the  opinion  in  thai  case,  various 
earUer  extradition  cases,  arising  in  this  District,  are  cited, 
wherein  it  was  distinctly  held  by  various  judges,  that,  on 
habeas  eorpvsj  the  decision  of  the  Commissioner  on  the  ques- 
tion of  fact  could  not*  be  reviewed.  Those  cases  were  In  re 
Veremadtrey  before  Judge  Judson,  in  the  District  Oourt, 
(9  -fl^.  Y.  Legal  Ohs.^  187 ;)  In  re  Kavne^  before  Judge  Betts, 
in  the  Circuit  Court,  (10  /<:?.,  257 ;)  In  re  HeiBbronn^  before 
Judge  Ingersoll,  in  the  District  Court,  (12  /df.,  65 ;)  and  Ea 
parte  Fim  AemarOy  before  Judge  Betts,  in  the  Circuit  Court, 
(3  Blatchf.  C.  C.  H.j  160.)  In  the  case  last  cited,  the  view 
was  held,  that  the  Circuit  Court  could  not  sit  in  review  on  the 
merits  of  the  decision  made  by  the  Commissioner,  either  on  the 
facts  or  the  law.  The  crime  charged  was  uttering  and  publish- 
ing, in  Canada,  a  forged  draft,  knowing  it  to  be  forged,  with 
intent  to  defraud  the  party  from  whom  the  accused  obtained 
money  on  the  draft.  The  point  taken,  on  the  habeas  oorptM^ 
was,  that  the  false  making  of  the  draft  was  not  a  forgery,  but 
was  only  a  fraud,  and,  therefore,  that  the  draft  was  not  a 
forged  draft.  The  Court  say :  ^^  If  the  Commissioner  had  no 
legal  jurisdiction  over  the  case,  or,  if  the  mandate  of  the  Presi- 
dent under  which  the  prisoner  is  more  immediately  confined, 
was  issued  without  warrant  of  law,  it  is  the  duty  of  the  Court 
to  discharge  him.  It  is  not  disputed  that  the  Commissioner 
was  empowered  to  inquire  whether  the  crime  of  which  .the 
prisoner  was  accused  had  been  committed  by  him,  nor  is  it 
disputed  that  legal  evidence  was  laid  before  him  tending  to 
prove  the  accusation,  nor  is  it  disputed  that  the  Commissioner, 
on  the  facts  so  placed  before  him,  found  that  the  prisoner  had 
committed  the  offence.  The  exception  to  his  action  is,  that 
he  misjudged  in  point  of  law,  and  that  the  crime  was  not 
estabfished  by  the  evidence.  If  so,  this,  manifestly,  was  an 
error  of  judgment  on  the  part  of  the  Commissioner,  but  it  does 
not  show  that  he  had  no  jurisdiction.  And,  if  the  case  were 
now  before  the  Court  on  writ  of  error  or  appeal,  the  decision 
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of  the  Commissioner  would  be  a  legitimate  subject  for  its  in« 
vestigation.  *  *  *  In  my  view  of  the  subject,  this  Court, 
on  the  return,  before  it  of  a  writ  of  habeas  corpus^  has  no  fur- 
ther power  than  to  ascertain  and  determine  whether  the  pris- 
oner stands  charged  with  a  criminal  offence  subjecting  him  to 
imprisonment ;  and  whether  the  Commissioner  possessed  com-, 
potent  authority  to  inquire  into  and  adjudge  upon  that  com- 
plaint. I  find  affirmatively  in  this  case,  on  both  those  inqxd- 
ries,  and,  therefore,  decide  that  I  have  no  authority,  under  this 
writ,  to  review  the  justness  of  the  decision  of  the  Commis* 
sioner.  The  President,  therefore,  had  due  authority  for  the 
warrant  issued  by  him  for  the  extradition  of  the  prisoner. 
The  Court,  if  acting  as  the  committing  magistrate,  in  this  in- 
stance, might  have  doubted  whether  the  law,  properly  inter- 
preted, would  sjipport  a  charge  of  forgeiy  for  the  fabrication 
of  the  draft  in  question,  and  might  have  declined  to  commit 
the  prisoner  on  the  charge ;  but  it  possesses  no  authority  to 
rejudge  that  point,  on  this  writ.  The  farthest  the  Court  could 
go,  under  this  writ  of  habeas  oorpuSy  after  ascertaining  that 
there  wfA  legal  proof  before  the  magistrate,  tending  to  support 
the  accusation,  would  be  to  bail  the  prisoner,  if  this  particular 
case  were  bailable."  The  dear  purport  of  these  views  is,  that 
the  Court  may  inquire  whether  the  Commissioner  had  jarisdio- 
tion  over  the  case,  whether  he  was  authorized  to  institute  an 
inquiry  into  the  crime,  and  whether  he  had  before  him  legal 
evidence  tending  to  prove  the  accusation,  but  that  it  can  go  no 
farther,  and  act  as  a  Court  of  review,  as  if  it  had  before  it  a 
writ  of  error  or  an  appeal,  under  an  affirmative  jurisdiction  to 
review  the  case  by  such  means.  This  was,  also,  the  view  of 
Judge  Ingersoll,  in  In  re  Heilbrontij  where  he  says :  "  Where 
there  is  any  legal  evidence  before  the  Commissioner  to  estab- 
lish the  charge,  and  that  legal  evidence  is  deemed  by  him  suffi- 
cient, no  matter  how  many  others  may  deem  |t  insufficient, 
and  he  grants  a  warrant  of  commitment,  that  commitment 
must  stand,  and  no  judge  has  a  right  to  disregard  it,  or  to  ren- 
der it  ineffectual,  at  least  not  till  the  expiration  of  two  calen- 
dar months  after  it  shall  have  been  issued.    In  such  a  case,  no 
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one  can  revise  the  opinion  of  the  Oommissioner,  but  the  Presi- 
dent. The  President  has  that  power.  If  he  ehoold  be  of 
opinion  that  the  evidence  taken  before  the  Commissioner  on 
the  hearing  was  not  sufficient  to  sustain  the  charge,  then  it 
would  be  his  duty  to  withhold  a  warrant  of  extradition.  If  he 
should  be  of  opinion  that  it  was  sufficient,  then  it  would  be 
his  dutj  to  grant  such  warrant.  The  necessities  of  the  case, 
therefore,  do  not  require  that  I  should  express  an  opinion  upon 
the  sufficiency  of  the  evidence  upon  the  hearing  before  the 
Commissioner." 

The  opinion  delivered  by  Mr.  Justice  Kelson  ia  In  re 
Kaine^  (14  Howard^  147,)  shows,  that  the  grounds  upon  which 
he  proceeded  in  holding  that  Kaine  ought  to  be  discharged 
were,  that  the  Commissioner  had  no  jurisdiction  of  the  case, 
because  there  had  boQU  no  preliminary  mandate  from  the  Presi- 
dent, and  because  the  Commissioner  was  not  an  officer  author- 
ized to  hear  the  case,  and  because  there  was  no  competent  evi- 
dence, that  is,  no  legal  evidence,  before  the  Commissioner,  the 
only  evidence  being  depositions  which  Mr.  Justice  Nelson  re- 
garded as  not  having  been  properly  authenticated.  These 
grounds  are  repeated  by  him  in  In  re  Ka/i/ney  (8  Blatohf.  C. 
C.  JR.j  6, 10.)    He  went,  in  that  case,  no  farther. 

The  view  thus  taken  was  extended  by  the  remarks  made 
in  In  re  Henrichy  as  before  cited.  But,  in. that  case,  the 
Court  did  not  discharge  the  prisoner. 

In  the  case  of  In  re  Fa/rez,  (7  Blatchf.  C.  C.  jK.,  34,)  the 
question  was  wholly  one  as  to  the  jurisdiction  of  the  Com- 
missioner, and  the  prisoner  was  discharged  on  the  ground 
that  the  warrants  which  he  originally  issued  for  .the  arrest  of 
the  prisoner  were  void.  Subsequently,  in  regard  to  the  same 
person,  in  the  case  oi  In  re  Fa/rez^  (/d.,  345,)  this  Court,  held 
by  myself,  discharged  him  after  he  had  been  finally  committed 
for  extradition  by  a  Commissioner,  on  the  sole  ground  that 
the  Commissioner,  in  the  proceedings  before  him,  had  erred 
in  excluding  the  testimony  of  the  prisoner,  when  offered  in 
his  own  behalf;  but  the  discharge  was  only  from  the  final 
commitment,  and  he  was  held  under  the  original  warrant  of 
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arrest,  in  order  that  the  examination  might  be  proceeded  with 
de  novjO  before  the  Commissioner.  This  ruling  was  in  accord- 
ance with  the  view  held  .in  In  re  Henrich.  The  Court  not 
only  examined  the  question  of  the  jurisdiction  of  the  Com- 
missioner, and  the  question  whether  he  had  before  him  legal 
and  competent  evidence,  but  it  went  farther.  Afterwards,  in 
In  re  Farez^  {Id.j  491,).  on  a  habeas  corpus  before  the  Circuit 
Judge,  in  this  Court,  in  the  case  of  the  same  prisoner,  his  dis- 
charge was  sought  on  the  ground  that,  in  pursuance  of  the 
previous  decision  in  the  case,  he  ought  to  have  been  wholly 
discharged  and  ought  not  to  be  held  on  the  original  warrant  of 
arrest,  and,  farther,  that  there  were  other  errors  for  which  ho 
ought  to  be  discharged.  The  Court  examined  the  grounds 
alleged  against  the  jurisdiction  of  the  Commissioner,  and 
held  that  he  had  jurisdiction,  and  that  the  prisoner  was  prop- 
erly held  under  the  warrant,  and  that  the  examination,  which 
was  in  progress,  must  proceed.  But  the  judge  intimated  a 
doubt  as  to  whether  the  prior  decision,  discharging  the  pris- 
oner from  final  commitment  because  of  the  error  in  exclud- 
ing his  testimony,  was  correct.  He  says :  "  If,  on  the  exam- 
ination, error  occurs,  by  the  exclusion  of  testimony  which 
was  admissible,  it  may  be  that  the  proceeding  in  that  respect 
can  be  reviewed  on  habeas  corpus.  Such  was  Judge  Blatch- 
ford's  opinion.  *  *  *  I  find  nothing  in  the  Acts  of  Con- 
gress, or  in  any  rule  of  law  with  which  I  am  familiar,  which 
ihade  it  necessary  that  Judge  Biatchf ord  should  go  one  step 
further  than  he  did,  if,  indeed,  it  be  true  that  a  habeas  corpus 
can  be  issued  at  all  for  any  such  purpose.^' 

It  thus  appears,  that  the  only  case  in  which  the  rule  an- 
nounced in  the  case  of  In  re  JSenrich  as  thQ  proper  one,  has 
had  any  operative  effect  for  the  benefit  of  a  prisoner,  was 
that  of  Farez  ;  and  that  the  propriety  of  the  rule  and  of  its 
application  to  that  case,  was  doubted  at  the  time  by  the  Cir- 
cuit Judge. 

The  case  of  In  re  MacdonneUy  (11  Biatchf.  C.  C.  R.y  79,) 
came  before  the  Circuit  Judge  subsequently,  on  writs  of  habeas 
corpus  and  certiorari.    The  prisoner  was  under  arrest,  in  pro- 
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ceedingB  for  extradition,  on  a  warrant  issnedby  a  Commis- 
sioner, and  the  examination  was  in  progress.  The  questions 
examined  by  the  Court  went  solely  to  the  jarisdiction  of  the 
Commissioner,  on  the  ground  of  alleged  detects  on  the  faoe  of 
the  warrant  of  arrest  and  of  the  complaint  on  which  it  was 
issued,  and  on  the  face  of  the  preliminary  mandate  issued  by 
the  President.  It  was  urged,  that  the  Commissioner  had  re- 
ceived in  evidence  a  document  which  was  not  legally  admis- 
sible, but  the  Court  declined  to  consider  that  question  at  that 
time,  and  said :  ^^  If  that  siiggestion  were  well  founded,  it 
would  not  defeat  his  jurisdiction."  The  proceedings  in  the 
case  of  Macdonnell  resulted  in  his  final  commitment  by  the 
Commissioner  to  await  his  surrender  by  the  President.  The 
case  then  came  before  this  Court,  held  by  the  Circuit  Judge 
and  myself,  {In  re  Maodonnelly  11  Blatchf.  C.  C.  H.y  170,) 
upon  writs  of  habeas  corpus  and  certiorari.  In  disposing  of 
the  case,  the  Court  first  examined  questions  which  went  to 
the  jurisdiction  of  the  Commissioner,  and  then  proceeded  to 
consider  the  allegation  that  the  Commissioner  had  received 
certain  incompetent  evideace,  consisting  of  depositions.  It 
lield  that  such  depositions  were  admissible,  as  being  properly 
certified  under  the  Acts  of  Congress  on  the  subject,  and  as 
being  made,  by  such  Acts,  admissible  in  evidence.  Those 
were  depositions  taken  abroad  before  a  warrant  of  arrest  was 
issued  abroad,  and  were  depositions  upon  which  such  warrant 
of  arrest  abroad  was  issued.  Supplemental  depositions,  taken 
abroad  after  the  warrant  of  arrest  abroad  was  issued,  had  been 
received  in  evidence  by  the  Commissioner.  It  was  contended 
that  there  was  enror  in  admitting  them  in  evidence,  but  the 
Court  held  that,  even  though  they  were  inadmissible,  their  re- 
ception furnished  no  ground  for  the  discharge  of  the  prisoner. 
In  the  opinion  of  the  Court,  delivered  by  the  Circuit  Judge, 
these  observations  are  made  on  this  subject :  ^^  The  arguments 
urged  upon  our  attention  proceed  very  much  upon  tte  assump- 
tion, which  is  entirely  erroneous,  to  wit,  that,  in  this  proceed- 
ing, under  the  writ  of  habeas  corpus^  we  are  sitting  as  an 
appellate  tribunal.    That  is  not  our  relation  to  the  Conoimis- 
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Bioner.  A  judge  issuing  a  writ  of  haheas  corpus^  or  a  Court 
iBBuing  a  writ  of  haheoB  carpuSj  in  these  cases,  is  exercising  an 
independent  and  original  jurisdiction,  with  a  right  to  inquire, 
doubtless,  whether  the  prisoner  is  legally  held.  What  shall 
be  the  scope  and  extent  of  that  inquiry,  has  been  very  much 
controverted  in  the  Courts  of  this  Circuit.  "We  say,  on  that 
subject,  first,  that  we  are  not  sitting  as  an  appellate  tribunal, 
for  the  purpose  of  reviewing  the  proceedings  before  the  Com- 
missioner, as  upon  allegation  of  error.  *  *  ♦  The  ques- 
tion to  be  determined,  upon  habeas  corpus^  in  these  cases,  is, 
as  we  apprehend — ^is  the  prisoner  rightly  held,  or  is  he  to  be 
discharged }  If  the  Commissioner,  having  acquired  jurisdic- 
tion of  the  subject-matter,  and  of  the  prisoner,  commits  an 
error  in  the  reception  of  evidence,  it  does  not  follow,  by  any 
legal  rule,  that  his  proceedings  are  to  be  held  for  naught  and 
void  for  error.  The  prisoner  may,  nevertheless,  be  legally 
held."  The  opinion  then  proceeds  to  recite  the  foregoing  ad- 
judications in  this  Circuit  as  to  the  power  and  duty  of  the 
Court,  on  habeaa  corpus  and  certiorari^  to  entertain  the  ques- 
tion of  the  sufficiency  of  the  evidence  before  the  Commissioner 
to  warrant  the  commitment  for  surrender,  and  arrives  at  the 
conclusion,  that,  notwithstanding  what  was  said  in  the  Henrich 
case,  and  what  was  done  in  the  Farez  case,  the  question  whether, 
in  ah  extradition  case,  the  Court  is  at  liberty,  on  h/xbeas  corpus^ 
to  weigh  the  evidence  before  the  Commissioner  and  inquire 
whether  it  would  have  reached  the  same  conclusion,  and,  if  it 
would  not,  to  discharge  the  prisoner,  is  still  open  for  consider- 
ation. ThB  question  was  not,  then,  definitely  passed  upon,  but, 
assuming  that  an  inquiry  into  the  evidence  could  be  made  by 
the  Court,  the  Court  held,  on  the  evidence  in  that  case,  that 
the  commitment  of  the  prisoner  for  extradition  was  justified. 

The  question  thus  referred  to  is  presented  in  this  case,'and 
is  now  to  be  decided.  It  is  contended,  for  the  prisoner,  that 
this  Court,  on  these  writs,  is  to  examine  into  the  merits  of 
this  case,  as  fully  as  if  the  proceedings  had  originally  been 
instituted  before  it. 

The  treaty  with  Belgium  provides,  {Article  6,)  that  a  pre- 
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liminarj  warrant  shall  be  issued  by  the  President,  for  the  ap- 
prehension of  the  fugitive,  ^'  in  order  that  he  may  be  brought 
before  the  proper  judicial  authority  for  examination,"  and 
that,  '^  if  it  should  then  be  decided,  that,  according  to  the  law 
and  the  evidence,  the  extradition  is  due,  pursuant  to  the  treaty, 
the  fugitive  may  be  given  up,  according  to  the  forms  pre- 
scribed in  such  cases."  In  the  treaty  with  Prussia,  of  June 
16th,  1852,  (10  U.  8.  Stat,  at  Large^  965,)  the  language  of 
Article  1  is,  that  ^^  the  respective  judges  and  other  magistrates 
of  the  two  Governments  shall  have  power,  jurisdiction  and 
authority,  upon  complaint  made  under  oath,  to  issue  a  war- 
rant for  the  apprehension  of  the  fugitive  or  person  so  charged, 
that  he  may  be  brought  before  such  judges  or  other  magis- 
trates respectively,  to  the  end  that  the  evidence  of  criminality 
may  be  heard  and  considered,  and  if,  on  such  hearing,  the 
evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall 
be  the  duty  of  the  examining  judge  or  magistrate  to  certity 
the  same  to  the  proper  Executive  authority,  that  a  warrant 
may  issue  for  the  surrender  of  such  fugitive."  The  language 
of  this  treaty  with  Prussia  implies  that,  if  the  examining 
magistrate  deems  the  evidence  sufficient  to  sustain  the  charge, 
and  so  certifies  to  the  President,  a  warrant  of  surrender  must 
issue,  much  more  strongly  than  does  the  language  of  the 
treaty  with  Belgium.  Yet,  in  the  case  of  this  very  prisoner, 
when  his  surrender  was  asked  under  the  treaty  with  Prussia, 
for  the  same  alleged  offences  of  murder  and  arson  that  are 
involved  in  the  present  case,  after  the  examining  Commis- 
sioner had  committed  him  for  extradition,  and  this  Oourt  had, 
on  writs  of  habeas  corpus  and  certiorarij  held  the  commit- 
ment to  be  legal,  and  the  proceedings  had  been  certified  to 
the  President,  the  President  refused  to  issue  a  warrant  of 
surrender.  {In  re  Stuppy  11  Blatchf.  G.  C.  R.y  124.)  In 
that  case,  his  refusal  was  based  upon  the  construction  of  the 
treaty.  It  is  not  to  be  doubted  that  he  might,  under  like 
circumstances,  properly  base  his  refusal  upon  want  of  sufficient 
evidence  of  criminality.  His  refusal  was  in  the  exercise  of 
an  imdoubted  right.    Whether  he  would  have  authority  to 
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order  and  enforce  the  surrender  of  a  fugitive,  after  his  dis- 
charge on  habeas  corpus  subsequently  to  his  commitment  by 
a  ifiagistrate  for  surrender,  it  is  not  necessary  now  to  con- 
sider. Action,  such  as  was  lawfully  had  in  the  case  of  Stupp, 
shows  that  the  decision  of  a  Court  on  hdheas  corpus  in  an 
extradition  case,  that  the  prisoner  is  lawfully  held,  is  not 
binding  on  the  Executive  in  reference  to  the  same  question 
of  law.  Nor  could  it  be  binding  on  the  Executive  if,  on  the 
writ,  the  prisoher  were  declared  to  be  lawfully  held  on  the 
facts  and  merits  of  the  case.  The  1st  section  of  the  Act  of 
August  12th,  1848,  (9  U.  S.  Stat  xU  LargA^  302,)  which  is  re- 
enacted  as  section  5270  of  the  Revised  Statutes,  provides,  in 
substance,  that,  if,  on  the  hearing  before  the  magistrate  who 
issues  the  warrant  of  arrest,  he  deems  the  evidence  sufficient 
to  sustain  the  charge  under  the  provisions  of  the  treaty,  he 
shall  certify  the  same,  together  with  a  copy  of  all  the  testi- 
mony taken  before  him,  to  the  Secretary  of  State,  that  a  war- 
rant may  issue,  upon  the  requisition  of  the  proper  authorities 
of  the  foreign  Goxemment,  for  the  surrender  of  the  accused, 
according  to  the  stipulations  of  the  treaty,  and  he  shall  issue 
his  warrant  for  the  commitment  of  the  accused  to  the  proper 
jail,  there  to  remain  until  such  surrender  shall  be  made.  The 
3d  section  of  said  Act,  which  is  re-enacted  as  section  5272  of 
the  Revised  Statutes,  provides,  in  substance,  that  it  shall  be 
lawful  for  the  Secretary  of  State  to  order  the  person  so  com- 
mitted to  be  delivered  to  the  foreign  Government,  to  be  tried 
for  the  crime  in  question.  Under  these  provisions  of  law, 
the  President  has  undoubtedly  the  right  to  refuse  to  surrender 
the  accused,  even  though  a  warrant  of  commitment  for  his 
surrender  is  issued  by  the  examining  magistrate,  and  his  cer- 
tificate that  the  evidence  is  sufficient  to  sustain  the  charge  is 
laid  before  the  President,  although  the  President  would  have 
no  right  to  surrender  the  accused,  in  the  absence  of  such  cer- 
tificate. The  provision  of  the  statute,  that,  with  the  certifi- 
cate that  the  magistrate  deems  the  evidence  sufficient  to 
sustain  the  charge,  he  is  also  to  certify  to  the  Secretary  of 
State  a  copy  of  all  the  testimony  taken  before  him,  indicates. 
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that  the  Execatiye  discretion  which  the  President  has  a  right 
to  exercise  as  to  surrendering  or.  not  surrendering  the  ac- 
cused, is  to  be  exercised  on  a  consideration  of  the  testimony 
in  the  case. 

The  statute  gives  no  right  of  appeal  or  review  to  be  exer- 
cised by  any  Court  or  judicial  officer.  The  finding  of  the 
magistrate  and  the  testimony  are  not  to  be  certified  to  any 
Court  or  judge,  but  are  to  be  certified  to  the  Secretary  of  State, 
as  an  Executive  officer  representing  the  President  in  respect  to 
extradition  matters  and  intercourse  with  foreign  Governments.' 
After  such  certificate,  finding  the  evidence  sufficient  and  re- 
porting the  testimony,  is  made,  the  President  may  or  may  not 
order  the  surrender.  In  practice,  the  Executive  has  claimed 
and  exercised  the  right,  under  such  circumstances  as  has  been 
shown,  to  refuse  a  surrender,  even  on  a  point  as  to  which,  on 
habeas  corpuSy  it  was  .judicially  held,  in  the  particular  case, 
that  a  surrender  was  proper.  Everything  in  the  statute  indi- 
cates that  no  review  of  the  decision  of  the  committing  magis- 
trate on  the  facts'was  contemplated,  other  than  a  review  by  the 
Executive.  The  Chief  Justice  of  the  Supreme  -Court  of  the 
United  States  may  be  the  examining  and  committing  magis- 
trate. It  could  never  have  been  intended,  that,  under  a  writ 
of  habeas  corpus^  any  judge  of  the  United  States,  or  even  one 
judge  after  another,  as  long  as  the  prisoner  should  remain  in 
custody,  should  re-examine  the  facts  in  the  case,  until,  in  the 
end,  some  one  of  them  should  differ  in  opinion  with  the  Chief 
Justice  as  to  the  force  of  the  testimony,  and  should  discharge 
the  prisoner.  As  was  said  in  In  re  Maodonnell^  (11  Blatckf, 
C.  C.  jff.,  189 :)  "  If  the  judge,  or  the  Court,  in  these  cases 
where  extradition  is  sought,  is  at  liberty,  on  hci>ea%  corpus^  to 
weigh  the  evidence  before  the  Commissioner,  and  inquire 
whether  they  would  have  reached  the  same  conclusion,  the 
result  is,  that  the  finding  of  the  Commissioner,  and  the  find- 
ing of  successive  Courts  and  judges  issuing  successive  writs 
of  habeas  corpus^  so  long  as  judges  can  be  found,  instead  of 
having  any  force  or  effect,  can  be  assailed,  and  assailed  again, 
until  at  last,  perhaps,  some  doubting  mind  may  be  found,  who 
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will  say y  ^  I  would  have  reached  a  different  conclusioD  upon 
the  evidence/  and  thereupon  discharge  the  prisoner.  To 
that  view  of  the  duty  of  the  Court,  touching  the  weight  of 
evidence  before  the  Commiesioner,  we  cannot  subscribe.*' 

In  full  conformity  with  these  views,  the  great  purposes  of 
the  writ  of  habeas  corpus  can  be  maintained,  as  they  must  be. 
The  Court  issuing  the  writ  must  inquire  and  adjudge  whether 
the  Commissioner  acquired  jurisdiction  of  the  matter,  by  con- 
forming to  the  requirements  of  the  treaty  and  the  statute ; 
whether  he  exceeded  his  jurisdiction ;  and  whether  Jie  had 
any  legal  or  competent  evidence  of  facts  before  him,  on  which 
to  exercise  a  judgment  as  to  the  criminality  of  the  accused. 
But,  such  Court  is  not  to  inquire  whether  the  legal  evidence 
of  facts  before  the  Commissioner  was  sufficient  or  insufficient 
to  warrant  his  conclusion.  Kor,  if  there  was  legal  and  com- 
petent evidence  of  facts  before  the  Commissioner,  for  him  to 
consider  in  making  up  his  decision  as  to  the  criniinality  of 
the  accused,  is  the  Court,  on  habeas  corpus^  to  hold  the  pro- 
ceedings illegal  and  to  discharge  the  prisoner  because  some 
other  evidence  was  introduced  which  was  not  legal  or  com- 
petent, but  was  held  to  be  so  by  the  Commissioner  and  was 
considered  by  him  on  the  question  of  fact,  or  because  the 
Court,  on  a  consideration  of  all  the  evidence  which  the  Com- 
missioner considered,  would  have  come  to  a  different  conclu- 
sion, or  because  the  Court,  on  an  exclusion  of  such  of  the 
evidence  as  it  may  think  was  not  legal  or  competent,  would 
come,  on  the  rest  of  the  evidence,  to  a  different  conclusion  of 
fact  from  that  at  which  the  Commissioner  arrived.  In  other 
words,  the  proper  inquiry  is  to  be  limited  to  ascertaining 
whether  the  Commissioner  had  jurisdiction,  and  did  not  ex- 
ceed his  jurisdiction,  and  had  before  him  legal  and  competent 
evidence  of  facts  whereon  to  pass  judgment  as  to  the  fact  of 
criminality,  and  did  not  arbitrarily  commit  the  accused  for 
surrender,  without  any  legal  evidence. 

These  principles  we  regard  as  in  harmony  with  the  cur- 
rent of  decisions  made  by  the  Supreme  Court,  as  cited  in  the 
case  of  Ec  parte  La/nge^  (18  WaUaoe^  166,)  and  with  the  doc- 
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trine  laid  down  in  that  case^  aud  as  drawing  the  proper  line 
of  distinction  between  what  can  and  what  cannot  be  reviewed 
on  hdheas  oorptis^  in  a  case  where  no  affirmative  direct  power 
of  review  is  given  to  the  Conrt  issuing  the  writ,  other  than 
what  is  implied  in  the  power  to  issue  snch  writ,  and  where  a 
•  power  of  review  is  substantially  given  by  statute  to,  and  in 
practice  exists  in,  the  Executive  department  of  the  Govern 
ment. 

Under  these  principles,  the  proceedings  before  the  Com 
misdioner  in  this  case  must  be  examined. 

It  is  contended,  for  the  prisoner,  that  there  was  no  legal 
evidence  before  the  Commissioner,  of  the  commission  of  either 
of  the  crimes  charged,  on  the  ground  that  none  of  the  docu- 
ments t>r  papers  produced  from  Belgium  were  proved  in  such 
manner  as  to  be  admissible  in  evidence. 

The  2d  section  of  the  Act  of  August  12th,  1848,  (9  U.  S. 
Stat,  at  Zarge,  302,)  which  was  entitled,  "  An  Act  for  giving 
effect  to  certain  treaty  stipulations  between  this  and  foreign 
Governments  for  the  apprehension  and  delivering  up  of  cer- 
tain offenders,"  was  in  these  words :  "  In  every  case  of  com- 
plaint as  aforesaid,  and  of  a  hearing  upon  the  return  of  the 
warrant  of  arrest,,  copies  of  the  depositions  upon  which  an 
original  warrant  in  any  such  foreign  country  may  have  been 
granted,  certijGled  under  the  hand  of  the  person  or  persons  is- 
suing such  warrant,  and  attested  upon  the  oath  of  the  party 
producing  them  to  be  true  copies  of  the  original  depositions, 
may  be  received  in  evidence  of  the  criminality  of  the  person 
so  apprehended."  The  Act  of  June  22d,  1860,  (12  /rf.,  84,) 
provided  as  follows :  "  In  all  cases  where  any  depositions, 
warrants  or  other  papers,  or  copies  thereof,  shall  be  offered  in 
evidence  upon  the  hearing  of  an  extradition  case  under  the 
second  section  of  the  Act  entitled,  *  An  Act  for  giving  effect 
to  certain  treaty  stipulations  between  this  and  foreign  Govern- 
ments for  the  apprehension  and  delivery  up  of  certain  of- 
fenders,' approved  August  twelfth,  eighteen  hundred  and 
forty-eight,  such  depositions,  warrants  and  other  papers,  or 
copies  thereof,  shall  be  admitted  and  received  for  the  pur- 
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pjDses  mentioned  in  the  said  second  section,  if  they  shall  be 
properly  and  legally  authenticated,  so  as  to.  entitle  them  to 
be  received  for  similar  purposes  by  the  tribunal^  of  the  foreign 
country  from  which  the  accused  party  shall  have  escaped,  and 
the  certificate  of  the  principal  diplomatic  or  consular  oiBcer 
of  the  United  States  resident  iu  such  foreign  country  shall  be 
proof  that  any  paper  or  other  document  so  offered  is  authenti- 
cated in  the  manner  required  by  this  Act."  It  was  held  by  this 
Court,  in  In  re  Henrich^  (5  Blatchf.  C.  O.  H.y  414,)  that  the  ef- 
fect of  this  Act  of  1860  was  to  enlarge  the  class  of  documentary 
evidence  which  might  be  adduced  in  support  of  the  charge  of 
criminality,  beyond  that  authorized  by  the  2d  section  of  the 
Act  of  1848,  so  as  to  admit  any  depositions,  warrants,  or, 
other  papers,  which  were  so  authenticated  that  the  tribunals 
of  the  country  where  the  offence  was  committed  would  re- 
ceive them  for  the  same  purpose.  The  2d  section  of  the  Act 
of  1848  provided  for  the  admission  in  evidence  only  of  copies 
of  the  depositions  on  which  an  original  warrant  of  arrest  in 
the  foreign  country  was  granted,  and  required-  that  such 
copies  should  be  certified  under  the  hand  of  the  person  issu- 
ing such  warrant,  and  should  be  attested  upon  the  oath  of  the 
party  producing  them  to  be  true  copies  of  such  original  depo- 
sitions, and  then  allowed  such  copies  to  be  received  in  evidence 
of  the  criminality  of  the  accused.  The  Act  of  1860  provided 
for  the  admission  in  evidence  of  cmy  depositions,  warrants,  or 
other  papers,  or  copiee  thereof,  on  the  hearing  of  an  extradi- 
tion  case  under  the  2d  section  of  the  Act  of  1848,  and  enacted 
that  they  should  be  received  in  evidence  for  the  purposes  men- 
tioned in  said  2d  section,  that  is,  to  show  the  criminality  of 
the  accused,  if  they  should  be  legally  and  properly  authenti- 
cated, so  aa  to  entitle  them  to  be  receired  for  similar  purposes 
by  the  tribunals  ol  the  foreign  country  from  which  the  ac- 
cused should  have  escaped ;  and  further  enacted,  that  the  cer- 
tificate of  the  principal  diplomatic  or  consular  officer  of  the 
United  States  resident  in  such  foreign  country  should  be  proof 
that  any  paper  or  other  document  so  offered  was  authenticated 
in  the  manner  required  by  the  Act  of  1860.    Such  being  the 
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state  of  the  statute  law,  the  Beyised  Statutes  of  the  United 
States,  approved  June  22d,  1874,  enact,  in  section  5271,  as 
follows :  ^^  In  every  case  of  complaint,  and  of  a  hearing  upon 
the  return  of  the  warrant  of  arrest,  copies  of  the  depositions 
upon  which  an  original  warrant  in  any  foreign  oountiy  may 
have  been  granted,  certified  under  the  hand  of  the  person  issu- 
ing such  warrant,  and  attested,  upon  the  oath  of  the  party 
producing  them,  to  be  true  copies  of  the  original  depositions, 
may  be  received  in  evidence  of  the  criminality  of  the  person 
so  apprehended,  if  they  are  authenticated  in  such  manner  as 
woidd  entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  the  foreign  country  from  which  the  accused  party 
.escaped.  The  certificate  of  the  principal  diplomatic  or  con- 
sular officer  of  the  United  States  resident  in  sudi  foreign  coun- 
try shall  be  proof  that  any  paper  or  other  document  so  offered 
is  authenticated  in  the  manner  required  by  this  section."  Sec* 
tion  5271  is  the  only  section  of  the  Kevised  Statutes  which 
relates  to  the  subject  of  evidence  in  extradition  cases.  By 
section  6596  it  is  provided,  that  all  Acts  of  Congress  passed 
prior  to  the  Ist  of  December,  1873,  any  portion  of  which  is 
embraced  in  any  section  of  the  Bevised  Statutes,  are  repealed. 
Some  portion  of  the  2d  section  of  the  Act  of  1848  is  em- 
braced in  section  5271  of  the  Eevised  Statutes.  The  subject- 
matter  of  both  sections  is  the  same,  namely,  the  admisaibiUty 
in  evidence  of  copies  of  the  depositions  on  which  an  original 
warrant  of  arrest  was  granted  in  the  foreign  country.  That 
is  the  subject-matter  of  both  sections,  and  the  only  subject- 
matter  of  either.  The  2d  section  of  the  Act  of  1848  prescribed 
two  requisites  in  respect  to  the  copies  of  such  depositions,  and 
only  two,  to  wit,  that  they  should  be  certified  under  the  hand 
of  the  person  or  persons  issuing  such  warrant,  and  should  be 
attested  upon  the  oath  of  the  party  producing  them  to  be  true 
copies  of  the  original  depositions.  Section  5271  prescribes  a 
third  and  additional  requisite,  besides  prescribing  the  two 
above  named,  to  wit,  that  the  copies  shall  be  authenticated  in 
such  manner  as  would  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  foreign  country  from  which 
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the  accused  party  escaped,  and  also  provides  a  mode  of  proof 
in  regard  to  such  authentication.  But,  if  we  turn  to  the  Act 
of  1860,  we  find  that  its  subject-matter  is  not,  nor  is  any  por- 
tion of  it,  embraced  in  section  5271  of  the  Bevised  Statutes. 
The  entire  subject-matter  of  section  5271  is  taken  from  the  2d 
section  of  the  Act  of  1848,  and  no  part  of  it  is  taken  from  the 
Act  of  1860.  It  is  true,  that  the  third  and  additional  requi- 
site, before  referred  to  as  foimd  in  section  5271,  appended  to 
the  two  requisites  found  in  the  2d  section  of  the  Act  of  1848, 
is  a  requisite  the  language  of  which  is  borrowed  from  the  Act 
of  1860,  and  is  there  found  appended  .to  a  dif:erent  subject- 
matter.  But,  in  no  proper  sense,  is  any  portion  of  the  Act 
of  1860,  that  is,  any  portion  of  its  subject-matter,  embraced 
in  section  5271.  Consequently,  by  virtue  of  section  5596> 
section  5271  is  not  in  force  in  lieu  of  the  Act  of  1860,  al- 
though it  is  in  force  in  lieu  of  the  2d  section  of  the  Act  of 
1848.  Moreover,  section  5596  refers  to  ^^  all  parts  of  such 
Acts  not  contained  in  such  revision,"  as  "having  been  re- 
pealed or  superseded  by  subsequent  Acts,  or  not  being  general 
or  permanent  in  their  nature."  The  expression,  "all  parts 
of  such  Acts,"  means,  all  parts  of  Acts  passed  prior  to 
December  1st,  1873,  any  portion  of  which  is  embraced  in  any 
section  of  the  revision ;  and  the  purport  of  the  provision  is, 
that,  if  any  portion  of  a  particular  Act  is  embraced  in  any 
section  of  the  revision,  the  parts  of  the  same  Act  which  are 
not  contained  in  the  revision  have  been  repealed  or  super- 
seded by  subsequent  Acts,  or  were  not  general  and  permanent 
in  their  nature.  But,  this  leaves  unaffected  the  Acts  no  por- 
tion of  which  is  embraced  in  any  section  of  the  revision ;  and, 
in  a  subsequent  part  of  section  5596,  it  is  expressly  enacted, 
that  all  Acts  passed  prior  to  December  Ist,  1878,  "  no  part  of 
which  are  embraced  in  said  revision,  shall  not  be  affected  or 
changed  by  its  enactment."  These  provisions  of  section  5596 
qualify  the  general  language  of  section  5595,  to  the  effect 
that  the  preceding  93  titles  embrace  the  general  and  permanent 
statutes  of  the  United  States  in  force  on  the  1st  of  December, 
1873,  as  revised  and  consolidated.    If  there  be  a  general  and 


524  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Iq  re  JoReph  Stnpp. 

permanent  statute  which  was  in  force  on  the  Ist  of  December, 
1873y  and  no  part  of  it  is  to  be  fonnd  in  the  Bevised  Statutes, 
it  is  to  be  regarded  as  still  in  force.    There  is  nothing  incon- 
sistent with  the  provisions  of  section  5271  in  regarding  the 
Act  of  1860  as  still  in  force.    The  Act  of  1860  applies  to  all 
depositions,  documents  and  papers,  except  those  referred  to  in 
section  5271,  namely,  depositions  on  which  an  original  war- 
rant in  the  foreign  country  was  granted,  and  section  5271  ap- 
plies solely  to  the  latter  depositions.    It  cannot  be  said  that 
section  5271  embraces  the  entire  subject  of  the  documentary 
evidence  to  which  the  statutes  in  force  when  the  Kevised 
Statutes  were  enacted  related,  because,  the  subject  of  the  2d 
section  of   the  Act  of  1848  is  transferred  bodily  to  section 
5271,  while  nothing  of  the  subject  of  the  Act  of  1860  is  trans- 
ferred to  that  section.    Therefore,  it  cannot  be  said  that  the 
Act  of  1860  is  repealed  by  implication,  especially,  as  the  dec- 
laration, in  section  5596,  as  to  what  is  repealed,  does  not  in- 
clude the  Act  of  1860.    It  may  very  well  have  been  true,  that 
the  designation  of  any  depositions,  in  the  Act  of  1860,  had 
the  effect  to  make  admissible,  under  that  Act,  depositions  on 
which  an  original  warrant  of  arrest  was  giunted  abroad,  on  a 
compliance  only  with  the  requisites  prescribed  in  the  Act  of 
1860,  and  without  a  compliance  with  the  requisites  which  had 
been  prescribed  in  the  2d  section  of  the  Act  of  1848.    But, 
Congress  have  now  provided,  by  section  6271,  that  the  dep- 
ositions on  which  an  original  warrant  of  arrest  was  granted 
abroad  shall  be  admissible  only  on  a  compliance  with  the  terms 
of  that  section,  while  it  has  left  the  Act  of  1860  to  be  in 
force,  and  to  apply  to  all  the  subject-matter  covered  by  it,  ex- 
cept the  depositions  mentioned  in  section  6271.    The  Court 
has  no  right,  in  view  of  the  precise  terms  of  the  statute  law, 
to  read  section  5271  as  if  all  there  is  in  it  that  is  taken  from 
the  2d  section  of  the  Act  of  1848  were  out  of  it,  and  as  if, 
in  the  place  of  that,  there  were  inserted  in  it  the  subject-mat- 
ter of  the  Act  of  1860. 

The  verified  complaint  in  this  case,  made  by  the  consul  of 
Belgium,  at  New  York,  has  annexed  to  it  an  original  warrant 
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,  for  the  arrest  of  the  accused,  issued  by  M.  Giron,  examining 
Judge  of  the  Tribunal  of  First  Instance  at  Brussels,  on  the  27th 
of.  April,  1872.  It  purports,  on  its  face,  to  be  issued  "lipon 
the  documents  in  the  case,  and  on  motion  of  the  king's  attor- 
ney, bearing  date  the  14th  of  October,  1871."  It  does  not 
specify  what  the  documents  referred  to  are,  nor  are  there  any 
documents  annexed  to  the  complaint,  or  referred  to  in  it,  as 
being  the  documenta  referred  to  in  the  warrant. 

There  is,  also,  in  evidence  a  copy  of  what  may  be  called 
an  indictment  or  accusation  of  the  accused  by  the  Court  of 
Appeals  at  Brussels.  This  paper  is  in  the  form 'of  a  decree 
dated  June  6th,  1872,  which  states,  that  the  Court  has  '^  seen 
the  documents  of  the  proceedings  instituted  by  the  examining 
Judge  of  the  Court  of  the  First  Instance,  of  Brussels,"  but  it 
does  not  state  what  those  documents  are.  It  also  states,  that  the 
Court  has  heard  the  report  made  on  the  subject  to  the  Court 
of  Indictments  by  the  Deputy  Attorney  General,  to  the  pur- 
port that  the  Attorney  General  of  the  Ooui-t  of  Appeals  of 
Brussels  ^'  has  seen  the  documents  in  the  case,  and  the  order 
of  arrest  issued  the  31st  of  May,  1872,  by  the  Council  Cham- 
ber of  the  Tribunal  of  the  First  Instance,  of  Brussels,"  against 
the  accused,  but  what  those  documents  are  is  not  stated. 
The  order  of  arrest  is  afterwards  set  forth,  and  is  not  the  same 
order  of  arrest  first  above  referred  to.  The  decree  goes  on  to 
state,  that  the  Attorney  General  states  that  there  exists  against 
the  accused  charges  sufScient  to  justify  his  indictment,  for 
having  committed  the  crimes  charged  in  this  proceeding,  that 
those  crimes  are  provided  for  and  made  punishable  according 
to  the  provisions  of  certain  specified  articles  of  the  Penal  Code, 
and  that  the  Attorney  General  prays  the  confirmation  of  such 
order  of  arrest,  and  the  commitment  of  the  accused  for  trial. 
The  decree  then  states,  that  the  clerk  has  read  to  the  Court 
^'  all  the  documents  in  the  case,"  but  what  they  are  is  not 
stated.  The  decree  then  goes  on  to  confirm  the  order  of  arrest 
of  May  31st,  1872,  and  to  commit  the  accused  for  trial,  and 
to  direct  an  indictment  to  be  drawn  up. 

There  are  also  put  in  evidence  86  documents,  all  of  which 
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purport  to  be  copies  taken  from  the  records  of  the  clerk's 
office  of  the  Tribunal  of  First  Instance,  at  Brussels.  All  of 
them  bear  the  attestation  of  the  deputy  clerk  of  such  tribunal, 
and  his  signature  is  verified  by  M.  Giron,  the  Judge  who  is- 
sued the  warrant  of  arrest  of  April  27th,  1872.  The  signa- 
ture of  M.  Giron  is  verified  by  that  of  M.  Pulzeys,  the  Gen- 
eral Secretary  of  the  Ministry  of  Justice  at  Brussels ;  and  the 
signature  of  M.  Pulzeys  is  verified  by  that  of  Leopold  Orban, 
a  councillor  in  the  Ministry  of  Foreign  Affairs  of  Belgium. 
or  these  86  documents,  55  are  of  dates  from  October  14tb, 

1871,  to  A>pril  26th,  1872,  that  is,  prior  to  the  date  of  the  order 
of  arrest  of  April  27th,  1872 ;  7  otheraare  of  dates  from  April 
29th,  1872,  to  May  30th,  1872,  that  is,  prior  to  the  order  of 
arrest  of  May  Slst,  1872;  and  24  others  are  of  dates  subse- 
quent to  June  6th,  1872.  A  large  portion  of  these  86  docu- 
ments are  copies  of  depositions.  None  of  them  were  specif- 
ically offered  in  evidence  as  copies  of  the  depositions  on  which, 
either  of  the  orders  of  arrest  before  referred  to  was  granted. 
They  are  not  certified  under  the  hand  of  any  person  to  be  such 
copies,  nor  are  they  attested  upon  the  oath  of  any  person  to  be 
such  copies.  There  is,  therefore,  not  a  full  compliance  with  the 
requirements  of  section  6271  in  respect  to  any  of  them.  But,  if 
it  be  proper  to  hold,  in  respect  to  such  of  them  as  bear  dates 
anterior  to  the  issuing  of  the  warrant  of  arrest  of  April  27th^ 

1872,  that  those  depositions  must  be  regarded  as  tlie  deposi- 
tions on  which  that  warrant  was  issued,  so  that  they  were  not 
properly  receivable  in  evidence,  because  of  a  nonHSompliance 
with  the  requirements  of  section  5271  in  regard  to  the  certifi- 
cate and  the  oath  therein  required,  there  remain  the  81  docu- 
ments and  depositions  which  bear  date  on  and  atler  April 
29th,  1872,  and  the  indictment  or  accusation,  before  men- 
tioned. These  papers  must  all  of  them  be  regarded  as  papers 
offered  and  receivable  in  evidence  under  the  Act  of  1860,  and 
as  not  falling  under  section  5271.  Each  of  them  has  appended 
to  it  a  certificate  in  this  form,  made  by  the  Minister  Resident 
of  the  United  States  to  Belgium :  "  I,  John  Russell  Jones, 
Minister  Resident  of  the  United  States  to  Belgium,  do  hereby 
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certify,  that  Leopold  Orban,  whose  signature  is  subscribed  to 
the  foregoing  paper,  is,  and  was  at  the  date  of  the  same,  a 
conncillor  in  the  Ministry  of  Foreign  Affairs  of  Belgium,  and 
to  any  documents  by  him  so  signed  and  sealed,  full  faith  and 
credit  is  and  ought  to  be  given ;  and  I  do  hereby  certify,  that 
the  foregoing  document  is  legally  and  properly  authenticated, 
BO  as  to  entitle'it  to  be  received  in  evidence  in  support  of  the 
criminal  charges  mentioned  therein,  and  for  similar  purposes 
mentioned  in  the  second  section  of  the  Act  of  Congress  enti* 
titled  '  An  Act  fbr  giving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  Governments,  for  the  apprehension 
and  delivery  up  of  certain  offenders.' "  Each  of  the  certificates 
bears  the  signature  of  the  Minister  Besident  of  the  United 
States  to  Belgium,  and  the  seal  of  the  legation  of  the  United 
States,  and  each  is  dated  October  9th,  1874. 

It  is  objected  to  this  certificate,  that  it  is  defective  in 
omitting  to  say  that  the  document  to  which  it  refers  is  au- 
thenticated so  as  to  entitle  it  to  be  received  in  evidence  by 
the  tribunals  of  Belgium.  The  certificate  does  substantially 
so  say.  The  officer  certifying  is  a  local  officer,  accredited  as 
Minister  Resident  to  Belgium.  It  is  only  as  the  principal 
diplomatic  officer  of  the  United  States  resident  in  Belgium, 
that  he  is  authorized,  in  this  case,  to  make  any  certificate,  in- 
asmuch as  the  accused  escaped  from  Belgium.  The  papers 
certified  came  from  the  records  of  the  tribunals  of  Belgium, 
and  are  authenticated  by  functionaries  of  Belgium,  and 
the  plain  intendment  of  the  certificate,  in  saying  that  the 
document  is  authenticated  so  as  to  entitle  it  to  be  received  in 
evidence  in  support  o{  the  criminal  chajges  mentioned  there- 
in, is,  that  it  is  authenticated  so  as  to  entitle  it  to  be  received 
in  evidence  by  the  tribunals  of  Belgium,  in  support  of  the 
criminal  charges  mentioned  therein.  It  is  only  in  respect  of 
evidence  entitled  to  be  received  by  those  tribunals,  that  the 
Minister  Besident  to  Belgium  has  any  power  to  make  a  cer- 
tificate of  authenticity,  and  the  criminal  charges  mentioned 
in  the  documents,  and  in  support  of  whicn  it  is  certified  that 
the  documents  are  entitled  to  be  received  in  evidence,  are 
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charges  of  crimes  agflCinst  the  laws  of  Belgiam,  and  are  charges 
cognizable  by  those  laws. 

.The  Revised  Statutes  were  approved  by  the  President  and 
became  a  law  on  the  22d  of  June,  1874,  bat  they  were  not 
accessible  in  a  printed  form  until  early  in  March,  1875.  The 
certificates  to  the  documents  from  abroad,  in  this  case,  were 
obtained  "in  October,  1874,  and  the  papers  were  put  in  evi- 
dence in  December,  1874,  and  January,  1875.  The  proceed- 
ings took  place  with  reference-  to  the  statutes  as  they  were 
before  the  Revised  Statutes  were  enacted,  and  were  entirely 
regular  in  that  view.  It  is  satisfactory  to  be  able  to  conclude 
that  there  is  nothing  in  the  Revised  Statutes  which  affects 
the  operation  of  the  Act  of  1860,  except  in  respect  to  the 
particular  depositions  named  in  section  5271;  for  it  cannot 
be  supposed  that,  if  the  attention  of  Congress  be  now  directed 
specially  to  the  legislation  on  the  subject,  it  will  repeal  the 
Act  of  1860,  or  will  allow  section  5271  to  continue  to  have 
the  operation  which  it  must  have  in  respect  to  depositions  on 
which  an  original  warrant  abroad  was  granted,  when  the  2d 
section  of  the  Act  of  1848  had  no  such  operation  after  the 
enactment  of  the  Act  of  1860.  On  the  contrary,  as  the  Act 
of  1860  was  intended  to  enlarge  the  class  of  documentary 
evidence  which  might  be  adduced  in  support  of  the  charge  of 
criminality,  and  as  it  is  not  known  that  any  reason  existed 
for  legislation  to  afford  less  facilities  for  the  adnciission  of 
documentary  evidence,  and  as  a  review  of  the  legislation  leads 
properly  to  the  inference,  that,  although  section  5271  of  the 
Revised  Statutes  is  plain,  as  to  its  meaning,  as  it  stands,  the 
putting  it  into  such  form  as  makes  it  apply  solely  to  the  sub- 
ject-matter of  the  2d  section  of  the  Act  of  1848,  and  throw 
greater  restrictions  around  the  admission  of  the  depositions 
named  in  that  section,  was  an  inadvertence,  it  is  presumed 
that  the  inclination  of  Congress  will  be  so  to  amend  section 
5271  as  to  restore  the  law  to  the  condition  in  which  it  was 
before  that  section  was  enacted. 

Besides  the  documents  thus  properly  received  in  evidence, 
there  was  considerable  oral  testimony  taken  before  the  Com- 
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missioner.  He  had,  therefore,  legal  testimony  before  him, 
other  than  the  depositions  taken  prior  to  the  issuing  of  the 
first  warrant,  on  which  to  pass  judgment  in  respect  to  the 
criminality  of  the  accused.  Such  endence  contains  testi- 
mony tending  to  prove  the  death  of  the  deceased,  his  death 
by  violence,  the  simultaneous  burning  of  articles  in  the  room 
where  he  died,  the  simultaneous  stealing  from  the  safe  in  the 
same  room  of  securities  to  a  large  amount  in  value,  the  flight 
of  the  accused  to  England  the  same  night,  the  previous  pov- 
erty of  the  accused,  his  possessipn  of  money  in  England,  his 
previous  acquaintance  with  the  deceased  and  familiarity  with 
the  premises,  a  previous  quarrel  of  his  with  the  deceased,  the 
flight  of  the  accused  to  thiis  country,  and  the  tracing  to  hiq  pos- 
session, while  here,  of  securities  shown  to  have  been  in  the  safe 
of  the  deceased  at  the  time  of  his  death.  On  these  points 
and  others  bearing  upon  the  question  of  criminality,  testimony 
legally  admitted  contains  materials  for  a  decision  of  the  Com- 
missioner on  the  question  of  fact,  as  to  whether  there  was 
before  him  such  evidence  of  criminality,  as,  according  to  the 
laws  of  this  place,  would  justify  the  apprehension  of  the  ac- 
cused and  his  commitment  for  trial,  if  the  crimes  charged  had 
been  committed  in  this  place.  The  Commissioner  having 
decided  such  question  of  fact,  his  decision  cannot,  on  the 
principles  before  stated,  be  reviewed  by  this  Court,  on  habeas 
corpus.  The  writ  must,  therefore,  be  discharged,  and  the 
prisoner  be  remanded  to  the  custody  of  the  marshal. 

WooDBUFF,  J.    I  concur  fully  in  the  views  stated  by 
Judge  Blatchford  in  the  foregoing  opinion,  and  in  the  result. 

John  D.  Townsend  and  Thei)dA>re  Aub^  for  the  prisoner. 

Frederic  R.  Coudert^  for  the  Belgian  Government, 
.  VOL.  xn.— W 
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FrEDEBIOK   a.   KuRSHfiBDT 

BoBEBT  Werner.    In  Equity. 

.The  claim  of  reissued  letters  patent  granted  to  George  E.  King,  June  2Sd,  1868, 
for  an  "  improyement  in  fluting  machines,"  the  original  letters  patent  haying 
been  granted  to  him,  as  inyentor,  February  26th,  1867,  namely,  "The  guide 
E,  constructed  with  one  or  more  curyed  or  arched  portions,  a',  in  combina- 
tion with  suitable  fluting  rollers,  substantially  as  set  forth,  for  the  purpose 
specified,"  defined. 

Although  the  specification  describes  the  guide  £  as  being  composed  of  two 
pieces  of  metaJ,  one  oyer  the  other,  at  such  a  distance  apart  as  to  permit  the 
passage  of  the  fabric  between  them,  and  although,  at  the  arched  part  of  tha 
guide,  both  pieces  of  metal  are  firchcd,  and  the  part  of  the  fabric  which  is  to 
be  crinkled  passes  between  such  arched  parts,  while  the  other  parts  of  the 
fabric  pass  between  the  two  pieces  of  metal  of  the  guide,  although  not  be- 
tween the  arched  portions,  yet  the'faot^  that  the  part  of  the  fabric  which  is 
not  to  be  crinkled  passes  between  two  pieces  of  metal,  la  immaterial  to  the 
inyention  claimed,  and  the  fact  .that  the  part  of  the  fabric  which  is  to  be 
crinkled  has,  at  the  time  it  passes  oyer  the  arched  part  of  the  guide,  a  cor- 
respondingly arched  piece  of  metal  oyer  it,  is  immaterial  to  the  inyention 
claimed. 

The  arched  portion  of  the  lower  piece  of  metal  is  what  is  alone  effectiye,  in  com- 
bination with  the  rollers,  in  producing  the  result  of  which  the  specification 
speaks. 

It  is  the  raising  up  of  the  fabric,  or  the  deflection  from  the  general  plane  of  the 
fabric,  or  from  the  general  course  of  the  fabric,  of  that  part  of  the  fabric 
which  is  to  be  crinkled,  by  an  interposed  deflector,  which  is  the  essence  of 
the  patentee's  inyention. 

The  expression  in  the  claim— the  guide,  oonqtructed  with  a  curyed  or  arched 
portion — ^is  the  same  thing  as  saying,  the  curyed  or  arched  portion  of  the 
guide. 

The  claim  is  infringed  by  a  machine  in  which  there  are  rollers  with  plain  parts 
between  fluting  parts,  and  an  arched  projection  raised  up  in  front  of  the 
plain  parts,  whereby  an  extra  width  of  material  is  taken  up,  .by  causing  the 
material  to  ride  oyer,  and  to  be  raised  by,  the  arched  projection,  such  extra 
width  being  crinkled  as  and  because  the  adjacent  parts  are  fluted. 

(Before  Blatchtord,  J«,  Southern  District  of  New  York,  June  4th,  1876.) 
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Blatchford.  J.  The  letters  patent  sued  on  herein  are 
reissue  No.  3,000,  granted  to  George  E.  King,  June  23d, 
1868,  the  original  letters  patent  having  been  granted  to  him, 
as  inventor,  February  26th,  1867.  The  patent  is  for  an  "  im- 
provement in  fluting  machined."  The  specification  of  the  re- 
issue sajs :  ^'  This  invention  is  designed  for  making  pufSng 
applicable  to  shirt  bosoms,  trimming,  or  other  purposes  of 
dress,  in  which  the  article,  as  it  issues  from  the  machine,  is, 
(without  having  recourse  to  laundering,)  delivered  in  a  com- 
plete form,  either  single  or  in  two  or  more  series  or  rows, 
composed  of  flattened  borders,  with  flutes  running  along  their 
inner  edges,  and  puffed  or  crinkled  surfaces  between  the 
flutes.  The  invention  consists  in  a  guide  constructed  with 
one  or  more  curved  or  arched  portions,  in  combination  with 
one  or  more  suitable  fluting  rollers,  whereby  the  material,  in 
passing  through  the  machine,  is  fluted,  and  contracted  later- 
ally, as  it  were,  or  drawn  up,  between  the  flutes,  to  produce 
the  required  crinkled  surface  or  surfaces  in  the  puflBng."  The 
main  feature  of  the  machine  is  the  arched  guide,  in  combination 
with  two  rollers,  one  above  the  other,  and  opposite  and  near  to 
the  guide.  The  rollers  are  so  formed  that  the  strip  of  material, 
after  being  acted  on  by  the  guide,  passes  between  the  two  roll- 
ers. The  rollers  have  such  configuration  externally  on  their  sur- 
faces, as  to  produce  a  finished  fabric,  which  has  a  longitudinal 
strip  that  is  pufi*ed  or  crinkled  in  such  manner  as  to  possess  an 
irregular  wavy  surface,  and^on  each  side  of  such  crinkled  strip, 
a  longitudinal  strip  that  is  fluted,  and  on  each  side  of  and 
outside  of  each  of  such  fluted  strips  a  longitudinal  flattened 
strip,  through  which  stitching  may  be  made  longitudinally,  to 
render  permanent  the  conformation  of  the  pufSng.  The  por- 
tions of  ihe  rollers  from  between  which  the  crinkled  part  of 
the  finished  fabric  issues,  are  plain,  and  so  are  the  portions 
from  between  which  the  flattened  parts  of  the  finished  fabric 
issue,  while  the  portions  of  the  rollers  from  between  which  the 
fluted  parts  of  the  finished  fabric  issue  are  grooved,  so  as  to  make 
grooves  and  flutes  on  each  roller,  a  groove  alternating  with  a 
flute,  and  the  flute  on  one  roller  taking  into  the  groove  on 
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the  other.  Each  part  of  each  roller  is  of  the  same  width  as 
that  portion  of  the  finished  fabric  which  it  is  designed  to  shape. 
The  parts  of  the  rollers  from  between  which  the  crinkled  part 
of  the  finished  fabric  issues  are  of  such  diameter,  that,  when 
the  rollers  are  in  proper  position,  the  face  of  that  part  of  one 
roller  is  situated  at  such  distance  from  the  face  of  that  part  of 
the  other  roller,  that  no  considerable  pressure  is  exerted 
upon  the  fabric  in  passing  between  them.  It  is  the  action  of 
the  guide  in  connection  with  the  grooved  and  flated  parts  of 
the  rollers  and  the  plain  part  of  each  roller  that  lies  between 
the  two  grooved  and  fluted  parts  of  each  roller,  that  produces 
the  crinkled  part  of  the  finished  fabric.  The  specification 
describes  the  guide  as  ^'  the  inclined  guide  E,"  and  as  being 
composed  of  two  pieces  of  sheet,  metal,  secured  one  over  the 
other,  at  such  a  distance  apart  as  to  permit  the  passage  of  the 
cloth  or  fabric  between  them.  It  also  states,  that  those  parts 
of  this  guide  E  which  are  in  front  of  the  plain  cylindrical  por- 
tions of  the  rollers,  "are  curved  up^yard  or  arched  trans- 
versely, as  shown  at  a',"  in  such  manner  that  the  width  of  the 
fabric  passed  between  each  pair  of  the  plain  portions  of  the 
rollers  will  be  greater,  if  stretched  out  to  its  full  extent,  than 
the  width  of  such  plain  portions  of  the  rollers,  so  that  the 
fabric,  by  means  of  such  excess  of  width,  will  be  crinkled  or 
puffed  in  passing  between  such  plain  portions  of  the  rollers ; 
that  the  end  of  the  strip  of  fabric  is  passed  between  tlie  two 
pieces  of  metal  of  which  the  guide  is  formed,  and  between 
the  rollers,  which  rotate  so  as  to  draw  the  fabric  lengthwise 
between  them  ;  that  the  grooves  and  flutes  of  the  rollers  flute 
the  parts  which  they  press ;  that  the  parts  outside  of  the 
fluted  parts  of  the  fabric  are  pressed  flat ;  that  the  parts  of  the 
fabric  wliich  are  drawn  through  the  curved  or  arched  parts  a' 
of  the  guide  E,  being,  if  stretched  to  their  full  extent,  of  a 
width  greater  than  the  width  of  the  plain  portions  of  the  roll- 
ers opposite  such  curved  or  arched  parts  of  the  guide,  and 
being,  also,  gathered  by  the  fluting  formed  at  their  sides  or 
edges,  are  caused  to  assume  a  crinkled  or  puffed  form,  as  they 
are  passed  between  such  plain  portions  of  the  rollers,  the  di&- 
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taDce  between  the  faces  of  such  plain  portions  being  such  that 
no  pressare  is  exerted  upon  the  fabric  passing  between  them, 
beyond  that  required  to  simply  press  the  convex  surfaces 
thereof  downward  to  a  sufficient  degree  to  insure  the  shaping 
thereof  into  such  puffed  condition  ;  and  that  the  extent  to 
which  the  material  will  be  thus  contracted  laterally,  or  drawn 
up,  between  the  flutes,  will  be  governed  by  the  excess  of  the 
width  of  the  arched  portions,  a',,  of  the  guide  oyer  the  length 
of  a  straight  line  or  lines  connecting  such  arched  portions  at 
their  base. 

The  description  in  the  specification  is  of  a  structure  capa- 
ble of  making  several  strips  of  finished  fabric  at  once,  which 
may  be  cut  apart  longitudinally  in  the  flattened  portions. 
Each  of  the  strips  so  cut  off  will  present  a  crinkled  portion, 
two  fluted  portions,  and  two  flattened  portions.  But,  the 
specification  also  speaks  of  making  but  one  of  such  strips  at 
ft  time,  with  a  guide  which  has  only  one  curved  or  arched 
portion,  and  rollers  which  are  capable  of  making,  at  one  time, 
but  one  strip  of  finished  fabric  having  the  features  before 
mentioned. 

The  claim  of  the  reissue  is  in  these  words :  '^  The  guide 
E,  constructed  with  one  or  more  curved  or  arched  portions, 
a',  in  combination  with  suitable  fluting  rollers,  substantially 
as  herein  set  forth,  for  the  purpose  specified." 

The  specification  speaks  of  the  guide  as  being  composed 
of  two  pieces  of  metal,  one  over  the  other,  at  such  a  distance 
apart  as  to  permit  the  passage  of  the  fabric  between  them. 
At  the  arched  part  of  the  guide,  both  pieces  of  metal  are 
arched.  The  part  of  the  fabric  which  passes  between  the 
arched  parts  is  only  that  part  of  the  fabric  which  is  to  be 
crinkled.  But  the  other  parts  of  the  fabric,  namely,  those 
parts  of  the  fabric  which  are  not  to  be  crinkled,  but  are  to  be 
fluted  and  flbittened,  pass,  on  their  way  to  the  rollers,  between 
the  two  pieces  of  metal  of  the  guide,  although  not  between 
the  arched  portions.  The  language  of  the  specification  and 
claim  shows,  however,  that  the  fact  that  the  part  of  the  fabric 
which  is  not  to  be  crinkled  passes  between  two  pieces  of 
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metal  on  its  way  to  the  rollers  is  immaterial  to  the  inyention 
claimed,  and  that  the  fact  that  th^  part  of  the  fabric  which  is 
to  be  crinkled  has,  at  the  time  it  passes  over  the  arched  part 
of  the  guide,  a  correspondingly  arched  piece  of  metal  over  it, 
is  immaterial  to  the  invention  claimed.  Both  of  the  pieces 
of  metal  on  each  side  of  the  arched  part  of  the  guide,  as  well 
as  the  piece  of  metal  above  the  arched  part  of  the  guide,  may 
be  cut  away  or  removed,  without  affecting  the  operation  of 
the  machine  in  the  particular  aimed  at  by  the  invention  of 
the  patentee,  as  described  and  claimed  in  the  specification, 
and  without  removing  anything  which  is  of  the  essence 
of  his  invention,  or  is  necessary  to  its  completeness,  as 
claimed. 

The  language  of  the  specification  throughout  shows,  that 
the  arched  portion  of  the  lower  piece  of  metal  is  what  is 
alone  efifective,  in  combination  with  the  rollers,  in  prod]ic- 
ing  the  result  of  which  the  specification  speaks.  Thus, 
the  specification  states,  that  it  is  the  arched  portion  of  the 
guide,  in  combination  with  the  rollers,  which  is  the  invention, 
in  that,  thereby,  the  material,  in  passing  through  the  ma- 
chine, is  drawn  up  between  the  flutes,  to  produce  the  required 
crinkled  surface.  It  also  st&tes,  that  it  is  the  curving  upward, 
or  arching,  of  the  part  of  the  guide  which  is  in  front  of  the 
plain  portions  of  the  rollers,  which  causes  the  width  of  the 
fabric  which  is  passed  between  such  plain  portion^  to  be 
greater,  if  stretched  out  Jo  its  full  extent,  than  the  width  of 
such  plain  portions  of  the  rollers,  so  that  the  fabric,  by  means 
of  its  increased  width,  will  be  crinkled  or  puffed,  in  passing 
between  such  plaifi  portions.  It  further  states,  that  the  effect 
of  the  curved  or  arched  parts  of  the  guide  upon  those  parts 
of  the  fabric  which  they  affect  is,  that  such  parts  of  the  fabric 
are,  if  stretched  to  their  full  extent,  of  a  width  greater  than 
that  of  the  plain  portions  of  the  rollers,  and  that  this  fact, 
with  the  gathering  of  such  parts  of  the  fabric  by  the  fluting 
that  goes  on  in  the  adjacent  parts,  causes  the  crinkling.  It 
further  states,  that  this  lateral  contraction  of  the  part  that  is 
to  be  crinkled  will  depend  upon  the  degree  of  arching  in  the 
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arched  part  of  the  guide.  -Now,  it  is  the  raising  np  of  .the 
fabric,  cr  the  deflection  from  the  general  plane  of  the  fabric, 
or  from  the  general  course  of  the  fabric,  of  that  part  of  the 
fabric  which  is  crinkled,  by  an  interposed  deflector,  which  is 
the  essence  of  the  patentee's  invention.  Such  is  his  claim. 
The  claim  designates,  as  the  invention,  the  curved  or  arched 
portion  of  the  guide,  in  combination  with  suitable  fluting 
l^ollers,  substantially  as  set  forth  in  the  specification,  for  the 
purpose  therein  specified.  The  patentee  calls  the  whole  in- 
strument in  front  of  the  rollers  a  guide,  but  the  only  material 
part  of  it  is  the  curved  or  arched  portion.  The  expression, 
in  the  claim — the  guide,  constructed  with  a  curved  or  arched 
portion — is  the  same  thing  as  saying,  the  curved  or  arched 
portion  of  the  guide. 

This  has  been  the  construction  heretofore  given  to  this 
patent.  In  'King  v.  MaudeXbaum^  (8  Blatchf.  C.  C,  JS.,  468,) 
the  defendant's  machine  had  two  rollers,  which  did  not  have 
plain  portions  to  form,  in  connection  with  an  arched  guide 
exterior  to  the  rollers,  the  crinkled  part  of  the  puffing ;  but, 
the  defendant  had  transferred  the  arched  guide  to  one  of  the 
rollers,  by  placing  thereon,  on  the  portion  between  the  fluting 
instrumentalities  on  that  roller,  knobs  or  buttons,  which 
formed  a  series  circumferentially  around  the  roller,  and  had 
between  each  two  of  them  a  depression.  The  exterior  sur- 
faces of  these  knobs  or  buttons  performed  the  same  oflice  as 
the  arched  portions  of  the  patentee's  guide,  and  caused  a 
greater  width  of  fabric  to  be  taken  up  and  passed  through 
over  the  knobs  or  buttons,  than  the  width  of  the  base  of  the 
knob  or  button  in  a  straight  line  between  the  two  adjacent 
fluted  portions  of  the  roller.  The  material  was  contracted 
lacerally,  or  drawn  up,  between  the  flutes,  in  proportion  to 
the  excess  in  length  of  the  arched  exterior  transverse  surface 
of  the  knob  or  button  over  a  straight  line  connecting  such 
arched  surface  at  the  base  of  the  knob.  There  were,  on  the 
other  roller,  depressions  matching  the  knobs.  On  these  facts, 
it  was  said,  in  the  decision  in  that  case :  ^'  The  plaintiff  claims, 
in  substance,  a  curved  or  arched  guide,  in  combination  with 
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suitable  fluting  rollers,  to  contract  the  material  or  draw  it  up 
laterally  between  the  flutes,  so  that  there  shall  be,  in  the 
finished  fabric,  a  greater  width  of  material  than  the  width  oq 
the  roller,  in  a  straight  line,  between  the  two  fluted  portions 
of  the  roller,  in  a  line  parallel  to  the  axis  of  the  roller,  and 
BO  that  such  greater  width  of  material  shall  thereby  have, 
given  to  it  a  crinkled  or  puffed  or  wavy  conformation.  The 
defendant  has  the  arched  guide  in  combination  with  the  flut- 
ing rollers.  He  has  merely  changed  the  position  of  such 
guide.  It  operates  in  the  same  way  as  the  plaintiff's  arched 
guide,  to  produce,  in  combination  with  the  rollers,  the  same 
result  that  the  plaintiff  produces." 

The  same  patent  was  again  before  this  Court  in  the  case 
oi  King  v.  W emery  {ante^p.  270).  In  that  case  the  defend- 
ant used,  in  connection  with  the  fluting  rollers,  a  detent  or 
finger,  by  which  a  portion  of  the  fabric  was  held  back  and 
thereby  formed  into  V-shaped,  but  more  or  less  irregular, 
lateral  waves  and  crinkles.  He  had  plain  zones  between  the 
fluted  portions  of  his  fluting  rollers.  The  free  eAd  of  the 
detent  bore  against  a  platform  midway  of  the  plain  zones. 
The  fabric,  in  its  passage  to  the  rollers,  passed  over  the  plat- 
form and  under  the  detent,  which  was  a  spring,  and  which  so 
pressed  the  fabric  against  the  platform,  while  the  rollers  were 
drawing  the  fabric  forward,  as  to  detain  or  hold  back  that 
portion  of  the  fabric  which  was  so  pressed  by  the  detent,  and 
cause  it  to  be  crinkled  in  the  space  between  the  inner  edges 
of  the  flutes.  This  result  was  attained  because  the  same 
thing  was  done  as  in  the  King  machine,  that  is,  the  width  of 
the  fabric  passed  between  the  pair  of  plain  zones  was  greater 
than  the  width  of  such  zones,  and,  as  the  fluting  gathered  the 
fabric,  the  portion  of  it  which  passed  between  the  pair  of 
plain  zones  was  crinkled.  In  the  decision  in  that  case,  it  was 
said :  "  The  main  feature  of  the  plaintiff's  machine  is  the 
device  for  pulling  away  the  fabric  before  the  fluting  rollers 
grasp  it  too  firmly,  so  as  to  get  the  increased  width  of  fabric 
opposite  tiie  pair  of  plain  zones.  The  plaintiff  shows  how 
this  is  to  be  done  by  an  arched  guide.    This  arch  raises  up 
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the  fabric.  The  fabric  rides  over  it,  and  so  is  pulled  away 
from  the  fluted  parts  of  the  rollers.  The  obstacle  interposed 
bj  the  arched  guide  pushes  up  the  fabric  to  an  apex.  There 
would  be  no  diflference  in  mode  of  operation,  if  the  fabric 
were  pushed  down  to  a  given  point  by  an  arched  guide.  The 
defendant  interposes  an  obstacle  which  pulls  back  the  fabric 
from  the  fluted  parts  of  the  rollers.  The  mode  of  operation 
is  the  same  as  in  the  plaintifiTs  machine,  and  the  result  is  the 
same.  The  only  difference  is,  that,  in  one,  the  centre  of  the 
extra  width  moves  upward  as  the  pull  is  made,  and,  in  the 
other,  it  does  not;  but,  in  each,  the  detaining  instrument 
diverts  the  fabric  from  what  would  otherwise  be  its  course,  so 
as  thereby  to  pull  out  extra  width.  I  think  the  variation 
is  merely  mechanical  and  not  substantial,  and  that  the  defend- 
ant's machine  is  an  infringement."  In  the  testimony  in  that 
case,  evidence  was  given  as  to  the  use,  prior  to  King's  inven- 
tion, of  a  guide  called  the  Muller  guide  No.  &,  which  had  an 
arched  projection,  raised  in  front  of  two  rollers,  and  over 
which  arched  projection  the  material  passed  on  its  way  to  the 
rollers,  but  the  evidence  showed  that  such  arched  projection 
had  been  used  not  in  combination  with  fluting  rollers  which 
had  plain  parts  or  zones  opposite  the  arched  projection,  but 
always  in  combination  with  rollers  on  which,  opposite  the 
arched  projection,  were  diamond  embossing  rings,  which 
made  a  diamond  figure  on  the  material,  and  occupied  all  the 
space  on  the  rollers  that  was  not  occupied  by  the  fluting  parts 
of  the  rollers.  It  was  held  that  this  did  not  present  the  com- 
bination set  forth  in  the  claim  of  the  patent,  for  the  purpose 
therein  specified. 

The  defendant  in  the  suit  last  referred  to  is  the  defendant 
in  this  suit.  He  has  altered  his  machine  by  taking  olf  the 
detent  or  finger,  and  putting  in  place  of  it  an  arched  projec- 
tion, raised  up  in  front  of  the  plain  parts  of  the  rollers,  and 
like  the  arched  projection  in  the  said  Muller  guide  No.  5. 
But,  he  dispenses  with  the  Miiller  embossing  rings,  and  uses 
instead  rollers  like  King's,  which  have  plain  parts  between 
the  fluting  parts  and  opposite  the  arched  projection.     He  has 
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removed  from  the  King  ifiachine  those  parts  before  spoken  of 
as  immaterial  to  King's  invention,  namely  the  upper  piece  of 
metal  in  King's  guide  and  the  metal  each  side  of  the  arched 
projection.  He  retains  all  that  there  is  essential  in  King's 
guide,  that  is,  its  curved  or  arched  portion  opposite  the  plain 
parts  of  the  rollers  which  are  between  the  fluted  parts  of  the 
rollers,  and  he  uses  such  carved  or  arched  portion  in  combi- 
nation with  rollers  which  have  parts  suitable  for  Anting  each 
side  of  plain  parts,  in  a  machine  which  operates,  by  means  of 
such  Anting  parts,  and  such  plain  parts,  of  the  rollers,  and 
such  curved  or  arched  piece  in.  front  of  such  plain  parts,  to 
produce  the  crinkled  or  puffed  conformation  in  the  fabric,  in 
connection  with  the  fluted  parts  of  it.  The  mode  of  operation 
of  the  parts  is  the  same  as  in  King's  machine,  in  all  features 
that  are  essential  to  King's  invention,  as  described  and 
claimed,  and  the  result,  in  the  finished  fabric,  is  the  same. 
The  defendant  takes  up  an  extra  width  of  material  by  causing 
the  material  to  ride  over,  and  to-be  raised  by,  the  arched  or 
curved  projection,  and  this  extra  width  is  crinkled  as  and 
because  the  adjacent  parts  are  fluted. 

The  plaintiff  is  entitled  to  an  injunction,  as  prayed  for. 

Frederic  H»  Beits\  for  the  plaintiff. 

Arthv/r  F.  Briesen^  for  the  defendant. 
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Bonds  were  iasaed,  purporting,  on  their  face,  to  hare  been  issued  by  three' 
persons  as  Commlssiooers  in  behalf  of  the  town  of  Lyons,  appointed  for  that 
purpose  by  the  county  judge  of  Wayne  county,  in  which  such  town  was 
situated,  and  to-be  part  of  a  series  autborized  by  the  determination  of  such 
county  judg^,  duly  rendered  and  entered  of  record  pursuant  to  a  petition  of 
the  taxpayers  of  the  town,  and  pursuant  to  chapter  907  of  the  laws  of  the 
State  of  New  York,  of  1869,  and  the  amendments  hereto.  The  statute 
authorized  the  county  judge  to  determine,  on  proof,  whether  the  persons 
petitioning  for  the  issue  of  the  bonds  represented  a  majority  of  the  taxable 
property  of  the  town.  The  bonds  were  issued  in  aid  of  the  construction  of 
a  railroad.  The  petition  contained  conditions,  that  the  terminus  of  the  road 
should  be  at  a  specified  point,  and  that  the  stock  of  the  corporation  which 
was  to  construct  the  road,  which  should  be  taken  in  exchange  for  the  bonds, 
should  include  certain  stock  already  taken  by  individuals  residing  in  the 
town.  In  a  suit  against  the  town  to  recoTer  the  ailount  of  unpaid  coupons 
on  the  bonds,  it  was  set  up,  in  defence,  that  the  bonds  were  void,  because,  as 
the  petition  contained  said  conditions,  the  cimnty  judge  acquired  no  juris- 
diction of  the  proceeding :  ffeldt  that,  although  the  objection  might  be  a 
good  one,  if  raised  on  ^  direct  review  of  the  proceeding,  it  was  of  no  avail 
in  this  suit 

When  a  petition  is  presented  to  the  county  judge,  which  sufficiently  conforms 
to  the  statute  to  call  for  the  exercise  of  judicial  judgment,  it  ia  delegated  to 
him  to  determine  whether  or  not  it  is  sufficient,  and  no  error  on  his  part  can 
affect  the  validity  of  the  bonds,  when  the  question  is  raised  collaterally. 

The  Act  of  1869  was  amended  by  an  Act  passed  in  1871.  The  latter  Act 
introduced  important  changes  in  the  proceedings,  by  amending  various 
sections  of  the  Act  of  1869,  and  substituting  the  new  sections  in  place  of  the 
old  sections,  without  in  terms  repealing  the  old  sections.  The  proceedings 
in  this  case  were  begun  before  the  Act  of  1871  was  passed,  and  conformed  to 
the  old  A.ct  up  to  the  time  of  the  passage  of  the  new  Act,  and  after  that 
were  continued  under  the  new  Act  It  was  objected,  that  the  proceedings 
under  the  old  Act  were  deprived  of  all  yitality  by  the  passage  of  the  new 
Act:  Held,  that  the  objection  was  not  a  good  one. 

The  town,  having  received  and  retained  the  stock  which  was  issued  in  exchange 
for  the  bonds,  cannot  raise  the  objection,  that  the  bonds  and  coupons  were 
not  made  payable  at  the  times  directed  by  the  statute. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  June  16th,  1876.) 

On  the  trial  of  this  action,  the  Court  ordered  a  verdict 
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for  the  plaintiff  for  $14,042  ^^  and  reserved  the  case  for 
further  consideration.  The  plaintiff  moved  for  judgment  on 
the  verdict,  and  the  questions  considered  were  presented  upon 
requests  on  the  part  of  the  defendant,  and  exceptions  taken 
upon  the  denial  thereof. 

TF.  F.  CogsuoeU  and  S.  C.  Collins,  for  the  plaintiff, 

S.  Z.  Comatock  and  C,  H.  Eoys,  for  the  defendant. 
• 

Wallace,  J.  This  action  is  brought  to  recover  the 
amount  of  certain  coupons  for  payment  of  interest  upon 
bonds  issued  in  aid  of  the  construction  of  the  Sod  us  Bay, 
Coming  and  New  York  Railroad  Company.  The  bonds, 
upon  their  face,  purport  to  have  been  created  and  issued  by 
David  F.  Cole  and  two  others,  as  Commissioners  in  behalf  of 
the  town  of  Lyons,  appointed  for  that  purpose  by  the  county 
judge  of  Wayne  county,  and  to  be  part  of  a  series  authorized 
by  the  determination  of  such  county  judge,  duly  rendered 
and  entered  of  record,  pursuant  to  a  petition  of  the  taxpayers 
of  the  town,  and  pursuant  to  chapter  907  of  the  laws  of  the 
State  of  New  York,  of  1869,  and  the  amendments  thereto. 
By  the  Act  of  1869,  referred  to,  whenever  a  majority  of  the 
taxpayers  of  any  municipal  corporation,  whose  names  appear 
upon  the  last  preceding  assessment  roll  of  the  corporation, 
as  owning  or  representing  a  majority  of  the  taxable  property 
in  the  corporate  liniits  of  such  corporation,  shall,  by  a  petition, 
verified,  make  application  to  the  county  judge  of  the  county 
in  which  such  corporation  is  situated,  representing  that  such 
majority  of  taxpayers  desire  that  the  corporation  shall  create 
and  issue  its  bonds  to  an  amount  specified,  and  invest  them 
in  the  stock  of  a  railroad  company  in  the  State,  it  shall  be 
the  duty  of  such  county  judge,  after  causing  notice  to  be 
published,  &c.,  to  take  proof  as  to  the  allegations  in  the 
petition,  and,  if  it  appear  satisfactorily  to  him,  that  the 
petitioners  do  represent  such  majority,  he  shall  so  adjudge 
and  determine,  and  cause  his  determination  to  be  entered  of 
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record,  and  such  jadgment  and  the  record  thereof  shall  have 
the  satne  force  and  effect  as  other  judgments  and  records  in 
Courts  of  record  in  the  State ;  and,  if  such  countj  judge 
does  so  adjudge,  it  shall  be  his  duty  forthwith  to  appoint  and 
commission  three  persons,  taxpayers  and  residents  of  the 
corporation,  to  be  Commissioners,  and  thereupon  such  Com- 
missioners shall  cause  the  bonds  of  such  municipal  corporation 
to  be  made  and  executed,  and  attested  by  their  individual 
seals,  and  are  empowered  to  subscribe,  in  the  name  of  the 
municipal  corporation,  for  the  stock  of  the  railroad  company, 
and  pay  for  the  same  by  exchanging  therefor  the  bonds  so 
executed  by  them. . 

On  the '  6th  of  February,  1871,  a  petition  was  presented, 
duly  verified,  to  the  county  judge  of  Wayne  county,  repre- 
senting that  the  subscribers  constituted  the  requisite  majority 
of  taxpayers  of  the  town  of  Lyons,  and  desired  that  such 
town  should  create  and  issue  its  bonds  to  the  amount  of 
$150,000,  and  invest  the  same  in  the  stock  of  the  Sodus  Bay, 
Coming,  and  New  York  Eailroad  Company,  "provided  that 
the  terminus  of  said  road  be  made  at  Nicholas  Point,  in  the 
town  of  Huron,"  and  praying  that  such  proceedings  be  had 
for  the  purpose  as  are  authorized  by  the  statutes  of  the  S^ate 
in  such  case  provided.  The  petition  contained,  also,  this 
clause :  '^^  It  is  understood,  that  the  stock  so  to  bo  taken  is  to 
embrace  and  include  the  stock  now  already  subscribed*  and 
taken  by  persons  residing  in  said  town  of  Lyons,  amounting 
to  the  sum  of  $16,400."  The  county  judge  caused  the  requi- 
site notice  to  be  given,  and  proceeded  to  take  proofe  of  the 
allegations  in  the  petition,  and,  during  the  progress  of  taking 
the  proofs,  and,  on  May  12th,  1871,  the  Legislature  passed  an 
Act  {fihip,  925)  to  amend  chapter  907  of  the  Laws  of  1869,  by 
which  certain  sections  of  that  Act  were  changed  in  important 
particulars,  while,  in  other  sections,  no  changes  were  made. 
None  of  the  sections  of  the  prior  Act  were  repealed  in  terms, 
but  the  sections  referred  to  were  modified  by  the  words,  "  are 
amended  to  read  as  follows."  All  proceedings  after  the 
amendatory  Act  was  passed  were  conducted  pursuant  to  the 
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requireraentfl  of  that  Act,  and,  on  May  17th,  1872,  the  county 
judge  adjudged  that  the  allegations  of  the  petition  were 
proved,  and  appointed  as  Commissioners  the  persons  who 
executed  the  bonds,  the  coupons  of  which  are  those  in  suit. 
The  Act  of  1871  required  that  the  petition  should  be  filed  by 
the  county  judge,  as  part  of  the  judgment  roll,  and  that  his 
judgment  be  entered  of  record  in  the  clerk's  office  of  his 
county.  It  also  made  provision  for  a  review  of  the  proceed- 
ings by  certiorari^  by  which  the  appellate  Courts  were  author- 
ized, '^  in  appeals  now  pending,  and  in  all  future  proceedings, 
to  reverse,  affirm,  or  modify  the  determination  of  the  county 
judge,  or  remand  the  proceedings  back  to  be  reheard  by  him, 
or  direct  that  he  proceed  de  novo  as  if  he  had  taken  no  action 
therein." 

The  statute  under  which  the  bonds  were  issued  requires 
that  they  shall  bear  interest  at  the  rate  of  seven  ^?er  cent  per 
annumy  payable  semi-anpually,  and  bear  interest  warrants 
corresponding  in  number 'and  amounts  with  the  several  pay- 
ments of  interest  to  become  due.  The  bonds  issued  are  dated 
May  17th,  1872,  and  were  issued  on  that  day.  The  coupons 
are  made  payable  on  the  first  days  of  April  and  October  in 
each  year,  and  are' for  $35  each.  At  the  time  of  issuing  the 
bonds,  the  Commissioners  subscribed  for  stock  of  the  railroad 
company,  and,  when  they  delivered  the  bonds,  received  in 
exchange  certificates  of  stock.  The  plaintiff  purchased  the 
coupons  in  suit  after  they  became  due. 

It  is  insisted,  on  behalf  of  the  defendant,  that  the  bonds 
in  question  are  void,  because  the  county  judge  never  acquired 
jurisdiction  of  the  proceeding  pursuant  to  which  the  Com- 
missioners were  appointed,  as  the  petition  was  not  in  con- 
formity to  the  statute,  in  that  it  contained  conditions  whicH 
were  unauthorized.  Of  these,  one  required  the  railroad  com- 
pany to  locate  the  terminus  of  its  road  at  a  place  named,  and 
the  other  provided  for  the  application  of  a  portion  of  the 
bonds  to  be  created  to  the  purchase  of  stock  then  held  by  in- 
dividuals resident  in  the  town.  Decisions  of  the  Courts  of 
the  State  of  New  York  are  cited,  which  hold  that  the  petition 
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in  such  proceeding  must  be* an  unconditional  one,  and  that,  if 
it  contains  conditions,  the  entire  proceeding  is  void.    The  de- 
cision of  the  Court  of  Appeals  in  the  case  of  The  People  v. 
Adirondac  Company^  countenances  this  position.    It  is  there 
said,  in  the  opinioni :    "  If  the  petition  is  in  a  form  not  war- 
rantedy  or  is  subject  to  any  condition  not  authorized  by  the 
statute,  it  is  simply  void,  and  the  officer  acquires  no  jurisdic- 
tion under  it."    It  is  not  to  be  denied,  that  this  conclusion 
accords  with  the  general  doctrine,  that  all  proceedings  which, 
like  the  one  under  consideration,*  may  impose- a  charge  upon 
the  property  of  the   citizen    without   his  consent,  must  be 
strictly  pursued;   and  it  is  also  to  be  conceded,  that   such 
conditions  as  were  incorporated   into   the  petition  here  are 
contrary  to  public  policy,  as  they  tend  to  subject  measures 
which  should  be  adopted  solely  from  considerations  of  public 
welfare  to  the  improper  influences  of  personal  or  mercenary 
interests.     (Butternuts  <&  Oxford  Co,  v.  Norths  1  HiU^  518 ; 
Fort  Edward  Co.  y.'  Payne^  15  N.  Y.  583.)     But,  the  cases 
referred  to  arose  upon  a  direct  review  of  the  proceeding,  and 
although,  in  the  exercise  of  a  revisory  or  appellate  jurisdic- 
tion, it  might  well  be  held  that  unauthorized  or  vicious  con- 
ditions in  the  petition  were  fatal  to  the  proceeding,  it  does 
not  follow  that  the  county  judge  had  no  right  to  entertain  the 
proceeding,  and  that  his  action  under  it  was  so  wholly  nuga- 
tory that  his  judgment  was  a  nullity,  and  the  bonds  which 
were  issued  and  negotiated  void.    It  was  not  necessary  so  to 
decide ;  and  such  conclusion  would  seem  to  be  antagonistic  to 
the  theory  and  spirit  of  the  legislation  under  which  snch 
bonds  are  issued,  and  of  the  particular  statute  under  consider- 
ation. 

If  it  is  true  that  the  county  judge  never  acquired  jurisdic- 
tion because  of  the  character  of  the  petition,  the  bonds  issued 
by  the  Commissioners  he  appointed  are  invalid  in  the  hands  of 
innocent  holders,  because,  in  law,  no  Commissioners  were  ever 
appointed,  and  no  agents  were  ever  empowered  to  represent 
the  town.  The  Supreme  Court  of  the  United  States  has  su^ 
tained,  with*  steady  hand,  the  rights  of  innocent  holders  of  mu- 
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njcipal  bondB,  which  have  been  issued  by  agents  in  disr^ard 
of  the  limitations  of  their  authority,  but  it  has  also  recognized 
and  enforced  the  distinction  which  exists  between  the  want  of 
power  to  act  in  behalf  pf  the  municipality  and  irregularities  in 
the  exercise  of  a  power  that  has  been .  conferred ;  and,  if  the 
bonds  can  be  assailed  collaterally,  and  defeated  in  the  hands  of 
innocent  holders,  whenever  the  officer  upon  whom  jurisdiction 
is  conferred  to  take  cognizance  of  the  proceeding  errs  in  de- 
ciding that  the  proceeding  is  properly  before  him,  this  statute, 
and  kindred  legislation  in  many  of  the  States  of  the  Union, 
will  prove  highly  discreditable,  because,  as  will  be  seen,  it  is 
calculated  to  invite  investment  in  these  bonds  with  entire  con- 
fidence in  their  validity,  and  this  legislation  will  fail  to  meet 
the  end  for  which  it  is  designed,  because  the  value  of  the  bonds 
will  be  so  precarious,  that  it  will  be  difficult,  if  bot  impossible, 
to  negotiate  them  advantageously.  The  object  of  such  legisla- 
tion is,  to  enable  enterprises  of  public  utility  to  be  promoted, 
by  obtaining  the  necessary  means  from  municipal  corporations 
interested  in  their  success.  As  large  sums  are  usually  required, 
such  legislation  contemplates  the  creation  of  a  class  of  obliga- 
tions which  will  readily  find  their  way  to  all  the  financial  marts 
of  the  world,  and  will  command  the  confidence  of  capitalists 
abroad  and  at  home.  As  they  are  to  be  the  obligations  of  mu- 
nicipalities of  ample  pecuniary  ability  to  pay  them,  they  will 
effectuate  the  end  in  view,  if  their  validity  is  assured.  To  se- 
cure this,  therefore,  is  a  paramount  consideration,  for,  other- 
wise, such  legislation  would  be  fruitless.  Accordingly,  by  this 
legislation,  these  obligations  are  invested  with  ostensible  indi- 
cations of  validity.  They  bear  the  attestation  of  public  officers 
clothed  by  the  Legislature  with  apparent  power  to  bind  the 
municipalities  of  the  State,  whose  malfeasance  would  cast  dis- 
honor not  only  upon  the  communities  which  they  immediately 
represent,  but  also  upon  the  State  at  large ;  and  they  bear  the 
guaranty  of  a  judicial  determination  that  they  are  created  in 
conformity  with  law.  In  short,  these  obligations  are  designed 
for  negotiation,  to  a  large  extent,  with  those  who  are  strangers 
to  the  merits  of  the  particular  enterprise  for  which  they,  are 
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created,  and  to  the  history  of  the  particular  proceedings  under 
which  they  are  issued,  and  who  rely  simply  upon  their  value 
and  their  validity  as  obligations  of  municipalities  of  pecuniary 
ability,  bearing  the  stamp  of  legislatiye  sanction  and  official 
responsibility.  To  imply  the  intent  that  such  obligations,  after 
they  are  negotiated,  shall  be  vulnerable  to  objections  of  the 
character  here  urged,  would  be  to  impute  bad  &ith  to  the  au- 
thors of  such  legislation  towards  those  who  are  to  be  induced 
to  invest  in  such  bonds. 

The  provisions  of  the  statute  in  question,  as  well  as  consid- 
erations of  general  application  to  similar  legislation,  favor  the 
conclusion  that  all  errors  in  the  proceeding  pursuant  to  which 
the  bonds  are  issued  are  to  be  corrected  in  the  proceeding  it- 
self. This  statute  invests  the  county  judge,  a  responsible  judi- 
cial officer,  with  power  to  determine  whethef  the  requisite  ma- 
jority of  the  taxpayers  of  a  municipality  within  his  county 
desire  that  it  shall  issue  its  bonds  in  aid  of  a  railroad.  It  af- 
fords opportunity  for  a  full  investigation,  by  public  notice  to 
all  who  are  concerned.  It  creates  a  proceeding  capable  of  re- 
view by  the  highest  tribunals  of  the  State.  It  establishes  am- 
ple][safeguards  for  the  protection  of  the  taxpayers.  These  pro- 
visions invest  the  bonds,  when  issued,  with  high  assurances  of 
their  validity,  and  they  indicate  the  intent  that  all  errors  in  the 
proceeding  shall  be  detected  and  defeated  in  the  proceeding  it- 
self. It  is,  therefore,  a  reasonable  construction  of  the  statute, 
to  hold,  that,  when  a  petition  is  presented  to  the  judicial  officer 
who  is  invested  with  cognizance  of  the  proceeding,  which  suf- 
ficiently conforms  to  the  statute  to  call  for  the  exercise  of  judi- 
cial judgment,  it  is  delegated  to  him  to  determine  whether  or 
not  it  U  Buffideiit,  and,  whUe  any  error  on  hifl  part  may  be  the 
subject  of  revision  by  the  appellate  Courts,  it  cannot  affect  the 
validity  of  the  bonds,  when  raised  collaterally.  The  injustice 
and  inexpediency  of  permitting  such  defects  as  are  here  in- 
volved to  invalidate  the  bonds  when  issued,  has  received  legis- 
lative recognition  by  the  amendments  incorporated  into  the 
statute  in  1871,  after  some  of  the  State  Courts  had  held  that 
the  insertion  of  conditions  in  the  petition  was  fatal  to  the  pro- 
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oeeding)  by  which  it  is  provided,  that  the  petition  may  be  ab- 
solute or  conditional,  and  that  non-compliance  with  any  condi- 
tion in  it  shall  not  invalidate  the  bonds.  For  these  reasons,  a 
condnsion  is  reached  adverse  to  the  defendant,  on  this  branch 
of  the  case. 

It  is  urged,  as  another  objection  to  the  validity  of  the  bonds, 
that  the  proceeding  nnder  which  they  were  issned  became  de- 
fonct  because  of  the  Act  of  1871.  That  Act  introduced  im- 
portant changes  in  the  legislation  regulating  the  proceedings 
for  bonding  municipal  corporations,  by  amending  various  sec- 
tions of  the  preceding  Act.  It  did  not,  in  terms,  repeal  the 
former  Act,  but,  by  amending  various  sections,  substituted 
them  in  place  of  those  in  the  former  Act.  It  is  contended,  for 
the  defendant,  that,  although  the  proceedings  taken  for  bond- 
ing prior  to  the  Aq|;  of  1871  were  regular  and  complied  with  all 
the  requirements  then  in  force,  and  although  those  taken  subse- 
quent to  the  new  Act  were  in  conformity  with  its  require- 
ments, nevertheless,  the  former  Act,  as  to  the  sections  modified, 
was  repealed  by  implication,  to  the  same  extent  as  though  the 
sections  had  never  existed,  and  proceedings  under  them  were 
deprived  of  all  vitality.  This  position  cannot  be  sustained. 
While,  doubtless,  the  Legislature  could  have  accomplished  such 
a  result,  their  intent  to  do  so  is  not  to  be  presumed,  for,  no  con- 
struction will  be  tolerated  that  will  give  a  retrospective  opera- 
tion to  a  statute.  If  the  Act  of  1869  had  been  repealed  by  ex- 
press terms,  of  course,  all  proceedings  taken  under  it  would 
have  been  as  nugatory  as  if  the  Legislature  had  said  that  all  pro- 
ceedings pending  should  be  arrested  and  annulled.  The  sub- 
ject of  legislation  was  procedure,  which  was  in  every  stage  of 
progress  at  the  time  the  amendments  were  passed.  Many  pro- 
ceedings were  pending  at  that  time,  doubtless  before  county 
judges  and  in  appellate  Courts ;  and,  that  the  Legislature  did 
not  intend  to  suspend  or  aniiul  such  proceedings,  is  evident 
from  some  of  the  provisions  of  the  new  Act.  It  is  there  pro- 
vided, that,  in  case  of  review,  in  "  appeals  now  pending^  and  in 
all  future  proceedings,"  the  appellate  Court  may  reverse  or 
modify  the  proceeding,  or  remand  it  back  to  the  county  judge 
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to  be  reheard  and  determined,  and  may  direct  that  he  proceed 
de  novOy  ae  if  he  had  taken  no  action.  If  it  was  intended  to 
arrest  and  annul  all  proceedings  which  had  not  been  terminated, 
why  was  the  power  conferred  to  permit  the  county  judge  to 
rehear  the  case  under  the  original  proceedings  ?  The  effect  of 
such  amendments  upon  pending  proceedings  is  very  satisfac- 
torily determined  by  the  Court  of  Appeals  of  this  State,  in 
considering  a  statute  relating  to  procedure,  which  was  amended 
in  a  manner  similar  to  the  Act  in  question.  The  part  which 
remains  unchanged  is  to  be  considered  as  having  continued  the 
law  from  the  titne  of  its  original  enactment,  and  the  new  or 
changed  portion  to  have  become  law  only  at  and  subsequent  to 
the  passage  of  the  amendment.  Judge  Denio  says :  ^^  The  rule 
contended  for  would  lead  to  the  grossest  absurdities.  .  Proceed- 
ings which  were  quite  regular  when  taken,  .would  be  made  ir- 
regular or  void  by  force  of  the  subsequent  statute ;  and  con- 
fusion of  every  kind  would  be  introduced."  {Ely  v.  Holton^ 
15  If,  Y.y  595.)  These  considerations  dispose  of  the  second 
objection  to  the  plaintiffs  recovery.    . 

The  other  defences  which  have  been  urged  may  be  disposed 
of  briefly.  It  is  in  proof  that  the  defendant's  bonds  were  de- 
livered to  the  railroad  cojnpany  in  exchange  for  stock  for  which 
the  defendant  had.  subscribed,  and  it  does  not  appear  that  the 
defendant  has  ever  offered  to  surrender  the  stock  which  it  or 
its  agents  received.  The  defendant  will  not  be  heard  to  allege 
that  it  has  not  made  its  bonds,  or  the  interest  coupons,  payable 
at  the  times  directed  by  the  statute,  while  it  retains  the  stock 
it  received  in  exchange  for  them.  The  doctrine  of  an  equita- 
ble estoppel  applies.  {Sedgwick  on  Statutory  and  Constitu- 
tional La/Wyp,  90.) 

It  results,  that  judgment  must  be  entered  for  the  plaintiff, 
on  the  verdict. 
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In  the  Matter  of  Charles  Collins,  a  Bankrupt. 

An  aoiignee  of  a  bankrupt  repretente  creditors,  and  has  the  right  to  attack  a 
frandnlent  oonyejance  made  bj  the  bankrupt,  whererer  creditors  could  do  ao, 
eren  where  the  bankrupt,  by  participating  in  the  fraud,  has  lost  the  right  to 
attack  the  oouTejance. 

By  the  statute  of  New  Tork,  (8  R  A,  Hth  «dL,  S29,  §  9,)  a  ohattel  mortgage,  not 
accompanied  by  an  immediate  delirery  and  continued  change  of  possession  of 
the  thing  mortgaged,  is  declared  to  be  Toid  "  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsequent  purchasers  and  mortgsgees  in  good 
faith,  nnlcfls  the  mortgage,  or  a  true  copy  thereof,  shall  be  filed,*  as  directed. 
The  creditors  intended  are  those  who  hare,  by  judgment  and  execution,  ob- 
tained a  specific  lien  on  the  thing  mortgaged.  Subsequent  purcliasers  and 
mortgagees  in  good  faith  are  those  who  pay  or  advance  their  money  upon  the 
security  of  the  property,  without  knowledge  of  the  prerious  incumbrance. 

O.  gaye  a  chattel  mortgage  to  8.  on  some  boilers.  Afterwards,  G.  was  adjudged 
a  bankrupt  After  that,  the  mortgage  was  filed.  W.  became  a  creditor  of  C. 
while  the  boilers  were  in  the  hands  of  C,  and  after  the  mortgage  was  giTon, 
and  before  it  was  filed,  but  had  obtained  no  judgment  for  his  debt  The  as- 
signee in  bankruptcy  of  G.  received  the  boilers  as  the  property  of  G.  S.  ob- 
tained an  order  from  the  District  Gourt^  in  bankruptcy,  dedaring  tiie  mort- 
gage to  be  a  lien  on  the  boilers,  and  directing  the  assignee  to  pay  the  mort- 
gage out  of  the  proceeds  of  the  sale  of  the  boilers.  W.  appealed  from  that 
order  to  this  Gourt :  ffdd,  affirming  the  ord4r,  that,  as  representing  W.,  the 
assignee  could  not  attack  the  mortgage ;  that  he  did  not  represent  a  judgment 
and  ezecutioo,  or  a  purchaser  or  a  mortgagee  io  good  faith ;  and  that  the  as- 
signment to  the  assignee 'under  the  liankruptcy  Act  conferred  upon  him  no 
greater  right  to  attack  the  mortgage  than  the  bankrupt  had. 

(Before  Hmrr,  J.,  Eastern  District  of  New  York,  June  21st,  1876.)  ^ 

A  PETITION  was  presented  to  the  District  Court  bj  Carston 
Schomaker,  setting  forth,  that,  in  May,  1873,  he  sold  and  de- 
livered to  Charles  Collins  three  locomotive  tabular  boilers,  for 
the  price  of  $1,500 ;  that,  on  the  29th  of  October,  1873,  said 
Collins  gave  to  him  a  chattel  mortgage  on  said  boilers,  for 
$1,448  40,  a  part  of  the  purchase  money  of  said  boilers,  which 
had  not  been  paid  ;  that  said  chattel  mortgage  was  not  filed 
for  record  until  June  5th,  1874,  and  had  not  been  paid,  but 
said  mortgagor  was  indebted  for  the  whole  amount  secured 
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thereby  to  the  petitioner ;  that,  on  the  22d  of  April,  1874,  a 
petition  to  have  said  Collins  adjudged  a  bankrupt  was  filed  in 
said  Oourt,  and  proceedings  commeDced  by  the  service  of  a 
citation  or  order  to  show  cause  why  he  should  not  be  so  ad- 
judged ;  that,  on  the  11th  of  June,  1874,  said  Oollins  was  ad- 
judged a  bankrupt,  and  on  the  26th  of  June,  1874,  Robert 
King  was  elected  and  appointed  assignee ;  that  said  boilers 
had  come  into  the  possession  of  said  assignee,  as  the  property 
of  said  bankrupt ;  that  said  chattel  mortgage  was  payable  on 
demand,  and  the  petitioner  had  demanded  payment  of  said 
Collins  and  said  assignee,  and  said  mortgagor  was  in  default 
on  said  mortgage ;  that  said  mortgage  was  taken  by  the  peti- 
tioner in  good  faith,  without  fraud,  and  in  the  full  belief  that 
said  Collins  was  abundantly  solvent ;  that  the  petitioner  had 
demanded  said  boilers  of  said  assignee ;  and  that,  on  the  peti- 
tion of  said  assignee,  a  sale  thereof  had  been  ordered  under 
section  25  of  the  bankruptcy  Act.  The  petition  prayed  that 
said  mortgage  might  be  declared*  a  lien  upon  the  property 
therein  mentioned ;  that  the  amount  thereby  secured  might  be 
allowed  and  paid  to  the  petitioner  by  the  assignee  of  the  bank- 
rupt ;  and  that  if,  upon  the  sale  of  said  property,  by  order  of 
the  Court  or  otherwise,  by  said  assignee,  the  petitioner  should 
be  the  highest  bidder,  the  assignee  might  allow  and  apply 
upon  said  bid  the  amount  so  secured  by  said  mortgage  to  the 
petitioner.  The  District  Court  made  an  order  in  accordance 
with  the  prayer  of  the  petition.  From  that  order  the  assignee, 
on  behalf  of  Warner  &  Co.,  creditors  of  the  bankrupt,  ap- 
pealed to  this  Court.  The  debt  of  Warner  &  Co.  was  con- 
tracted while  the  boilers  were  in  the  hands  of  Collins,  and 
after  the  mortgage  was  gi^en,  and  before  it  was  filed.  It  did 
not  appear  that  judgment  had  ever  been  recovered  upon  this 
debt.^ 

Trdcy^  CaUin  dk  Brodhead^  for  Schomaker.. 


F.  E.  Dana^  for  the  assignee. 
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Hunt,  J.  The  argnment  of  the  appellimt  is,  that,  by  the 
gtatutes  of  New  York,  (3  B.  /SI,  6tA  ed.^  222,  §  9,)  a  chattel 
mortgage,  not  accompanied  bj  as  immediate  delivery  and  con- 
tinned  change  of  possession  of  the  thing  mortgaged,  '^  shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgagees  in  good  faith, 
.unless  the  mortgage,  or  a  trne  copy  thereof,  shall  be  filed  "  as 
directed  in  a  section  following ;  and  that  the  assignee  repre- 
sents the  creditors  of  the  bankrupt,  as  well  as  the  bankrupt, 
and,  by  the  statutes  of  New  Tork,  (3  JR.  S.^  5th  ed.y  226,  §  1,) 
as  well  as  by  the  principles  of  the  bankrupt  Act,  may  attack 
and  set  aside  any  mortgage  or  assignment  that  could  be  at- 
tacked by  a  creditor,  if  bankruptcy  had  not  occurred.  The 
appellant  cites  Thompson  r.  Van  VecAten^  (27  N.  T.y  568, 681, 
582,)  and  ParsA^M  y.  JEggert,  (54  Id.j  18,)  to  show,  that  the 
mortgage  is  void  as  against  a  debt  contracted  before  it  was 
filed,  although  judgment  was  not  obtained  upon  the  debt  until 
after  such  filing ;  and  that^  while  it  is  conceded  that  the  mort- 
gjige  cannot  be  attacked  until  the  creditor's  debt  is  put  in 
judgment  and  an  execution  issued  thereon,  yet,  when  these 
requisites  are  met,  the  creditor  may  go  back  to  the  origin  of 
the  debt,  and,  if  the  mortgage  was  then  unfiled,  it  is  deemed 
to  be  fraudulent  as  against  the  judgment  and  ezecucion  thus 
subsequently  obtained.  This  course  of  reasoning  is  entitled  to 
great  consideration.  In  the  present  case,  the  essential  fact  of  a 
judgment  and  execution  in  favor  of  the  firm  of  Warner  &  06. 
is  not  set  forth.  There  is  no  evidence  or  reason  to  suppose 
that  up  to  this  moment  they  are  in  a  condition  to  attack  the 
mortgage,  if  no  proceedings  in  bankruptcy  had  been  taken. 

I  think  the  position  is  a  sound  one,  that  the  assignee  rep- 
resents the  creditors,  and  that  he  is  authorized  and  is  bound 
to  protect  their  interests.  In  the  instance  of  a  fraudulent  con- 
veyance, where,  by  his  participation  in  the  fraud,  the  debtor 
has  lost  the  right  to  attack  the  conveyance,  I  do  not  doubt  the 
power  of  the  assignee,  as  representing  creditors,  to  attack  it, 
wherever  creditors  could  do  so.  The  difficulty  here  is,  that 
the  creditor  has  no  such  right.    Has  the  assignee  any  other  or 
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greater  rights  than  the  creditor  ?  The  New  York  statute  de- 
darea  the  mortgage,  unlesB  filed,  to  be  void  as  against  the 
creditors  of  the  mortgagor,  and  as  against  subsequeDt  pur- 
chasers and  mortgagees  in  good  faith.  The  creditors  spoken 
of  have  been  shown  to  be  thosd*  having  judgments  and  execu- 
tions. Subsequent  purchasers  or  mortgagees  in  good  faith  are 
those  who  pay  or  advance  their  money  upon  the  security  of 
the  property,  without  knowledge  of  the  previous  incumbrance. 
\Thofm,p9(m  V.  Yam,  Veohterij  27  iT.  Y.y  581 ;  Van  Meusen  v. 
SadcUff^  17  Id. J  680.)  The  assignee  cannot  claim  to  hold 
either  of  these  positions.  So  far  as  it  is  obtained  from  State 
laws,  the  assignee  would  seem  to  have  no  power  to  attack  the 
mortgage.  He  does  not  represent  a  judgment  and  execution, 
or  a  purchaser  or  mortgagee  in  good  faith. 

Does  the  bankrupt  Act  of  the  United  States  give  to  the 
assignee,  under  the  circumstances  stated,  the  authority  to  set 
aside  this  mortgage  as  fraudulent  ?  Section  14  (14  IT,  8.  Stat. 
/U  La/rge^  528)  enacts,  that  ^^  all  the  property  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors,  all  rights  in  equity," 
ifec,  ^^  shall,  in  virtue  of  the  adjudication  of  bankruptcy,  and 
the  appointment  of  his  assignee,  be  at  once  vested  in  such 
assignee.''  It  is  also  enacted,  in  the  same  section,  that  ^^  such 
assignment  shall  relate  back  to  the  commencement  of  said 
proceedings  in  bankruptcy,  and  thereupon,  by  operation  of 
law,  the  title  to  all  such  property  and  estate,  both  real  and 
personal,  shall  vest  in  said  assignee,  although  the  same  is  then 
attached,"  &c.  All  rights  at  law  or  in  equity  to  this  prop- 
erty, possessed  by  the  bankrupt  when  the  bankrupt  proceed- 
iugs  are  commenced,  belong  to  the  assignee.  The  case  of 
AUen  V.  Maaaey^  (17  Wall.^  851,)  is  cited  to  show  that  the 
assignee  has  power  to  maintain  this  action.  It  does  not 
appear,  from  the  report  of  the  case,  that  the  law  of  Missouri 
makes  it  necessary  that  there  should  be  a  judgment  and  exe- 
cution before  a  creditor  can  attack  a  fraudulent  mortgage,, 
nor  that  that  point  was  presented  in  that  case. .  If  the  cred- 
itor had  or  has  a  right  in  law  or  in  equity,  it  passes  to  the 
assignee.      If  he  has  none,  nothing  passes  to  the  assignee.    I 
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do  not  perceiFB  how  the  transfer  from  the  bankrupt  to  the 
assignee  relieves  from  the  necessity  of  obtaining  that  specific 
lien  npon  the  property  which  is  needed  to  authorize  an  at- 
tack upon  the  mortgage.    The  New  York  Beports  are  full  of 
cases  to  the  effect,  that  a  simple  debt,  or  a  judgment  even, 
will  not  justify  a  bill  to  set  aside,  as  fraudulent,  a  conveyance 
of  real  estate.    The  creditor  must  first  have  a  deed  or  mort- 
gage from  the  de|)tor,  a  sheriff's  certificate  of  sale  on  ezeca- 
tion,  or  some  equivalent  right  giving  a  claim  upon  the  specific 
property  conveyed.    {Frost  v.  MoU,  34  JT.  Y.,  253 ;  Zato- 
rence  v.  B(mk  of  the  jRepublio,  35  ilT.   T.^  820 ;  Jfeech  t. 
Paiehm,  14  N.  F.,  71 ;  Cramer  v.  Blood,  67  Barb.,  155 ; 
Dunlevy  v.  TaUmadge,  32  ilT.  J^.,  457 ;  Binchey  v.  Strykety 
28  iT.  7".,  45.)    So,  in  the  case  of  a  fraudulent  incumbrance 
upon  personal  property,  a  general  debt  will  not  authorize  a 
proceeding  to  vacate  it.    There  must  be  a  bill  of  sale,  or 
mortgage,  or  execution  or  attachment  levy,  or  its  equivalent^ 
constituting  a  lien  upon' the  specific  chattel.    The  cases  are 
all  based  upon  the  theory,  that  the  party  attacking  the  fraud- 
ulent act  must  have  an  interest  in,  or  lien  upon,  the  specific 
property  thus  incumbered.    This  is  an  indispensable  requi- 
site.   The  assignee  gains  no  .additional  rights  over  those 
possessed  by  the  bankrupt,  by  a  conveyance  from  him  or  by 
his  authority.    The  bankrupt  can  transfer  no  lien  upon  the 
specific  property,  because  he  possessed  none.    The  creditors 
can  give  to  the  assignee  no  such  lien,  for  the  same  reason. 
{Oibson  V.  Warden^  14  Wall,.  248.)     As  against  the  debtor 
himself,  the  mortgage  was  and  is  a  good  debt  and  a  valid 
lien.     {Siadl  v.  Sioeetj  40  If.   F.,  99 ;  Smith  v.  Acker,  28 
Wend.j  653 ;    WesooU  v.  Ounn,  4  Buer,  107.)    It  is  fraudu- 
lent as  against  the  parties    particularly  named,  viz.,  pur- 
chasers or  mortgagees  in  good  faith,  or  creditors  who  shall 
have  obtained  some  specific  lien  upon  the  chattel  mortgaged. 
The  non-existence  of  a  judgment  and  execution  in  favor 
of  Warner  &  Co.  is  a  radical  defect.    It  is  not  in  the  nature 
of  a  technical  or  foripal  objection,  but  one  going  to  the  essen- 
tial merits  of  the  case.    The  order  appealed  from  must  be 
affirmed. 
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Thb  Ukitsd  States,  Px^aintiffs  in  Eebob 

vs. 

GsoBGB  Hughes  and  othsbs,  Defendants  in  Ekbob. 

• 

The  United  States  sued  H.  and  others,  composing  a  oopartnership  firm,  in  the 
District  Coxxrt,  to  recorer  the  yalue  of  certain  imported  merchandise,  as  for^ 
felted  for  a  violation  of  the  customs  reyenne  laws.  Prior  to  the  commence- 
ment of  the  sait»  the  books  and  papers  of  the  firm  were  seised,  on  a  warrant 
iflsiied  mider  g  2  of  the  Act  of  March  2d,  1867,  (U  U,  &  SUO.  ai  Lttrg;  647.) 
At  the  trial,  the  books  and  papers  so  seised  were  offered  in  eyidence  on  the 
part  of  the  United  States,  and  were  excluded  by  the  Court,  on  the  ground 
that  §  860  of  the  Reyised  Statutes  proyided,  that "  no  disooyery  or  eyidence 
obtained  bj  means  of  any  judidal  proceeding,  from  any  party  or  witness* 

*  *  *  shall  be  giyen  in  eyidence,  or  in  any  manner  used,  against  such 
party  or  witness,  or  his  property  or  estate,  in  any  Court  of  the  United  States* 

*  *  *  for  the  enforcement  of  any  penalty  or  forfeiture  by  reason  of  any 
act  or  omission  of  such  party  or  witness:  **  Held,  that  the  books  and  papers 
were  improperly  excluded 

The  eyidence  contained  in  the  books  and  papers  was  not  obtained  from  the 

party,  within  the  meaning'  of,  the  statute. 
The  discoyery  or  eyidence  contemplated  is  of  a  personal  natiire,  to  which  the 

party  can  make  oath,  and  not  such  as  is  deriyed  from  an  examinatipn  of  his 

books  and  papers. 

(Before  Hunt,  J.,  Southern  District  of  New  Tork,  June  26th,  1876.) 

This  case  came  up  on  a  writ  of  error  to  the  District  Court. 
The  United  States  brought  an  action,  in  that  Court,  to  recover 
from  the  defendants  in  error,  composing  the  firm  of  George 
Hughes  &  Company,  of  Kew  York  city,  the  value  of  certain 
importations  of  merchandise,  alleged  to  have  been  entered 
at  the  New  York  custom  house  on  fraudulent  invoices 
and  in  violation  of  the  revenue  laws.  The  Government, 
daiming  that,  by  reason  of  such  alleged  frauds,  the  whole 
.value  of  the  importations  had  been  forfeited,  under  the  Act 
of  March  3d.  1863,  (12  U.  8.  Stat,  at  Large^  787,)  sued,  in  an 
action  of  debt,  for  $100,000  in  gold,  the  alleged  value  of  such 
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importations.  The  defendantB  pat  in  a  general  denial.  The 
books  and  papers  of  the  defendants'  firm  had  been  seised  on 
the  26th  of  September^  1878,  nnder  a  warrant  of  the  said 
District  Court,  issued  under  the  2d*  section  of  the  'Act  of 
March  2d,  1867,  (14  U.  8.  Stat,  at  Large^  547.)  This  suit  was 
begun  on  the  16th  of  December,  1873.  On  the  26th  of 
December,  1873,  the  books  and  papers  so  seized  were  returned 
to  the  defendants,  under  a  written  stipulation,  signed  bj 
them,  that  said  books  and  papers  should  be  produced  at  the 
trial,  and  that  copies  of  said  books  and  papers  might  be  used 
in  evidence  with  the  like  force  and  effect  as  the  originals. 
Copies  were  accordingly  made  by  the  plaintifb  while  the 
books  and  papers  were  still  held  under  the  warrant  of  seizure, 
and  the  copies  so  made  were  attached  to  the  stipulation,  as 
exhibits.  In  accordance  with  this  stipulation,  the  books  and 
papers  were  produced  in  Court  at  the  trial,  by  the  defendants. 
The  District  Attorney  thereupon  called  Thomas  A.  Smith, 
one  of  the  defendants,  as  a  witness,  and  offered  to  put  portions 
of  such  books  and  papers  in  evidence.  To  this  the  counsel 
for  the  defendants  objected,  on  the  ground  that,  under  section 
860  of-  the  fievised  Statutes  of  the  [Jnited  States,  the  books 
and  papers  which  had  been  seized  under  the  warrant  were 
not  competent  evidence  as  against  the  defendants,  in  this 
action.  The  Court  sustained  this  objection,  and  the  plaintiffs 
excepted.  The  plaintiffs'  counsel  then  offered  in  evidence 
the  copies  of  said  books  and  papers  which  were  annexed  to 
the  stipulation..  These  were  objected  to  on  the  same  ground 
by  the  defendants'  counsel,  and  were  excluded  by  the  Court. 
The  exclusion  was  excepted  to  by  the  Government.  The 
<M>un8el  for  the  plaintiffs  then  moved,  under  the  Act  of  June 
22d,  1874,  (18  TJ.  /$'.  Sm.  at  La/rge^  187),  that  the  defendants 
be  notified  to  produce  certain  books  and  papers,  the  District 
Attorney  specifying,  in  his  written  motion,  the  particular 
facts  which  the  Government  expected  to  prove  by  the  books 
imd  papers  so  called  for.  The  Court  granted  the  motion  pro 
formaj  and  the  notice  was  duly  served  on  the  defendants  in 
open  Court.    The  defendants  thereupon  declined  to  produce 
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the  books  called  for,  and  declined  to  make  anj  explanation  of 
such  refasal,  whereupon  the  plaintiffs'  counsel  moved  that  the 
allegations  stated  in  the  written  motion  be  taken  as  confessed, . 
in  accordance  with  the  provisions  of  the  said  Act  of  June 
22d,  1874.  The  defendants'  counsel  objected  to  this  motion, 
on  the  ground,  that  the  alleged  offences  were  committed,  and 
this  suit  was  begun,  prior  to  the  enactment  of  the  statute  of 
1874,  and  the  provisions  of  that  statute,  if  applied  to  this 
suit,  would  be  void,  as  being  contrary  to  the  provision  of  the 
Constitution  of  the  United  States  which  prohibits  the  enact- 
ment of  expo9tfcbcio  laws.  The  Oourt  sustained  this  objec- 
tion, and  denied  the  motion,  to  which  ruling  the  plaintiffs' 
oodnsel  excepted.  The  District  Attorney  then  served  upon 
Mr.  Smith,  one  of  the  defendants,  a  ivhpoma  duce%  teoumy 
requiring  him  to  produce  the  books  and  papers  of  his  .firm. 
The  defendant  Smith  declined  to  produce  them,  on  the 
ground,  that  their  production  and  use  in  evidence  would  tend 
to  subject  him  to  the  enforcement  of  the  penalties  and  for^ 
feitnres  set  forth  in  the  declaration.  The  District  Attorney, 
the  defendant  Smith  being  on  the  witness  stand,  then  moved 
that  the  witness  be  compelled  to  produce  the  books  and  papers 
called  for  by  the  atihpcBna  duces  tecum*  The  defendants' 
counsel  objected,  on  the  ground,  that  the  answer  of  the  wit- 
ness was  sufficient  in  law,  and  on  the  further  ground,  that  the 
books  and  papers  called  for  were  the  same  as  those  which  had 
already  been  ruled  out  as  incompetent.  The  Ck>urt  sustained 
the  objection,  land  the  District  Attorney  excepted.  The  Dis-. 
trict  Attorney  then  offered  to  prove  the  contents  of  the  books 
and  papers  by.  the  copies  annexed  to  the  stipulation  as  ex- 
hibits, to  which  the  defendants'  counsel  objected,  on  a  ground- 
similar  to  that  taken  on  th^  previous  objection,  and  the  objec- 
tion was  sustained,  and  the  District  Attorney  excepted.  The 
District  Attorney  then  offered  to  call  a  witness  to  prove  the  con- 
tents of  the  books  and  papers,  said  witness,  a  clerk  in  the  cus- 
tom house  at  New  York,  and  employed  by  the  United  States, 
having  seen  the  originals  while  in  the  custody  of  the  Court  un- 
der the  warrant  of  seizure,  and  having,  as  a  clerk  in  the  custom 
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house,  and  in  behalf  of  the  plaintifGb,  compared  the  copies 
heretofore  mentioned  with  the  •originals^  while  the  latter 
.  were  in  the  costod  j  of  the  Oourt  nnder  the  warrant.  This 
proposed  evidence  was  objected  to,  on  the  part  of  the  defend- 
ants, on  the  ground  that  the  secondary  evidence  was  incom- 
petent for  the  same  reason  which  made  the  primary  evidence 
incompetent.  This  objection  was  sustained,  and  the  District 
Attorney  excepted.  Thereupon  a  verdict  was  rendered  for 
the  defendants,  by  direction  of  the  Court. 

Thomas  SimoriSy  {Assittant  DUtrict  AUamey^)  for  the 
plaintiffs  in  error. 

SherhiTne  B.  JEaton^  for  the  defendants  in  error. 

Hunt,  J.  This  action  was  brought  to  recover  from  the 
defendants  certain  penalties  for  violation  of  the  revenue  laws 
of  the  United  States.  Before  the  trial,  the  collector  of  the 
port  of  Kew  York  had  taken  the  proceedings  authorized  by 
the  Act  of  March  2d,  1867,  (14  U.  8.  Stat,  at  Lovrge^  547,) 
and  had  seized  certain  books  and  papers,,  which,  it  was  al- 
leged,  contained  entries  that  would  sustain  the  action.  The 
offer  of  the  Government  to  give  in  evidence  these  •books  and 
papers  on  the  trial,  was  overruled  by  the  judge,  and  the  cor- 
rectness of  this  ruling  is  the  principal  question  in  the  case. 

The  legislation  of  Congress  on  this  subject,  of  the  seizure 
of  books  and  papers,  may  be  briefly  stated  as  follows :  By 
the  Act  of  March  3d,  1863,  (12  U.  S.  Stat,  at  Large,  740,)  it 
.was  provided,  that,  upon  an  affidavit  showing,  to  the  satis- 
faction of  the  District  Judge,  that  a  fraud  upon  the  revenue 
had  been  committed  or  attempted  by  any  person,  such  judge 
should  issue  his  warrant  to  the  collector  of  the  port,  directing 
him  to  enter  the  premises  where  any  papers  relating  to  the 
importation  were  deposited,  seize  and  carry  away  the  same 
for  inspection,  and  retain  them  as  long  as  was  thought  neces- 
sary by  the  solicitor  of  the  treasury.  The  Act  of  July  1 8th, 
1866,  (14  V.  S,  Stat,  at  large,  187,  §  39,)  among  the  provis- 
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ions  by  which  a  general  revision  of  the  law  relative  to 
smuggling  was  made,  contained  a  provision  authorizing  any 
District  Judge  to  issue  his  warrant  for  the  seizure  of  such 
books  and  papers,  to  any  collector  in  whose  district  such 
books  or  papers  might  be  thought  to  be.  On  the  25th  of 
February,  1868,  (15  U.  S.  Stat,  at  Large^  87,)  was  passed  the 
Act  relied  upon  as  furnishing  the  ground  for  the  e^slnsion 
of  the  books  and  papers  on  the  present  trial.  It  is  entitled, 
^^  An  Act  for  the  protection,  in  certain  cases,  of  persons  mak- 
ing disclosures  as  parties,  or  testifying  as  witnesses,"  and  is  as 
follows :  ^^  Be  it  enacted,  &c.,  that  no  answer  or  other  plead- 
ing of  any  party,  and  no  discovery  or  evidence  obtained  by 
means  of  any  judicial  proceeding,  from  any  party  or  witness 
in  this  or  any  foreign  country,  shall  be  given  in  evidence,  or 
in  any  manner  used,  against  such  party  or  witness,  or  his 
property  or  estate,  in  any  Court  of  the  United  States,  or  in 
any  proceeding  by  or  before  any  officer  of  the  United  States, 
in  respect  to  any  crime,  or  for  the  enforcement  of  any  penalty 
or  forfeiture,  by  reason  of  any  act  or  omission  of  such  party 
or  witness:  Provided^  that  nothing  in  this  Act  shall  be  con- 
strued to  exempt  any  party  or  witness  from  prosecution  or 
punishment  for  perjury  committed  by  him  in  discovering  or 
testifying  as  aforesaid."  This  provision  was  afterwards,  in 
the  same  language,  incorporated  into  the  Bevised  Statutes  of 
the  United  States,  (§  860). 

The  argument  of  the  defendants  is  this :  Ist.  This  is  a 
suit  for  the  enforcement  of  penalties  against  the  defendants ; 
2d.  Their  books  were  offered  to  be  "given  in  evidence" 
against  them ;,  8d.  The  evidence  contained  in  £he  books  had 
been  obtained  from  them  by  "  means  of  a  judicial  proceeding." 
No  serious  contention  is  made  against  the  position,  that  this 
suit,  for  the  enforcement  of  a  penalty  for  violation  of  the 
revenue  laws,  is  within  the  view  of  the  Act:  It  is  plain,  also, 
that  the  books  were  offered  to  be  given  in  evidence  against 
the  parties  to  the  suit.  The  question  is — was  the  evidence 
offered  "obtained  from  the  party,"  within  the  meaning  of  the 
statute  ?   Is  the  evidence  which  the  statute  intends  to  exclude, 
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any  other  than  that  obtained  from  the  pereonal  testimony  of  a 
party  or  a  witness? 

1.  It  will  be  observed,  that  the  Act  of  1868  is  not,  and 
does  not  purport  to  be,  an  amendment  of  the  Act  of  1863,  or 
of  that  of  1866.  The  existence  of  that  circumstance  woald 
tend  greatly  to  connect  it  with  those  statutes,  and  give  an  ap- 
plicatioti  of  its  language,  that  it  would  not  otherwise  possess. 
It  is,  however,  independent  of  those  statuties,  is  disconnected 
from  them,  and  is  pat  forth  as  providing  a  general  rule  or 
principle  of  evidence. 

*  2.  The  title  and  the  marginal  reading  make  it  applicable 
to  the  case  of  personal  testimony  only.  The  title  is  the  work 
of  the  Legislature  as  much  as  the  body  of  the  Act,  and,  while 
it  may  not  contradict  or  overrule  the  body,  its  language,  in  a 
doubtful  case,  is  entitled  to  great  consideration.    ^^  An  Act 

*  *  for  the  protection  of  persons  mdkmg  disclosures,  as 
parties^  or  testifying  as  witnesses.^*  Any  person  who,  as  a 
party,  shall  make  a  disclosure  under  oath,  or  any  person, 
(whether  party  ox  not,)  who  shall  testify  as  a  witness,  shall  be 
protected.  Ko  intention  to  protect  books  and  papers  from 
being  given  in  evidence  can  be  understood  from'  this  language. 
It  relates  to  personal  evidence  only.  The  marginal  reading 
is  still  more  explicit.  It  is  in  these  words :  ^^  The  testimony 
of  a  witness,  or  the  disclosure  of  a  party,  in  judicial  pro- 
ceedings, not  to  be  used  against  him  in  criminal  cases,  in 
United  States  Courts."  This  language  plainly  excludes  the 
case  of  books  and  papers  obtained  under  a  warrant  issued  by 
the  judge.  The  "  testimony  of  a  witness,"  or  the  "  disclosure 
of  a  party,"  do  not  include  the  case  of  books  and  papers  ob- 
tained without  such  testimony  or  disclosure.  The  statute  of 
1868  is  incorporated,  without  alteration,  into  the  Revised  Stat- 
utes, and,  in  the  margin  of  the  latter,  is  a  reference  to  the 
former  statute.  .  The  adoption  of  the  old  statute,  accompanied 
by  this  marginal  exposition,  into  the  revision,  without  change 
of  language,  entitles  the  marginal  reading  to  more  considera- 
tion than  it  would  ordinarily  possess. 

3.  A  critical  examination  of  the  language  of  the  statute 
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of  1868  tends  to  the  same  condusion.  The  answer  or  other 
pleading  of  a  party,  it  is  provided,  shall  not  be  given  in  evi- 
dence  against  him.  This  expression  relates  to  the  pleadings 
in  a  snit,  and,  probably,  wonid  be  held  to  include  nothing 
else.  The  answer  or  pleading  referred  to  was  usually  given 
as  a  response  to  a  bill  of  discovery,  to  which  the  party  was 
compelled  to  reply,  and  by  means  of  which  he  furnished  evi- 
dence to  his  opponent,  to  enable  him  to  sustain  or  to  defend 
a  civil  suit.  While  this  means  of  sustaining  pecuniary  claims 
is  retained  by  the  Act  of  Congress,  in  accordance  with  the 
general  rule  of  law,  care  is,  at  the  same  time,  taken  not  to 
interfere  with  that  other  rule  of  law,  which  protects  a  man 
from  giving  an  answer  which  will  subject  him  to  a  criminal 
prosecution  or  to  a  penalty.  To  insure  this  protection,  the 
provision  in  question  is  made  for  the  Courts  of  the  United 
States.  It  was,  Jiowever,  well  known,  that  there  are  other 
modes  of  proceeding  of  a  judicial  character,  in  addition  to 
pleadings  in  a  suit,  by  which  a  party  could  be  compelled  to 
make  disclosures,  on  oath,  touching  his  business  or  property. 
Nearly  every  State  has  its  own  mode  of  compelling  a  debtor 
to  submit  to  a  personal  examination,  and  to  make  discovery 
of  his  ajBTairs.  The  "evidence"  or  "discovery"  thus  ob- 
tained by  the  examination  of  the  party,  is  ordinarily  com- 
petent evidence  against  him.  It  is,  also,  at  this  time,  the  rule 
in  the  United  States  Courts,  that  a  party  to  a  suit  may  be 
called  as  a  witness  in  that  suit.  What  he  then  states,  as  a 
witness  and  as  a  party,  is  evidence  against  him,  and  of  the 
highest  character.  By  the  statutes  of  June  30th,  1864,  (13 
U.  S.  Stat,  at  Large,  226',  §  14,)  and  July  13th,  1866,  (14  Id., 
101,  §  9,)  Congress  had  bestowed  upon  numerous  Government 
officials  engaged  in  the  collection  of  internal  taxes,  the  power 
to  summon  before  them,  and  examine,  parties  under  oath,,  as 
to  their  property.  In  some  cases,  the  witnesses  had  claimed 
exemption  from  testifying,  on  the  ground  that  their  evidence 
would  subject  them  to  a  penalty.  {Lippma/n^s  Ca%e,  9  InU 
Hev.  Hecardj  1.)  These,  among  others,  are  cases  where  the 
discovery  or  evidence  may  be  obtained  "  from  the  party  or 
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witvees."  It  comes  directljr  from  the  party  or  the  v 
It  m»7  be  used  agaiiut  him,  in  the  United  Stttea  Conrta,  it 
alt  times  and  on  all  ocoaaioDB,  except  in  the  case  of  a  crimiaal 
proeecation  agaiuBt  him,  or  in  the  case  of  a  enit  to  enforce  a 
penalty  or  forfeitare. 

The  case  before  ub  is  of  quite  a  different  character.  No 
"  answer  or  other  pleading  "  has  been  given.  The  party  has 
not  been  sworn,  nor  has  he  testified.  No  "  evidence  "  *'  has 
been  obtained  from  the  party."  No  "discovery "has  been 
made  by  him.  Ue  has  been  perfectly  silent.  He  baa  disclosed 
nothing.  He  baa  discovered  nothing.  His  invoices  have 
been  seised,  and  hare  been  offered  to  the  Ooort,  bat  they  are 
not  the  evidence  or  discovery  referred  to  in  the  statute.  The 
etatate  speaks  of  evidence  or  discovery  obtained  &om  the 
party  or  witness,  and  not  that  obtained  from  invoices  uid  bills 
of  lading  vrhich  have  been  wrested  from  him.  If  one  shonld 
be  arrested  for  burglary,  evidence  that  tools  suitable  for  the 
oommiasion  of  that  offence  were  found  npon  his  person  may 
be  given  in  evidence  on  his  trial.  Upon  a  trial  for  counter- 
feiting the  coin  of  the  coantry,  proof  that  spnrions  coin,  simi- 
lar to  that  which  was  passed,  had  been  found  npon  the  person 
of  the  prisoner,  or  had  been  passed  by  him  at  other  times, 
wonld'be  competent  evidence  to  prove  him  guilty  of  the 
offence  charged.  This  would  be  evidence  derived  fnHn  cir- 
cumstances, from  the  tools  and  from  the  coin,  not  a  discovery 
or  evidence  from  or  by  the  party.  So,  if  books  and  papers 
contain  entries  tending  to  show  an  offence  against  the  revenue 
laws  of  the  country,  they  are  competent  evidence  on  a  trial 
of  the  party,  not  as  a  discovery  or  evidence  obtained  from  the 
party,  but  as  facts  and  circumstaDces — ^facts  or  circumstances 
quite  independent  of  the  action  of  the  party  in  making  evi- 
dence or  discovery,  quite  in  opposition,  indeed,  to  his  wish  or 
that  respect. 

roviso  of  the  statute  of  1868  is  in  harmony  with 
so  of  the  proper  construction  to  be  given  to  it — 
;hat  nothing  in  this  Act  shall  be  construed  to  ex- 
ty  or  witness  from  prosecution  or  ponisbment  for 
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perjarj  committed  by  bim  in  discovering  or  testifying  as 
aforesaid."  The  discovery  or  evidence  expected  to  be  given 
by  the  party  was  of  a  personal  nature,  to  which  he  could 
make  oath.  The  statute  contemplated  a  case  where  he  should 
make  discovery,  or  give  evidence,  in  such  form  that  he  could 
swear  to  the  truth 'of  his  statements,  that  those  statements 
should  not  be  given  in  evidence  against  him,  when  prosecuted 
criminally  or  for  a  penalty,  but  that,  if  he  testified  or  made 
discovery  upon  oath  falsely,  he  should  suffer  the  punishment 
due  to  a  perjurer. 

The  case  of  the  internal  evidence  derived  from  the  con- 
tents of  books  and  papers  seized  upon  judicial  authority  is 
quite  different  from  this.  It  is  not  the  ^^discovering  or  testi- 
fying as  aforesaid  "  contemplated  by  the  statute. 

It  can  hardly  be  doubted  that  this  evidence  would  be  com- 
petent, except  for  the  provision  in  question.  Such  was  the 
opinion  of  the  learned  Judge  who  tried  the  cause,  and  such 
was  the  holding  in  StockwdPs  Casey  (12  ItU.  Reo.  Record^  88.) 
Although  that  case  was  decided  after  the  passage  of  the  Act 
of  1868,  that  Act  was  not  alluded  to.  It  probably  escaped 
the  attention  of  the  counsel  and  the  Court.  On  the  appeal 
to  the  Supreme  Court,  the  case  was  decided  upon  other  points. 
(13  TraS.,681.) 

In  my  judgment,  there  is  abundant  aliment  for  all  the 
language  of  the  statute  of  1868,  without  applying  it  to  a  case 
like  the  present,  which,  I  think,  is  not  within  its  intent,  nor 
necessarily  within  its  words. 

For  the  error  in  excluding  the  evidence  to  be  derived 
from  the  books  and  papers,  the  judgment  must  be  reversed, 
and  a  new  trial  had. 

VOL.  xn. — 86 
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In  the  Matter  of  Morris  REiMAiir  and  Albert  Fried- 
lander,  ALLEGED  BaNKRUFTB. 

The  provisioBS  for  a  composition  with  creditors,  contained  in  the  17th  seetkn 
of  the  bankruptcy  Act  of  Jane  22d,  1874,  (18  U,  8.  8UU,  at  Larg;  182^)  are 
constitotional  and  valid,  and  within  the  power  conferred  on  Congreas,  by  the 
CoBstitation  of  the  United  States,  to  establish  *'  uniform  laws  on  the  sabject 
of  bankruptcies  throughout  the  United  States." 

Such  power  carries  with  it  the  power  of  defining  what  and  how  mtfch  of  the 
debtor^s  property  shall  be  exempt  from  the  claim  of  his  creditors. 

A  composition  which  provides  that  the  debtor  shall  pay  SO  cents  for  every  dol- 
lar of  his  debts,  in  8  instalments,  the  first  in  cash,  and  the  others  in  4  and  S 
months,  secured  by  notes  endorsed  by  persons  named,  is  a  compliance  with 
the  requirement  of  the  statute,  that  the  compodtion  shall  provide  for  a  pn> 
rata  payment  or  satisfaction  in  money,  to  the  creditors. 

Certain  property,  alleged  to  belong  to  the  debtor,  was  omitted  by  him  from  the 
statement  of  debts  and  assets  produced  by  him  to  the  meeting  of  creditors. 
But  there  wa3  no  fraud,  no  concealment,  no  want  of  knowledge  on  the  part  of 
the  creditors,  and  the  property  was  not  of  such  value  as  would  reasonably 
have  required  an  alteration  of  the  terms  of  the  composition.  The  debtor  was 
examined  at  the  meeting  of  creditors,  and  stated  all  the  facts  in  regard  to  the 
property.  Under  the  advice  of  counsel,  he  believed  his  claim  to  it  to  be  base- 
less. It  appeared,  that,  if  he  had  any  interest  in  the  property,  such  interest 
could  be  recovered  only  after  a  severe,  protracted  and  expensive  litigation: 
Heidf  that  the  failure  to  mention  the  property  in  the  statement  of  assets  did 
not  invalidate  the  composition. 

jSemble,  that  the  testimony  of  the  debtor,  under  oath,  taken  down  by  the  presid- 
ing officer,  at  the  meeting  of  the  creditors,  conetitutes  a  part  of  the  debtor's 
statement. 

(Before  Hunt,  J.,  Southern  District  of  New  York,  June  26th,  1876.) 

This  was  a  petition  of  review,  seeking  to  set  aside  an  or- 
der of  the  District  Court,  confirming  a  composition  claimed 
to  have  been  made  by  the  debtors  with  their  creditors,  in  the 
manner  directed  by  the  bankruptcy  Act.  On  the  3d  of  August, 
1874,  a  petition  in  bankruptcy  was  filed  against  the  firm  of 
M.  Beiman  &  Co.,  composed  of  Morris  Beiman  and  Albert 
Friedlander.  An  order  to  show  cause  why  they  should  not 
be  adjudged    bankrupts  was  thereupon    issued,  returnable 
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August  25th,  1874.  But,  prior  to  the  return  day  of  such  or- 
der, a  petition  was  filed  by  the  debtors,  praying  that  a  meet- 
ing of  their  creditors  might  be  called,  to  pass  upon  a  proposi- 
tion of  composition,  to  be  submitted  in  conformity  with  the 
provisions  of  section  17  of  the  amendatory  bankruptcy  Act 
of  June  22d,  1874.  After  meetings  of  creditors  duly  held  at 
various  dates,  resolutions  of  composition  were  confirmed  by 
the  District  Court,  on  the  19th  of  December,  1874.  Of  this 
decree  of  confirmation  A.  T.  Stewart  &  Co.,  creditors  of  Rei- 
man &  Co.,  sought  a  review  in  this  Court.  The  terms  of  the 
composition  were  as  follows  :  "  The  said  debtors  propose  to 
the  creditors  to  pay  thirty  cents  for  every  dollar  in  which  the 
said  debtors  are  indebted  to  said  creditors,  respectively,  pay- 
able in  three  instalments,  the  first  in  cash,  and  the  last  two  to 
be  payable,  one  in  four  months  and  one  in  eight  months  from 
the  first  day  of  September,  1874,  and  to  be  secured  by  notes 
of  the  said  debtors,  satisfactorily  endorsed,  dated  September 
Ist,  1874,  in  full  satisfaction  and  discharge  of  the  several  debts 
due  and  owing  by  said  debtors  to  said  creditors.  The  said 
notes  to  be  endorsed  by  either  Michael  L.  Doyle,  of  No,  267 
Grand  street,  in  the  city  of  New  York,  or  by  Philip  Gomp- 
recht,  of  944  Third  avenue,  or,  in  lieu  of  the  said  notes,  the 
amount  of  the  said  compromise  to  be  paid  in  cash,  with  a 
rebate  of  seven  per  cent,  interest,  and  that  such  thirty  per 
cent.,  to  be  paid  or  received,  as  aforesaid,  be  on  each  dollar  of 
the  indebtedness  of  the  said  debtors  to  said  creditors,  and  be 
in  full  satisfaction  and  discharge  of  the  several  debts  owing  by 
said  debtors  to  said  creditors.  The  said  ten  per  cent,  in  cash 
to  be  paid,  and  the  said  notes  to  be  delivered,  within  ten  days 
after  the  said  resolution  has  been  recorded,  and  the  said  state- 
ment of  the  assets  and  debts  has  been  filed."  The  objections 
rais#l  by  A.  T.  Stewart  &  Co.  to  the  composition  were :  (1.) 
That  section  17  of  the  amendments  to  the  bankruptcy  Act,  ap- 
proved June  22d,  1874,  relating  to  compositions,  is  unconsti- 
tutional. (2.)  That  the  composition  accepted  is  not  in  con- 
formity with  the  section  regulating  compositions,  in  that  it 
provides  for  a  payment  to  creditors  partly  in  notes.    A.  T. 
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Stewart  &  Go.  further  Bought  to  review  the  prooeedmgSy  for 
the  reason  that  there  had  been  omitted  from  the  statement  of 
asaetB  filed  as  a  basis  for  the  proposed  composition,  certain 
real  estate  claimed  by  the  appellants  to  belong  to  Morris  Rei- 
man,  in  the  city  of  Kew  Orleans,  Lionisiana,  valued  at  about 
$65,000.  This  real  estate  was  purchased  in  1866,  in  the  name 
of  the  wife  of  Morris  Beiman,  one  of  the  alleged  bankrupts, 
with  moneys  designated,  under  the  laws  of  Louisiana,  as 
"  community  funds."  In  1868,  Morris  Reiman  attempted  to 
convey  and  settle  this  property  upon  his  wife,  in  considera- 
tion of  his  love  and  affection  for  her.  There  was  also  some 
property  standing  in  the  name  of  Morris  Beiman,  at  Tazoo 
City,  Mississippi,  which  he  omitted  to  enumerate  in  his  sched- 
ules. It  was  claimed  that  these  omissions  were  fatal  to  the 
confirmation  of  the  resolutions  of  compromise. 

Jvlien  T,  DcmeSj  for  the  appellants. 

Samuel  Boa/rchuinj  for  the  debtors. 

Hunt,  J.  It  is  contended  by  the  appellants,  that  section 
17  of  the  bankrupt  Act  of  June  22d,  1874,  (18  U.  S.  Stat,  at 
La/rge^  182) ?  is  unconstitutional.  The  contention  is,  that  the 
Constitution  of  the  United  States  permits  only  the  passage  of 
a  bankrupt  Act  which  shall  require  the  surrender  of  the  entire 
assets  of  a  bankrupt,  as  a  condition  of  his  discharge  from  his 
debts.  The  section  under  consideration,  it  is .  contended,  au- 
thorizes his  discharge  upon  the  surrender  of  a  portion  of  his 
assets  only. 

Power  is  given  to  Congress  to  establish  ^^  uniform  laws  on 
the  subject  of  bankruptcies  throughout  the  United  States." 
The  subject  of  bankruptcies  is  here  committed  in  full  toiOon- 
gress,  with  the  single  condition,  that  the  laws  in  relation 
thereto  shall  be  uniform  throughout  the  United  States.  What- 
ever relates  to  the  failure  of  traders  to  pay  their  debts,  to  the 
commission  of  certain  acts,  or  the  existence  of  certain  defaults, 
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which  shall  be  evidence  of  their  inability  to  pay  their  debts, 
to  the  surrender  of  their  property,  and  to  their  discharge  from 
their  debts,  may  well  be  said  to  be  within  the  subject  of  bank- 
mptcies.  The  argument,  that  the  subject  of  bankruptcies  is 
to  be  interpreted  and  limited  by  the  British  and  Colonial  stat- 
utes, as  they  existed  at  the  time  of  the  separation  of  this  coun- 
try from  Great  Britain,  is  quite  too  narrow.  No  country  can 
afford  to  be  thus  cut  off  from  all  possible  improvement  in  its 
legislation.  Whatever  relates  to  the  subject  of  bankruptcy  is 
within  the  jurisdiction  of  Congress ;  and,  to  say  that  the  law 
as  existing  at  the  time  of  the  Bevolution,  or  the  adoption  of 
the  Constitution,  shall  furnish  the  rule  and  limitation  of  legis- 
lation, would  take  a  large  part  of  the  subject  out  of  their  juris- 
diction. While  it  is  true  that  all  proper  bankrupt  laws  and 
insolvent  laws  are  based  upon  the  theory  of  a  surrender  of 
the  bankrupt's  property,  none  of  them  require  such  surrender 
to  be  entire  and  absolute.  The  rigid  principle  of  right,  in 
these  and  the  similar  case  of  property  subject  to  execution,  is 
modified  by  a  principle  of  humanity.  All  civilized  nations 
require  that  a  debtor  shall  apply  his  property  to  the  payment 
of  his  debts,  but  few,  if  any,  of  them  strip  him  entirely.  If 
he  is  married,  or  has  a  family  dependent  upon  him  for  sup- 
port, certain  kinds  or  amounts  of  his  property  are  exempt 
from  such  application.  He  is  allowed  by  law  to  retain  them 
for  his  own  benefit  and  that  of  his  family.  Unless  carried  to 
an  extent  which  indicates  a  fraudulent  collusion  between  the 
legislator  and  the  debtor,  this  exemption  meets  with  the  ap- 
proval of  all  good  men.  What  shall  be  the  nature  and  the 
extent  of  such  exemption  must  necessarily  be  within  the  dis- 
cretion of  the  law-making  power.  If  moderate  and  reasona- 
ble in  its  character  and  degree,  it  does  not  conflict  with  the 
principle,  that  the  debtor's  property  must  be  applied  to  the 
payment  of  his  debts.  The  intrusting  of  the  '^subject"  of 
bankruptcies  to  Congress  carries  with  it  the  power  of  defining 
what,  and  how  much,  of  the  debtor's  property  shall  be  ex- 
empt from  the  claim  of  his  creditors. 

It  is  difficult  to  see,  also,  how  the  power  to  make  a  com- 
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promise  of  debts  necessarily  allows  to  the  debtor  the  posses- 
sion of  any  of  his  property.  He  presents  a  list  of  the  names 
and  amonnts  of  his  creditors,  and  of  his  assets.  His  creditors 
consider  the  subject  thus  presented,  and  are  authorized  to  ex- 
amine the  debtor  under  oath,  to  obtain  better  or  more  precise 
information.  The  whole  matter  being  thus  before  them,  they 
resolve  that  their  interests  require  that  a  compromise  shall  be 
made,  and  that,  if  the  debtor  will  pay  them  a  certain  per- 
centage of  their  debts,  they  will  accept  it  in  satisfaction,  and 
ke  shall  be  discharged.  They  deliberately  resolve,  upon  an 
understanding  of  all  the  facts,  that  this  is  all  that  his  property 
can  be  made  to  pay.  Are  they  not  as  capable  as  a  Court  of 
law  of  judging  on  that  subject  ?  Some  one  must  decide  the 
question  of  the  amount  of  the  dividend,  and  of  discbarge. 
Some  one  must  say  that  the  debt  of  an  opposing  creditor  shall 
be  discharged  without  payment  in  full ;  and  the  fact,  that  the 
body  of  the  creditors  determine  the  point,  is  no  more  oppres- 
sive to  the  opposing  creditor  than  if  the  determination  had 
been  made  by  the  Court. 

It  is  objected,  secondly,  that  the  compromise  before  us 
cannot  be  sustained,  for  the  reason  that  it  does  not  provide  for 
payment  of  the  amount  agreed  to  be  paid  in  money.  Among 
other  provisions  of  the  section  we  are  considering  is  the  fol- 
lowing :  ''  Every  such  composition  shall,  subject  to  priorities 
declared  in  said  Act,  provide  for  9i,pro  rata  payment  or  satis- 
faction, in  money,  to  the  creditors  of  such  debtor,  in  propor- 
tion to  the  amount  of  their  unsecured  debts,"  &c.  The  ap- 
pellants contend,  that  the  compromise  agreement,  that  the 
debtors  shall  "  pay  thirty  cents  for  every  dollar  in  which  the 
said  debtors  are  indebted  to  said  creditors,  respectively,  paya- 
ble in  three  instalments,  the  first  in  cash,"  the  others  in  four 
and  eight  months,  secured  by  notas  endorsed  by  persons 
named,  is  not  in  compliance  with  this  requisition.  Their 
argument  is,  that  ^'  money  "  means  money  in  hand,  cash  at 
the  time  of  making  the  agreement. 

The  answers  to  this  objection  are,  (1,)  that  the  statute  does 
not  intend  to  require  a  payment  in  cash,  but  simply  that  the 
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amount  shall  be  made  payable  in  money  and  not  in  property, 
the  assets  of  the  debtor.  Thee  shall  be  no  trafSc  or  dicker  or 
43pecalation  in  property,  by  which  a  large  nominal  debt  may 
be  paid  by  small  actual  value,  or  by  which  one  creditor  may 
receive  more  than  another.  The  amount  or  proportion  to  be 
paid  shall  be  fixed  in  currency,  and  all  shall  receive  alike.  In 
the  present  case,  thirty  per  cent  is  the  amount  agreed  to  be 
paid.  It  is  agreed  to  be  paid  in  money,  and  nothing  else.  The 
giving  of  security  that  the  amount  shall  be  paid  does  not  alter 
the  position.  The  agreement  is  to  ^^pay*'  thirty  cents  for 
every  dollar  of  the  debts.  The  notes  do  not  alter  the  charac- 
ter of  the  payment.  They  simply  make  it  more  certain.  It 
is  the  same  as  if  the  amount  had  been  expressed  to  be  payable 
in  money,  ten  per  cent,  at  the  moment  of  making  the  agree- 
ment, ten  per  cefU.  in  four  months,  and  ten  per  cent  in  eight 
months.  (2.)  Until  the  whole  amount  of  the  notes  is  actually 
paid,  the  debtor  is  not  entitled  to  his  discharge.  The  delivery 
of  the  notes  does  not  of  itself  cancel  the  debt.  No  cases  on 
tbis  point  under  our  statute  are  cited,  but  the  English  authori- 
ties are  clear  to  the  point.  (In  re  HoMon^  7  Eng.  Lcvw  Rep.^ 
Chancery  Appeals^  728 ;  Edwards  v.  Co&mbe^  7  Eng.  Law  Rep.^ 
€om.  Pleas^  619.) 

The  counsel  for  the  appellants  objects,  thirdly,  that  the 
composition  is  void,  and  should  be  set  aside  on  this  appeal,  for 
the  reason,  that  certain  property  in  Mississippi,  valued  by  the 
appellants  at  $3,000,  and  certain  property  in  New  Orleans, 
valued  by  them  at  $65,000,  are  not  described  in  the  statement 
of  assets  and  debts  filed  as  a  basis  of  compromise.  The  pro- 
vision of  the  statute  on  this  subject  is  as  follows :  ^'  The  debtor, 
or  some  one  in  his  behalf,  shall  produce  to  the  meeting  a  state- 
ment showing  the  whole  of  his  assets  and  debts  and  the  names 
and  addresses  of  the  creditors  to  whom  such  debts  respectively 
are  due."  A  recital  in  the  petition  for  review  states,  ^'  that 
the  amended  statement  of  the  assets  and  debts  of  the  alleged 
bankrupts,  produced  by  them  to  their  creditors  August  26th, 
1874,  was  ordered  to  be  filed  with  the  clerk  of  said  District 
Oourt."    The  order  of  December  19tli,  1874,  recites,  that  the 
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bankrupts  were  present  at  the  meeting  of  the  creditors,  ^^  and 
answered  all  inquiries  made  of  them,  and  produced  to  said 
meeting  a  statement,  verified  by  oath,  showing  the  whole  of 
the  assets  and  debts  of  the  said  bankrupts."  The  record  also 
shows,  that,  at  the  meeting  of  the  creditors,  Mr.  Oampbell, 
of  counsel  for  the  opposing  creditors,  examined  the  debtor 
Beiman  at  length  about  the  New  Orleans  property  and  the 
Mississippi  property,  showing  the  value  and  condition  of  the 
same,  and  the  interest,  if  any,  the  debtor  had  therein.  Wit- 
nesses were  called  to  establish  the  law  of  Louisiana  on  the 
point  of  the  debtor's  interest  in  the  Kew  Orleans  property, 
Mr.  Hennen  giving  evidence  tending  to  establish  that  he  had 
a  valuable  interest,  and  Mr.  Fellowes  giving  evidence  tending 
to  show  that  he  had  none.  It  is  assumed,  by  the  respective 
counsel,  that  the  ^^  statement  of  assets  and  debts  "  presented 
by  the  bankrupt  made  no  mention  of  these  pieces  of  property 
or  either  of  them.  Under  these  circumstances,  the  counsel  for 
the  appellants  contends,  that  the  failure  to  include  these 
pieces  of  property  in  the  formal  statement  avoided  the  compo- 
sition, and  the  same  should  now  be  set  aside. 

1.  Does  a  failure  to  include  an  asset  in  such  statement, 
when  there  is  no  fraud,  no  want  of  knowledge  on  the  part  of 
the  creditors,  and  the  same  is  not  of  such  value  as  would 
reasonably  have  required  an  alteration  of  the  terms  of  the 
composition,  render  void  the  composition  t  The  statute  con- 
tains no  statement  to  that  effect.  There  was,  evidently,  no 
fraud  in  the  case,  and  no  concealment.  The  debtor  stated 
fully  all  the  facts,  and  they  were  perfectly  understood  by  the 
creditors  opposing,  as  well  as  by  those  assenting  to,  the  com- 
position. There  is  no  reason  to  suppose,  that,  if  the  facts,  as 
the  debtor  stated  them,  had  been  set  forth  in  the  statement^ 
it  would  have  altered  the  judgment  of  the  creditors  as  to  the 
wisdom  of  the  compromise.  The  Mississippi  estate  was 
owned  by  the  debtor  and  his  wife  in  community,  under  the 
laws  of  Louisiana.  He  had  already  received  from  the  estate 
a  much  larger  value  than  was  left,  and,  in  equity,  and  as 
against  his  wife,  had  no  interest  therein.     The  New  Orleana 
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property  had  been  conveyed  by  him,  many  years  before,  to 
his  wife,  under  the  advice  of  counBel^had  been  held  from  that 
time*  under  claim  of  that  conveyance,  the  Jaw  in  relation  to 
it  was  differently  stated  by  different  counsel,  and  a  severe, 
protracted,  and  expensive  litigation  was  a  certain  preliminary 
to  the  recovery  of  any  interest  therein.  In  fact,  the  creditors 
understood  and  weighed  the  matter,  holding  that  it  was  not 
worth  the  contest.  This  I  assume  from  the  fact  already 
stated,  that  the  debtor,  in  his  testimony,  developed  the  whole 
matter,  and  that,  with  knowledge  of  it;  the  creditors  recom- 
mended the  composition. 

The  statute  of  the  State  of  New  York  authorizes  the  dis- 
charge of  an  insolvent  debtor  from  his  debts,  upon  the  peti- 
tion of  himself  and  his  creditors,  '^  upon  the  provisions  of  this  ' 
article  being  complied  with."  (3  B.  /SI,  Uh  ed.,  91, 93.)  The 
insolvent  is  to  present  a  petition,  signed  by  himself  and  two- 
thirds  of  his  creditors.  He  is  required  to  annex  to  his  peti- 
tion a  schedule  containing  a  full  and  true  account  of  all  his 
creditors,  and  the  sum  owing  to  each,  &c.  Many  cases  have 
arisen,  where  the  discharge  granted  under  this  statute  was 
attacked,  because  certain  debtors,  whose  names  and  the 
amount  of  whose  debts,  here  specified,  were  not  set  forth  in 
the  schedule  annexed  to  the  petition.  The  holding  has  been 
uniform,  in  the  Courts  of  New  York,  that  such  omission  did 
not  invalidate  the  discharge,  unless  the  omission  was  inten- 
tional and,  therefore,  fraudulent,  or  unless  such  debts  so  in«- 
creased  the  sum  total  as  to  show  that  two-thirds  in  amount 
had  not  petitioned  and,  hence,  that  there  was  a  want  of  juris- 
diction. (Taylor  v.  WUldamSj  20  Johns. ^  21]  In  re  JSwitj 
7  Wend.,  239 ;  Ayres  v.  Soribner,  17  Wmd.,  407 ;  SoiUe  v. 
C^aeey  1  Ahb.  P.  R.,  N.  S.,  48 ;  Stwnton  v.  EUie,  2  Kern.,* 
676.) 

The  principle  is  the  same  here.  The  debtor  is  required  to 
present  a  statement  of  the  whole  of  his  assets  and  his  debts. 
There  is  no  specification  in  the  statute,  that  the  composition 
depends,  for  its  validity,  upon  the  presentation  of  such  a 
statement,,  or  that  its  accuracy  is  a  condition  of  his  discharge. 
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A  subsequent  portion  of  the  section  contemplates  that  a 
statement  may  be  inaccurate,  through  inadvertence  or  mis- 
take. It  sajs :  ".Any  mistake  made  inadvertently,  by  a 
debtor,  in  the  statement  of  his  debts,  may  be  corrected  upon 
reasonable  notice,  and  with  the  consent  of  a  general  meeting 
of  his  creditors."  The  creditors  act  upon  their  own  judg- 
ment, having  before  them  a  statement  of  debts  and  .assets, 
and  having  the  debtor  present  to  "  answer  any  inquiries 
made  of  him."  If  there  is  no  fraud  and  no  ignorance  of  facts 
by  the  creditors,  I  hold  the  composition  to  be  valid,  although 
there  be,  in  the  "  statement,"  a  defect  as  to  debts  or  assets. 

2.  If  necessary,  I  should  hold  that  the  testimony  of  the 
debtor,  under  oath,  taken  down  by  the  clerk,  at  the  meeting 
of  the  creditors,  constituted  a  part  of  his  statement.  The 
statute  specifies  no  form,  manner,  or  time  at  whidi  this  state- 
ment shall  be  made  or  presented.  It  is  provided  only,  that 
he  shall  be  present  at  the  meeting,  to  answer  inquiries,  and 
that  he,  or  some  one  in  his  behalf,  shall  produce  to  the  meet- 
ing a  statement  showing  the  whole  of  his  assets  and  debts. 
If  no  previous  statement  had  been  prepared,  but,  upon  attend- 
ing the  meeting,  the  debtor  had  been  sworn  by  the  clerk,  and 
given  testimony  as  to  the  whole  of  his  debts  and  assets,  whidi 
was  written  down  by  the  derk,  and  received  and  acted  upon 
by  the  meeting  of  (^editors,  I  should  hold  it  to  be  a  sufficient 
and  valid  statement,  within  the  statute.  Such  statement  gives 
to  the  creditors  knowledge,  for  the  purpose  before  them,  and 
it  is  always  open  to  examination,  both  for  information  and 
for  pimishment,  if  untrue,  by  being  filed  with  the  derk.  The 
creditors  acted  upon  it.  In  his  opinion,  the  District  Judge 
discusses  it,  and  bases  his  approval  upon  it.  The  whole  effect 
intended  by  the  statute  is  produced,  and  as  satisfactorily  as  if 
the  information  had  been  embraced  in  the  formal  statement. 

3.  The  omission  was  of  a  claim  to  property,  which  the 
debtor  honestly  and  intelligently,  and  under  the  advice  of 
counsel,  supposed  was  baseless.  Some  other  person  supposes 
he  was  in  error.  Is  he  to  act  upon  his  own  judgment,  and 
that  of  his  counsel,  or  is  he  to  consult  upon  the  subject  with 
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every  man  that  he  meets?  Afisnming,  as  I  do,  perfect  good 
faith  and  reasonable  intelligence,  I  hold  that  a  statement  made 
under  these  circnmstances  was  not  invalid  because  it  omitted 
a  reference  to  the  'New  Orleans  and  Mississippi  property. 

Upon  the  whole  case,  I  am  of  the  opinion,  that  the  decree 
confiiming  the  composition  was  right,  and  that  the  review  asked 
for  shoidd  be  denied. 
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L 

IhiU  o/Htf  OireuU  Court  of  ths  UmUd  SUUa  /or  (he  BnUhom  IHttriet  of  Norn 
York,  adopted  oimee  ^pMieation  ofihi  ein^mM  wfumt  of  iheio  lUporii, 

Maub  16th,  1876. 

For  the  parpose  of  cMrrying  oat  more  effioiently  the  prorinons  of  the  recent 
Act  of  Congrefle,  (Act  of  February  16th,  1875,  §  1,  18  U.  a  Stat  at  Laige, 
S15,)  after  it  shall  take  effect,  in  regard  to  the  finding  of  facta  and  of  condosiona 
of  Uw  by  the  Circolt  Conrt^  in  cases  in  Admiralty,  on  appeal,  each  party  to  an 
appeal  shall  fondsh  to  the  Courts  at  the  commencement  of  the  hearing,  and 
shaU  serre  on  the  proctor  for  each  of  the  other  parties  to  the  appeal,  fiye  days 
before  the  hearing,  a  printed  finding  of  Cuts  and  conclnsioDS  of  Uw,  as  pro- 
posed, printed  on  writing  paper,  on  only  one  side.  If  tUs  be  not  done,  the 
party  in  defimlt  will  not  be  heard  on  the  appeal,  and,  if  the  party  in  de&olt  be 
the  appellant,  his  appeal  will  be  dismissed. 
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ADMIRALTY. 

1.  A  collision  occurred  between  two 
Yessels,  the  M.  and  the  E.  The  li- 
bellante,  as  owners  of  the  M.,  brought 
this  suit,  in  penonam,  in  the  District 
Court  for  this  District,  against  the 
owners  of  the  E.,  to  recover  for  dam- 
ages caused  by  such  collision,  claim- 
ing |2,100.  The  owners  of  the  E. 
sued  the  M.,  in  rem^  in  the  District 
Court  for  the  Southern  District  of 
New  York,  claiming  to  recover  $8,- 
489  37,  as  damages  caused  by  the 
collision.  Both  suits  were  tried  to- 
gether, on  the  same  proofs,  before 
we  same  Judge,  in  the  District 
Court.  In  this  suit,  the  libeUants 
had  a  decree  for  |I,695  92.  The  li- 
bel  in  the  other  suit  was  dismissed. 
The  owners  of  the  E.  appealed  to 
Circuit  Court,  in  each  suit.  The  de- 
cree in  the  suit  in  the  Southern  Dis- 
trict was  directed  to  be  affirmed  in 
November,  1870«  and  the  formal  de- 
cree of  affirmance  was  entered  in 
February,  1871.  In  the  latter  month 
the  owuers  of  the  E.  appealed  from 
that  decree  to  the  Supreme  Court. 
In  November,  1871,  the  appeal  in 
this  suit  was  heard  by  the  Circuit 
Court,  and,  on  the  8th  of  March, 
1872,  the  libeUants  had  a  decree 
therein,  in  this  Court,  for  $1,292  81. 
In  the  latter  month,  the  owners  of 
the  £.  appealed  from  that  decree  to 
the  Supreme  Court.  That  Court 
dismissed  the  appeal  for  want  of  ju- 
risdictioD.     Afterwards,  that  Court, 


on  the  merits,  reversed  the  decree  of 
the  Circuit  Court  for  the  Southern 
District  dismissing  the  libel  in  the 
suit  in  that  District  The  respond- 
ents in  this  suit,  in  June,  1878, 
moved  this  Court  for  a  rehearing  of 
this  suit :  Held^  that  the  motion  must 
be  denied.    Petty  v.  Merrill,  11 

2.  Id  a  case  of  collieion,  this  Court  de- 
creed for  the  libellant.  The  Supreme 
Court,  on  appeal,  held  that  both  ves- 
sels were  gmlty  of  fault  which  con- 
tributed to  the  collisioD.  The  claim- 
ant, not  having  alleged,  in  his  an- 
swer, that  he  had  sustained  any  dam- 
ages by  the  collision,  moved,  on  the 
presentation  of  the  mandate  from  the 
Supreme  Court,  that  he  be  allowed 
to  amend  his  answer  in  that  respect : 
Held,  that  the  motion  ought  to  be 
granted,  and  such  damages  ascer- 
tained by  a  reference,  and  then 
brought  into  an  apportionment  with 
the  amount  of  damages  already 
found  to  have  been  sustained  by  the 
libellant.     The  Pennsylvania ,         6  7 

See  Intkrest,  1 . 

COLUBION. 


AGENT. 


See  Principal  and  Agent. 


ATTACHMENT. 


See  Master. 
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BAGGAGE. 


AmCaekhb. 


BANE. 

See  Bamkeuftot,  6. 
Intsust,  2  to  6. 

PUHOIPAL  AMD  AOOT. 


BANKRUPTCY. 

1.  A  petition  in  inyolantftry  bankrapt- 
ov  being  pending  in  £he  District 
doart  for  the  Northern  District  of 
Ohio,  the  petiiioDini):  creditor  gave, 
notice  of  his  intention  to  take  testi- 
mony in  this  District,  and  applied  to 
a  Commissioner  uf  this  Court,  and  ob- 
tained a  snbpoBna  and  serred  it  on  a 
witness,  with  a  view  to  his  examina- 
tion before  such  Commissioner,  de 
bene  eeae,  nnder  the  proyisions  of 
g  SO  of  the  Act  of  September  a4th, 
1789,  (1  U,  &  Stat  at  Larpe,  88,)  and 
the  Act  of  March  1st,  1817,  (8  Id,, 
850.)  and  the  Act  of  May  9th,  1872, 
(17  Id.,  89.)  The  witness  did  not 
attend,  and  an  attachment  against 
him  was  applied  for:  Heldj  thai,  as 
§  88  of  the  bankruptcy  Act  of  March 
2d,  1867,  (14  Id,,  686,)  prescribed 
how  evidence  might  be  taVen  to  l>e 
Qse<i  in  proceedings  nnder  tliat  Act, 
and  provided  for  taking  it  bv  com- 
mission, it  could  not  be  taken  on 
mere  notice,  nnder  the  Act  of  1789. 
ExpatUWUd,  42 

2.  The  Act  of  the  Legislatare  of  New 
York,  passed  April  16ih,  1868,(Zaiot 
of  New  York,  of  1858,  chap.  257,) 
provided  that  it  should  be  lawful  for 
savings  banks  in  the  ooonty  of  New 
York  to  make  temporary  deposits  in 
banks  to  a  limited  amount  and  for  a 
limited  time,  and  that  all  the  assets 
of  any  bank  that  should  become  in- 
solvent should,  after  providing  for 
the  payment  of  its  circulating  notes, 
be  applied  by  the  directors  thereof, 
in  the  first  place,  to  the  payment  of 
any  sum  or  sums  of  money  deposited 
with  such  bank  by  any  savings  bank,  [ 


8, 


within  the  range  of  amount  so  lim- 
ited. A  savings  bank  in  tiie  oounty 
of  New  York  deposited  moneys  in  the 
Stuyvesant  Banlc,  upon  the  vnder- 
atanding  that  the  deposits  woidd 
have  the  benefit  of  this  statute.  The 
Stuvvesant  Bank  was  adjudged  a 
bankrupt  The  savings  bank  proved 
its  debt  and  claimed  to  be  entitled 
to  be  paid  in  Ml  from  the  assets,  be- 
fore any  payment  should  be  made  to 
other  creditors,  and  to  their  ezclii- 
sion,  if  need  be,  on  the  ground  that 
it  had.  by  virtue  of  the  State  statute, 
an  Interest  in,  or  lien  on,  the  prop- 
erty of  the  bankrupt:  HM,  thai  the 
statute  provided  a  rule  of  diatribn- 
tion  merely,  and  that  the  savinga 
bank  had,  by  virtue  of  the  State 
statute,  no  lien,  and  was  an  ordinary 
creditor  of  the  bankrupt,  entitied  to 
a  distributive  share  of  the  aaseta, 
without  preference.  In  re  The  fihywa- 
mmt  Bank,  179 

,  When  a  proof  of  debt  is  presented 
to  a  District  Court,  in  bankruptcy, 
and  is  disallowed,  and  an  appeal  is 
taken  to  the  Circuit  Court,  under 
§  24  of  the  Act,  the  cause  of  action 
prosecuted  in  that  Court  must  be  the 
same  one  that  was  rejected  by  the 
District  Court.    In  re  Ja^eoz,      209 

,  The  District  Court  rejected  oertdn 
promissory  notes,  made  by  a  bank- 
rupt, as  proof  of  debts,  without  prej- 
udice to  the  right  of  the  creditor  to 
prove  a  claim  for  money  loaned  to 
the  bankrupt,  or  any  other  claim  ex- 
cept one  on  the  notes,  as  received  in 
violation  of  statutes  of  the  State. 
The  creditor  made  no  new  proof  of 
any  claim,  in  the  District  Court,  but 
appealed  to  this  Courts  and  set  out 
here,  in  his  statement  of  claim,  under 
§  24  of  the  Act,  a  claim  for  money 
lent  upon  the  not'S.  This  Cour^ 
however,  passed  upon  the  question 
whether  tne  latter  claim  could  be 
sustained,  as  well  as  upon  the  ques- 
tion whether  the  claim  on  the  notes 
vaUd.  id. 


6. 


The  People's  Safe  Deposit  and  Sav- 
ings Instiiuiion  of  the  State  of  New 
York,  incorporated  by  spedal  Act, 
(Lam  of  New  York,  of  1868,  d^p. 
816,)  opened  an  office  for  banking,  at 


INDEX. 


577 


If  hich  it  condticted  a  regular  banking 
bnaioeflB,  not  being  autnorized  by  ite 
charter  to  do  bo,  and  the  doing  ao 
being  forbidden  by  the  Gonstitotion 
and  laws  of  the  State,  under  heayy 
penalties.  In  the  course  of  such 
Dusiness,  it  discounted  for  the  bank- 
rupt certain  notes,  which  were  not 
paid,  and  which  it  proved,  in  the 
bistrict  Court,  as  claims  against 
them:  Held, 

(1.)  That  the  notes  were  void; 

(2.)  That  a  claim  for  the  money 
loaofKl,  on  the  discount  of  the  notes, 
was  not  a  yalid  claim,  because  the 
transaction  was  illegal,  and  the  cor- 
poration had  no  power  to  loan  money 
on  personal  security,  and  its  charter 
prescribed  how  its  fimds  should  be 
in  Tested.  id. 

6.  The  approved  practice  in  this  Circuit 
is,  to  review  in  the  Circuit  Court  by 
petition,  and  not  by  bill,  an  order 
made  by  the  District  Court,  in  bank- 
ruptcy, in  the  exercise  of  thd  sum- 
mary jurisdiction  of  the  District 
Court.    Hurst  v.  Teft,  '        217 

7.  The  Circuit  Court  has,  however,  ju- 
:  risdiction  to  review  such  an  order,  on 

a  bill  filed  in  the  Circuit  Court,  in  a 
plenary  suit,  for  the  purpose,  in  the 
absence  of  any  rule  of  the  Circuit 
Court  to  the  contrary.  But  a  review 
in  such  manner  is  not  favored.        id. 

B.  G.  proceeded  by  summary  petition, 
in  the  District  Court,  against  the  as- 
signee of  H.,  a  bankrupt,  to  have  ap- 
propriated to  the  payment  of -a  claim, 
property  in  the  hands  of  the  assignee, 
which  the  petition  averred  was  not 
the  property  of  the  bankrupt,  but  was 
the  property  of  R.,  and  was  in  the 
possession  of  the  bankrupt  as  security 
for  his  endorsements  of  notes  for  the 
accommodation  of  R.,  a  judgment  op 
one  of  which  notes  constituted  such 
claim  of  G. :  Hdd^  that  such  proceed- 
ing should  not  have  been  brought  in 
the  District  Court  by  a  summary  pe- 
tition, but  by  a  plenary  suit,  under 
§  2  of  the  bankruptcy  Act.  id 

9.  As  the  petition  in  the  District  Court 
showed  that  the  property  was  in  the 
hands  of  the  bansrupt  for  his  indem- 
nity against  all  the  notes  so  endorsed 
by  him,  the  aggregate  of  which  ont- 
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standing  was  more  than  the  proceeds 
of  the  property,  it  was  not  proper  for 
the  District  Court  to  summarily  order 
that  the  judgment  of  G.  be  paid.   id. 

10.  The  fact  that  G.,  in  recovering  judg- 
ment against  the  bankrupt,  levied  an 
execution  on  the  property  as  the  prop- 
erty of  the  bankrupt,  commented  on, 
as  oelng  inconsistent  with  the  claim 
set  up  in  the  petition  in  the  District 
Court.  id 

• 

11.  B.  made  a  written  contract  with  the 
agent  of  the  State  Prison  at  Auburn, 
in  New  York,  for  the  services  of  a 
certain  number  o\  convicts.  The  con- 
tract contained  a  provision,  that  any 
debt  which  might  become  due  from 
B.  fapon  the  contract,  should  be  a  lien 
in  favor  of  the  State  upon  the  ma- 
chinery and  tools  used  and  owned  by 
B.  in  operating  such  contract  upon  the 
prison  premises ;  that  such  lien  should 
commence  with  the  contract,  and 
should  continue  during  the  exi:jtence 
of 'the  contract,  and  until  the  debt 
should  be  satisfied  or  cancelled;  and 
that  it  should  be  lawful  for  tiie  agent 
of  the  prison,  whenever  any  sum 
should  be  due  from'B..  to  proceed  to 
satisfy  such  lien  by  a  sale  of  the  prop- 
erty affected  by  such  lien,  in  the  same 
miinner  as  by  a  sale  upon  a  chattel 
mortgage.  B.  was  adjudg^^d  bank- 
rupt, o^ing,  when  the  petition  in 
bankruptcy  was  filed,  a  debt  to  the 
agent,  for  the  servit^es  of  convicts  un- 
der the  contract.  The  agent  claimed 
a  lien  on  the  machinery  and  tools  of 
B.,  to  satisfy  such  debt,  and  seized 
them  and  advertised  them  for  sale. 
The  foregoing  provision  in  the  con- 
tract was  inserted  in  it  in  pursuance 
of  a  provision  of  a  statute  law  of  New 
York,  which  required  such  a  provis- 
ion to  be  inserted  in  every  such  con- 
tract, and  which  declared  that  a  lien 
should  thereupon  commeoce  and 
should  continue  until  the  debt  should 
be  satisfied :  Held,  that  the  claim  of 
the  agent  to  such  lien  was  valid.  In 
re  Bad,  252 

12.  The  Legislature  of  New  York  had 
full  power  to  declare  what  should  con- 
stitute a  lien.  id 

18.  The  statute  provided  that  the  con- 
tract should  contain  a  clause  requir- 
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ing  the  contractor  to  deposit  a  certain 
ram  of  monev,  and  that  no  contract 
flhould  be  valid  nnlesa  such  deposit 
ahonld  be  made:  N^,  that  the  con- 
tractor could  not,  by  reason  of  his 
failure  to  make  such  deposit,  insist 
that  the  contract  was  invalid.         id, 

14.  E.  filed,  on  the  7th  of  Jnne,  a  peti- 
tion in  involuntary  bankruptcy  in  the 
DiBtrict  Court,  against  L.,  who  ap- 
peared and  deoiea  the  acts  of  bank- 
rnptcy  alleged,  and  demanded  a  trial 
by  jury,  wmch  was  ordered  to  take 
place  at  the  next  August  term.  At 
that  term  the  cause  was  adjourned  to 
the  next  November  term.  Meantime, 
P.,  another  creditor  of  L.,  and  who 
had,  on  the  2d  of  June,  obtained  an 
attachment  against  the  property  of 
L.,  purchased  from  K.  his  claim,  and 
obtained  from  the  Judge  of  the  Dis- 
trict Court,  on  the  20th  of  October, 
with  the  assent  of  K.  and  of  L.,  an 
order  that  the  petition  of  K,  be  dis- 
missed, when  all  fees  due  the  clerk 
and  marshal  should  be  paid.  Such 
fees  were  not  paid  until  the  first  day 
of  the  November  term.  On  the  8 let 
of  October,  C,  another  creditor  of  L., 
presented  to  said  Judge  a  petition 
praying  to  be  substituted  in  place  of 
K.,  as  proBecutin<7  creditor,  and  that 
the  order  of  October  20th  be  vacated. 
The  District  Court  made  an  order  to 
that  effect,  and  that  C.  be  authorized 
to  prosecute  the  petition  of  K.,  and 
that  it  stand  for  trial.  On  an  appli- 
cation  by  K.,  L.  and  P.  to  this  Court 
for  a  review  of  the  last  named  order : 

Jj4ld, 

(1.)  That  the  order  of  October  20th 
was  not  a  final  discontinuance  of  the 
proceeding; 

(2.)  That,  under  §  42  of  the  bank- 
ruptcy Act  of  March  2d,  1867,  (14  U, 
S,  Jikat.  at  Large,  537.)  the  order  of 
'  the  District  Court  autnorizing  C.  to 
prosecute  the  petition  of  K.  was  a 
proper  order.     In  re  Laeey,  822 

15.  The  true  construction  of  the  4 2d 
section  of  the  bankruptcy  Act  of 
March  2d,  1867,  (14  if.  S.  Stat,  at 
Large,  587,)  is,  that  if  the  petitioning 
creditor  does  not  appear  and  prose- 
cute his  petition  to  an  adjudication, 
any  other  creditor  or  creditors  (hav- 
ing debts  to  the  required  amount) 
may,  at  any  time  while  the  proceed- 


ings are  pending,  th^  is  to  eay,  on 
the  return  day  (h  the  ord^  to  show 
cause,  or  on  any  subsequent'  day  to 
which  the  proceedings  may  be  ad- 
journed, intervene  and  prosecute,  id. 

\t.  This  right  of  intervention  is  secured 
to  creditors,  and  no  settlement  or  ar- 
rangement by  which  the  petitioning 
creditor  withdraws,  or  attempts  to 
withdraw,  his  petition,  can  defeat  it. 

id, 

17.  The  above  mentioned  order  of  the 
Court,  in  the  interval  between  one 
day  of  hearing  and  the  day  to  which 
the  proceeding  waa  adjourned,  was 
improvident,  and  was  properly  re- 
voked, id, 

18.  On  such  intorvention,  the  prosecu- 
tion proceeds  not  upon  s  new  charge 
of  acts  of  bankruptey  by  the  interven- 
ing creditors,  as  upon  their  petition, 
but  upon  the  original  petition  previ- 
ously filed,  and  upon  the  allegations 
therein;  and  the  adjudication  will 
operate  upon    liens    or    preferences 

fiven  or  oDtained  within  four  months 
efore    such    original  petition    was 
filed.  id. 

19.  2S.,  a  trustee  of  a  New  York  corpo- 
ration, proved,  as  a  creditor,  a  debt 
against  the  corporation,  in  bank- 
ruptcy. The  assignee  in  bankruptey 
filed  a  bill  against  S.,  in  the  District 
Court  for  Connecticut,  to  ezcludls  him 
from  sharing  in  the  distribution  of 
the  assets  until  the  claims  of  other 
creditors  should  be  satisfied,  on  the 
ground  that,  by  virtue  of  certein  pro- 
visions of  the  statute  of  New  York 
under  which  the  corporation  was  or- 
minized.  he  had  made  himself  liable 
for  all  the  debto  of  the  corporation : 
Held,  that  the  assignee  in  bankruptey 
did  not  represent  the  creditors  of  the 
corporation  in  respect  of  any  claim 
they  might  have  against  S.  growine^ 
out  of  such  alleged  liability,  and  could 
not  maintain  the  suit ;  and  that  such 
creditors  had  no  lien  on  the  distribu- 
tive share  of  S.  in  the  asseto  of  the 
bankrupt  corporation.  Brittol  v. 
Sanfard,  841 

20.  The.  assignee  in  bankruptey  of  a 
banking  corporation  created  by  the 
laws  of  the  Stete  of  New  York,  filed 
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a  bill  in  equity,  to  enforce,  against 
the  defendants,  as  stockholders  in 
such  corporation,  a  provision  of  the 
Constitution  of  that  State,  which  de- 
clares that  snch  stockholders  shall  be 
individoally  liable  for  the  debts  of 
the  corporation,  to  the  amount  of  the 
stock  held  by  them  respectively.  On 
demurrer:  Held,  that  the  bill  could 
could  not  be  sustained.  Dvieher  v. 
Marine  National  Bank,  485 

21.  Such  liability  is  not  a  part  of  .the 
assets  of  the  bankrupt  corporation, 
and  no  legal  or  equitable  title,  right, 
or  interest  in  such  liability  passed  to 
the  assignee  in  bankruptcy  of  the 
corporation.  id, 

22.  In  April,  1871,  B.  sold  to  F.  his 
stock  of  eoods  in  his  store,  for  a  price 
payable  in  instalments  in  fifty  weeks, 
oy  a  bill  of  sale,  with  an  agreement 
therein,  that,  if  F.  should  make  de- 
fault in  paying  any  instalment,  B. 
should  be  at  lil^rty  to  treat  the  whole 
amount  unpaid  as  due,  and  take  pos- 
session of  the  goods  and  sell  them  to 
satisfy  the  debt.  At  the  same  time, 
F.  gave  to  B.  a  mortgage  on  the 
ffoods,  containing  like  terms  as  in  the 
bill  of  sale.  B.  omitted  to  file  the 
mortgage  in  conformity  with  the 
statutes  of  New  York.  F.  went  into 
possession  of  the  goods,  and,  in  No- 
vember, 1871,  made  default  in  pay- 
ment of  an  instalment.  On  the  ISth 
of  December,  1871,  B.  took  possession 
of  the  goods,  and  afterwards  sold 
them,  and  applied  the  proceeds  on 
the  said  debt  to  him.  No  actual  fraud 
in  the  transaction  was  alleged,  nor 
was  it  claimed  that  F.  was  insolvent 
when  he  received  the  bill  of  sale  and 

give  the  mortgage.  On  the  20th  of 
eceraber,  1871,  a  petition  in  bank- 
ruptcy was  filed  against  F.,  and  he 
was  afterwards  adjudged  a  bankrupt. 
Uia  assignee  filed  a  bill  against  B. 
and.  F.,  to  have  the  mortgage  ad- 
judged void,  as  against  him,  and  the 
value  of  the  goods  taken  by  B.  ac- 
dounted  for  by  him:  Heldf  that,  as 
the  g^oods  were  sold  with  the  reser- 
vation,.in  the  bill  of  sale,  of  a  right 
in  B.  to  resume  possession  of  them, 
and  as  B.  did  take  possession  of  tbem 
before  any  other  hen  on  them  was 
acquired,  and  before  the  petition  in 
bankruptcy  was  filed,  the  transaction 


was   valid  a8  against  the  assignee. 
Kteld  V.  Baker,  438 

28.  In. May,  1871,  B.  endorsed  a' note 
for  F.,  and  it  was  discount'^d  by  a 
bank,  on  a  pledge,  also,  to  the  bank, 
of  securities  belonging  to  B.,  and  the 
proceeds  of  the  discount  were  paid 
.  to  F.  In  July,  1871,  a  like  transac- 
tion was  had.  Afterwards,  and  on 
the  28th  of  July,  1871,  F.  gave  to  B. 
a  confession  of  judgment,  in  the 
amount  of  the  endorsements,  as  se- 
curity, on  which  a  judgment  was 
entered  the  next  day.  The  notes 
were  renewed  twice,  and  F.  agreed  to 
pay  them  on  the  1st  of  Deceipber, 
1871,  and  that,  if  he  did  not,  B.  might 
pay  them,  so  as  to  release  the  securi- 
ties. F.  failed  to  pay  them,  and  then 
B.  paid  them,  and  caused  execution 
on  the  judgment  to  be  issued  by  a 
creditor  of  his  to  whom  he  had  as- 
signed it.  The  execution  was  levied 
on  other  goods  than  those  sold  by  B. 
to  F.,  and,  on  or  about  the  20th  of 
December,  1871,  such  goods  were  sold 
uuderthe  levv,  and  the. proceeds  were 
credited  on  the  judgment  In  the  bill 
before  mentioned,  the  assignee  prayed 
to  have  the  iudgment  declared  void, 
as  against  him,  and  the  value  of  the 
goodft  sold  under  the  levy,  accounted 

.  for  by  B. :  Held,  that  the  time  to  be 
taken  at  which  to  test  •  the  condition 
of  F.  and  the  knowledge  of  B.,  was 
the  time  when  the  confession  of  judg- 
ment was  given,  and  not  the  time 
when  the  execution  was  issued ;  and 
that,  as  H  did  not  appear  that  F.  was 
not  solvent  at  that  time,  the  transac- 
tion was  valid,  as  against  the  assignee. 

id 

24.  An  assignee  of  a  bankrupt  repre- 
sents creditors,  and  has  the  right  to 
attack  a  fraudulent  conveyance  made 
by  the  bankrupt,  wherever  creditors  • 
could  do  so,  even  where  the  bankrupt^ 
by  participating  in  the  fraud,  has  lost 
tifie  right  to  attack  the  conveyance. 
In  re  Collins,  548 

25.  By  the  statute  of  New  York,  (3  J?. 
8.,  btk  ed.,  222,  §  9,)  a  chattel  mort- 
gage, not  accompanied  by  an  im- 
mediate delivery  and  continued 
change  of  possession  of  the  thing 
mortgaged,  is  declared  to  be  void  **  as 
against  the  creditors  of  the  mortgagor. 
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and  as  against  subsequent  purchasers 
and  mortgagees  in  good  faith,  unless 
the  mortgage,  or  a  true  copy  thereof, 
shilll  be  filed,"  as  directed.  Tbe 
creditors  intended  are  those  who 
have,  by  judgment  and  execution,  ob- 
tained a  specific  lien  on  the  thing 
mortgaged.  Subsequent  purchasers 
and  mortgagees  in  good  faith  are 
those  who  pay  or  advance  their 
money  upon  the  security  of  tbe  prop- 
erty, without  knowledge  of  the  pre- 
vious incumbrance.  id, 

26.  C.  gave  a  chattel  mortgage  to  S.  on 
some  boilers.  Afterwards  C.  was  ad- 
judged a  bankrupt.  After  that»  the 
morti^age  was  filed.  W.  became  a 
creditor  of  C,  while  the  boilers  were 
in  the  hands  of  C,  and  after  the 
mortffa<;e  was  given,  and  before  it 
was  tiled,  but  had  obtained  no  judg- 
ment for  his  debt.  The  assignee  in 
bankruptcy  of  C.  received  the  boilers 
as  ihe  property  of  C.  S.  obtained  an 
order  from  the  District  ("ourt,  in 
bankruptcy,  declaring  the  mortgage 
to  be  a  lien  on  the  boilers,  and  direct- 

'  ing  the  assignee  to  pay  the  mort^aero 
out  of  the  proceeds  of  the  sate  of  the 
boilers.  W .  appealed  from  that  order 
to  this  Court:  Held,  affirming  the 
order,  that,  as  representing  W.,  the 
as^signee  could  not  attack  tbe  mort- 
ffa<re;  that  he  did  not  represent  a 
judgment  and  execution,  or  a  pur- 
chaser or  a  mortf^agee  in  ^ood  faith ; 
and  that  the  assignment  to  the  as- 
signee under  the  bankruptcy  Act  con- 
ferred upon  him  no  greater  right  to 
attack  the  mortgage  than  the. bank- 
rupt had.  id. 

2Y.  The  provisions  for  a  composition 
with  creditors,  contained  in  the  l7th 
section  «f  the  bankruptcy  Act  of  June 
22d.  1874,  (18  IT.  8.  Slat,  at  Large 
1 82,)  are  constitutional  and  valid,  and 
within  the  power  conferred  on  Con- 
gress, by  the  Constitution  of  the 
United  States,  to  establish  "  uniform 
laws  on  the  subject  of  bankruptcies 
throuo^hout  the  United  States."  In 
re  Jieiman,  662 

28.  Such  power  carries  with  it  tbe 
power  of  defining  what  and  how 
much  of  the  debtor's  property  shall 
be  exempt  from  the  claim  of  his  cred- 
itors. '  id. 


29.  A  composition  which  provides  tliat 
the  debtor  shall  pay  thirty  oente  for 
every  dollar  of  his  debts,  in  three  in- 
stalments, the  first  in  cash,  and  the 
others  in  four  and  eight  months,  se- 
oured  by  notes  endorsed  by  peraoos 
named,  is  a  oomplianoe  with  tbe  re- 
quirement of  the  statute,  that  the  com- 
position shall  provide  for  a  pro  rmla 
payment  or  satisfaction  in  money,  to 
the  creditors.  id. 

80.  Certain  property,  alleged  to  belong 
to  the  debtor,  was  omitted  by  him 
from  the  statement  of  debts  and  as- 
sets produced  by  him  to  the  meeting 
of  creditors.  But  there  was  no  fraud, 
no  concealment,  no  Want  of  knowledge 
on  the  part  of  the  creditors,  and  t£e 
property  was  not  of  such  yalae  as 
would  reasonably  have  required  an 
alteration  of  the  terms  of  the  com- 
position. The  debtor  was  examined 
at  the  meeting  of  creditors,  and  stated 
all  the  facts  in  regard  to  the  property. 
Under  the  advice  of  counsel,  he  be- 
lieved his  claim  to  it  to  be  baseless. 
It  appeared,  that,  if  he  had  any  in- 
terest in  the  prf>perty,  such*  interest 
could  be  recovered  only  after  a  se- 
vere, protracted,  and  expensive  litiga- 
tion :  Held,  that  the  fiailure  to  mention 
the  property  in  the  statement  of  as- 
sets did  not  invalidate  the  composi- 
tion, id^ 

81.  JSembU,  that  the  testimony  of  the 
debtor,  under  oath,  taken  down  by  the 
presiding  ofiicer,  at  the  meeting  of 
the  creditors,  constitutes  a  part  of  the 
debtor's  statement.  .  id. 

See  Chattel  Mobtgaob. 

Fraudulbnt  Settlembiit. 


BILL  OF  LADING. 


See  PaiNOiFAL  and  Aonrr. 


BOND. 


See  Town  Bonds. 


BOOKS  AND  PAPERS. 


See  EviDENOB,  9  to  11. 
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CARRIER. 

1.  On  the  trial  of  a  snit  against  a  rail- 
road corporation,  to  recover  the  value 
of  certain  laces,  forminiic  V^^  ^^  ^® 
contents  of  a  trunk,  which  the  corpo- 
ration transported  as  the  baggage  of 
a  paasenfi^r,  who  went  by  &e  same 
train  wiw  the  trunk,  the  jury  were 
instmcted,  that  thejf  were  to  decide, 
as  a  question  of  fact,  under  the  rules 
defined  by  the  Court,  whether  or  not 
the  laces  in  question  were  baggage ; 
that  the  responsibility  of  a  carrier 
could  not  be  maintained  to  the  extent 
of  making  him  responsible  for  snch 
nnuBual  articles  as  the  exceptional 
habits  or  fancies,  or  the  idioeyncracies, 
of  some  particular  indiTidual,  might 
prompt  tnat  individual  to  carry;  that 
liability  was  limited  to  responsibiJity 
for  such  articles  as  it  was  castomary 
or  reasonable  for  trayellers  of  the  same 
class  or  tastes,  in  general,  to  take  with 
them  for  such  jdurneys  as  the  one  which 
was  the  subject  of  inquiry ;  and  that 
they  could  find  a  portion  of  the  laces 
to  haye  been  reasonable  baggage  and 
the  remainder  not  The  jury  found  a 
yerdict  for  the  plaintiff  for  flO.OOO. 
A  motion  was  made  by  the  defendants 
for  a  new  trial,  on  the  ground  that  the 
yerdict  was  contrary  to  the  eyidence : 
JBeldt  that,  as  the  jury  must  haye  found 
that  the  laces,  to  the  yalue  of  $10,000, 
were  ba^age,  and,  as  their  yerdict 
was  suslSmed  by  credible  testimony 
as  to  such  yalue,  it  was  oonclusiye. 
J^aloff  V.  -y.  y.  Central  A  U,  R,  R.  R, 
Co,,  484 

2/  Whether  the  laces  in  question  were 
the  wearing  apparel  of  the  plaintiff, 
and  were  reasonable  and  ordinary 
wearing  appare]  to  be  carried  by  her 
as  baggage,  was  a  question  of  fact  for 
the  jury.  id. 

CERTIORARI. 
See  Extradition,  10  to  20. 

CHATTEL  MORTGAGE. 

1.  F.,  a  dealer  in  bo4>ts  and  shoes,  was 
accustomed  to  buy  goods  of  0.    At  a 


time  when  he  was  not  indebted  to  C, 
he  applied  to  C.  to  buy  more  gooda 
on  credit,  and  it  was  agre'ed  t£Ui  C. 
should  furnish  him  goods  from  time 
to  time,  on  the  security  of  a  mortguge 
on  certain  lands  of  F.  The  mortgage 
was  made  by  F.  to  C,  being,  in  terms, 
to  secure  any  liability,  not  exceeding 
$8,000,  that  might  be  incurred  by  F. 
to  C,  and  being  so  drawn  as  to  coyer 
any  present  as  well  as  any  future  lia- 
bility. C.  afterwards  sold  goods  to 
F.  to  the  yalue  of  $800,  who  continued 
his  business,  but  was,  shortly  after- 
wards, adjudged  a  bankrupt.  The 
assignee  in  bankruptcy  of  F.  brought 
this  suit  to  set  aside  the  mortgage : 
Hdd,  that  the  mortgage  was  yalid  to 
the  extent  of  the  goods  sold  by  0.  to 
F.  on  the  &ith  of  the  mortgage.  Mar- 
vin y.  ChamberBf  495 

See  Bankbuptot,  25,  26. 

COLLECTOR. 
See  Equity,  1  to  10. 

COLLISION. 

1.  An  oyertaking  yessel  is  not  abso- 
lutely prohibited  from  passing  the 
yessel  we  is  oyertaking,  but  she  must 
see  to  it  that  she  selects  a  time  and 
place  in  which  she  can  pass  safely,  if 
the  other  does  nothing  to  thwart  her 
endeayor.    21u  Oeeanui,  480 

2.  Two  steamers,  the  N.  and  the  0., 
were  on  parallel  courses  going  down 
a  riyer,the  O.  being  nearer  the  shore 
on  the  left  hand  of  both  of  them,  and 
both  were  to  turn  to  the  left  to  con- 
tinue their  proper  yoyages,  the  desti- 
nation of  each  being  known  to  the 
other.  Before  turning,  the  O.  was  a 
little  ahead.  The  N.  was  the  faster 
boat  The  0.  reached  th6  point  of 
turning  before  the  N.  reached  the 
line  of  the  beam  of  the  O.  The  N. 
drew  in  on  the  course  of  the  0.,  on  a 
curve  crossing  the  bow  of  the  O.  A 
collision  ensued,  in  which  the  N.  was 
damaged.  She  libelled  the  0. :  Hdd^ 
that  the  N.  was  solely  in  fault.       id, 

8.  Eyen  if  the  N.  had  been  slightly 
ahead,  when  she  began  her  curye,  she 
had  no  right  to  turn  in  on  the  course 
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of  the  O.  until  she  coald  cross  the  bow 
of  the  O.  without  coUisioo,  if  the  O. 
did  nothiim^  to  preTent  it.  id. 

4.  Id  passing  along  concentric  or  nearly 
concentric  cnryes,  with  a  proximately 
common  purpose  or  destination,  one 
vessel  has  no  right  to  cross  the  bow 
of  the  other  unnecessarily,  and  so 
place  the  latter  in  danger.  id. 

See  Admiralty. 


COMMON  CAURIEB. 
See  Carrier. 


COMPOSITION. 
See  Bankruptcy,  27  to  31. 

CONSTITUTION  OF  THE  UNITED 
STATES. 


Article  1,  section  9,                            401 
Article  1,  section  10,                         401 

See  Bamkrcptct,  1 1  to  13 

CONSTITUTION  OF  NEW  YORK. 

CORPORATION. 

Article  8,  section  1,                          469 
Article  8,  section  8,                            188 

CONTRACT. 

See  Bankruptot,  19  to  21 
Contract. 
Costs,  S. 
JuRisDionoK,  1  to  6. 

the  property  of  the  corporation  to 
taxation  for  the  future :  ffeld, 

(I.)  That  the  other  proyisions 
fonno  in  the  Act  of  1866  oonstitnted 
amendments  of  the  charter  of  the  cor- 
poration : 

(2.)  That  the  provisions  of  thai 
Act,  taken  together,  including  the 
provision  for  exemption  from  tazatioD, 
constituted  a  contract,  and  one  and 
the  same  contract; 

(8.)  That  the  provision  for  exemp- 
tion, from  taxation  could  not.  as 
against  the  corporation  and  its  stock- 
holders, be  abrogated  by  the  State, 
without  impairing  the  obligation  of 
the  contract,  unless  the  right  so  to  do 
was  reserved  by  the  State,  as  a  pari 
of  the  same  contract ; 

(4.)  That,  by  reservations  in  the 
Constitution  and  statutes  of  the  State, 
the  Legislature  had  the  right  to 
amend  we  charter  of  the  corporation, 
by  repealing  such  exemption  from 
taxation.  id. 


1.  The  cases  decided  by  the  Supreme 
Court  of  the  United  States  on  the 
question  as  to  when  a  State  Legisla- 
ture, having  granted,  by  a  statute, 
immunity  from  taxation,  can  annul 
such  grant,  by  repealing  the  statute, 
examined  and  applied.  Hewitt  v.  N., 
Y.  <k  Oetoeffo  Midland  R,  H,  Co.,  452 

2.  The  Legislature  of  New  York,  by  an 
Act  passed  April  6th.  1866,  (Lawe  of 
1866,  chap.  898,)  provided,  that  the 
property  of  the  New  York  and  Oswe- 
go Midland  Ruilroad  Company,  a  cor- 
poration formed  under  the  general 
railroad  law  of  New  York,  should  be 
exempt  from  taxation  until  a  certain 
event  should  happen,  but  for  a  term 
of  not  exceeding  ten  years.  On  the 
29th  of  April,  1874,  and,,  as  was  al- 
leged, before  such  event  had  hap- 
pened, the  Legislature  passed  an  Act 
(Laws  of  1874,  chap.  296)  subjecting 


COSTS. 

The  Act  of  February  26th,  1863,  (10 
U.  S.  Staf.  at  Large,  167,)  in  regard 
to  the  fees  of  witnesses,  prescribes,  as 
fees  to  witnesses,  "  for  each  day's  at- 
tendance in  Court,  or  before  any  offi- 
cer, pursuant  to  law,  one  dollar  and 
fifty  cents,  and  five  cents  per  mile  for 
travelline^  from  his  place  of  residence 
to  said  place  of  trial  or  hearing,  and 
five  cents  per  mile  for  returning : " 
Heid,  that  the  fees  of  necessary  wit- 
nesses, who  reside  within  less  than 
100  miles  of  the  place  of  examination, 
in  a  suit  in  eqnity,  and  whose  attend- 
ance and  examination  are  procured  in 
good  faith,  by  the  party  on  whose 
behalf  they  are  examined  before  an 
examiner,  can,  under  said  Act,  be 
taxed  and  allowed  against  the  adyerse 
party,  even  though  it  be  not  shown 
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that  they  were  served  with  a  writ  of 
subpoena  to  attend.    Dennis  y.  Fddif, 

195 

2.  The  cost  of  printing  papers  which, 
by  a  rule  of  Court,  a  party  is  required 
to  have  printed,  can  be  taxed  against 
the  adverse  party.'     .  id, 

3.  A  corporation  created  by  the  State 
of  New  York,  and  having  its  princi- 
pal office  in  the  Southern  District  of 
New  York,  brought  a  suit  in  equity 
in  the  Circuit  Court  for  the  Northern 
Distrit  t  of  ifew  York.  On  a  motion 
by  the  defendant  that  the  corpora- 
tion give  security  for  the  costs  of 
the  suit:  Held,  that  it  must  give 
such  security.  Lyman  Ventilating  dt 
Refrigerator  Co,  v.  Southard,        405 

CRIMINAL  LAW. 

1.  The  offence  of  wrongfully  withhold- 
ing from  a  pensioner  the  whole,  or 
any  part,  of  a  claim  or  pension  allowed 
and  due  to  the  pensioner,  created  by 
§  7  of  the  Act  of  July  14th,  1862, 
(12  U.  S,  Stat,  at  Large,  668,)  and 
again  created  by  §  13  of  the  Act  of 
July  4tb,  1864,  (13 /d,  889,)  is  not 
specified  as  an  offence  in  §  8  of  the 
Act  of  July  8th,  1870,  (16  K,  195.) 
but  is  made  an  offence  again  by  §  31 
of  the  Act  of  March  3d.  1873,  (17  Id., 
nl6.)  The  Act  of  1862  regulated  the 
fees  of  pension  agents,  and  punished 
the  takiue  of  greater  fees,  besides 
creating  the  above  offence.  The  act 
of  1870  covered  like  ground,  other 
than  creating  the  above  offence.  It 
enacted  a  new  tariff  of  fees,  prescribed 
A  different  punishment  from  that  be- 

.  fore  existing  for  the  offences  it  re- 
tained, and  omitted  one  class  of  cases 
which  previously  were  offences:  Held, 
that  this  operated  to  repeal  those 
parts  of  the  Act  of  1864  which  were 
not  found  in  the  Act  of  1870,  so  that 
no  conviction  could  be  had  on  an 
allegation  of  the  commission  of  the 
above  offence  in  September,  1872. 
Uhtted  Slates  v.  BenneU,  345 

2.  This  view  is  strengthened  by  the 
fact,  that  payments  of  pensions  to 
agents  and  attorneys  having  been  al- 
lowed by  the  Acts  of  1862  and  1864, 
it  was  enacted,  by  the  Act  of  1 870, 
that  a  pension  should  be  paid  only  to 


the  claimant,  and  should  not  be  paid 
to  an  agent  or  attorney,  and  that,  by 
the  Act  of  1873,  which  created  again 
the  above  offenbe,  the  payment  of 
pensions  to  agents  and  attorneys  was 
again  authorized.  id. 

3.  The  4th  section  of  the  Act  of  Feb- 
ruary  25th,  1871,  (16  U.  8.  Stat,  at 
Large,  432.)  providing  that  the  re- 
peal of  a  statute  shall  not  extinguish 
any  liability  incurred  under  It,  un- 
less the  repealing  Act  shall  expressly 
so  provide,  contemplates  an  offence 
committed  while  a  statute  forbidding 
it  is  in  force,  and  does  not  meet  the 
case  of  an  act  not  forbidden  by  stat- 
ute at  the  time  of  its  commission,  id. 

4.  Where  the  money  was  received  and 
withheld  in  September,  1872,  and 
continued  to  be  withheld  until  after 
the  passage  of  the  Act  of  March  8d, 
1873:  hSd,  that,  on  an  indictment 
under  that  Act,  alleging  the  with- 
holding to  have  occurred  on  the  31st 
of  March,  1873,  no  conviction  could 
be  had.  id. 

5.  In*an  indictment  founded  on  8  3397 
of  the  Revised  Statutes,  whicn  cre- 
ates offences  in  respect  to  cigars,  it  is 
not  necessary  to  aver,  in  the  indict- 
ment, an  intent  to  defraud  the  United 
States.     United  States  Y,  Jaeoby,  491 

6.  Although  g  3897  designates  as  fel- 
onies some  of  the  offences  specified 
in  it,  and  omits  to  designate  others 
as  felonies,  offences  or  each  class, 
which  arise  out  of  one  and  the  same 
transaction,  may,  under  ^  1024  of 
the  Revised  Statutes,  be  charged  in 
one  indictment,  in  different  counts. 

id. 

7.  The  offence  created  by  §  3397,  of 
afiixing  to  a  box  containing  cigars  a 
stamp  m  the  similitude  or  likeness  of 
a  customs  stamp  required  to  be  used 
by  the  laws  of  the  United  States,  may 
be  committed  by  afiSxing  to  a  box 
containing  domestic  cigars,  not  im- 
ported, and  subject  only  to  an  inter- 
nal revenue  tax,  and  on  which  such 
tax  has  been  duly  paid,  a  stamp  m 
the  similitude  or  likeness  of  a  cua- 
toras  stamp  required  to  be  used,  by 
g  2804  of  the  Revised  Statutes,  on  a 
box  of  imported  cigars.  id. 
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8.  In  an  indictment  for  utterin^jf  a  oonn- 
terfeit  bill,  if  tb'e  bill  is  incorrectly 
deecribed  in  respect  to.  i(8  bill  onm- 
ber»  the  yariance  is  fatal.  United 
atatm  T.  J/oiOM,  497 

9.  Where  sach  an  indictment  pnrporta 
to  set  fortb  an  exact  copy  of  the  bill, 
the  description  aet'forth,  thonf^h  need- 
lessly particnlar,mu8t  conform  to  the 
instrument  given  in  eyidence.  But, 
a  mere  literal  Yariance  will  not  be 
fatal.  A  yariance  is  literal,  when  it 
does  not  make  a  word  different  in 
sense  and  grammar,  bat  leayes  the 
sonnd  and  sense,  in  substance,  the 
same.  id, 

10.  An  indictment  for  uttering  a  coun- 
terfeit United  States  note,  gaye  in- 
correctly the  abbreyiations  of  certain 
Latin  words  which  formed  an  inscrip- 
tion npon  the  seal  of  the  Treasury  of 
the  United  States,  as  stamped  on  all 
genuine  United  States  notes.  The 
indictment  contained  letters  upon 
what  was  intended  to  be  a  copy  of 
such  seal,  but  those  letters  did  not 
form  the  abbreyiations  found  in  the 
note  offered  in  eyidence,  nor  did  they 

'  form  any  word,  Latin  or  English: 
Held,  that,  as  the  inscription  on  the 
the  seal  on  the  note  contained  no 
complete  word,  and  as  the  letters  set 
forth  in  the  indictment,  as  the  descrip- 
tion, did  not  form  any  word,  either 
Latiii  or  English,  it  was  impossible 
to  say  that  any  word  had  been  omit- 
ted or  incorrectly  given,  and  the  ya- 
riation  was  one  in  respect  of  letters, 
and  was  not  fatal.  id. 


11.  The.  indictment  omitted  the  word 
"to"  from  the  phrase  *'pay  to  the 
bearer  :**  Held,  that  the  yariance  was 
not  material.  id. 


12.  The  indictment  Inserted  the  word 
"on"  before  the  word  "duties,"  in 
the  phrase  "all  other  dues  to  the 
United  States,  except  duties : "  Held, 
that  the  yariance  was  unimportant. 

id. 

IS.  The  indictment  used  the  words 
"counterfeited  bill"  while  the  note 
read  "counterfeit  bill:''  Held,  that 
this  was  merely  a  literal  yariance.  id. 

See  Eyidexce,  4  to  8. 
Recognizance. 


CUSTOMS   LAWS. 

SeeDvnw^ 

EviDBiroK,  9  to  11. 


D 

DAMAGES. 

See  AninEALTT,  2. 
Patent,  80  to  82. 

DEBTOE  AND  CEEDITOK. 
See  Feaudulent  Settlsmekt. 

DUTIES. 

1.  On  the  Ist  of  December,  1866,  a 
warehouse  bond  was  g^yen  to  th& 
UnitcA  States,  for  the  payment  of  the 
duties  then  existing,  or  to  be  there- 
after enacted,  on  certain  brandy. 
The  condition  of  the  bond  was,  that 
the  obligors  should,  after  the  ex* 
piration  of  one  year,  and  before  the 
expiration  pf  three  years,  from  the 
date  of  the  bond,  withdraw  the 
brandy  and  pay  to  the  'collector  the 
amount  of  the  penalty  of  the- bond, 
or  the  true  amount,  when  ascertained, 
of  duties  imposed  by  law  on  the 
brandy,  and  an  additional  sum  equal 
to  ten  per  eentwn  of  the  said  duties. 
From  a  date  prior  to  December  1st, 
1869,  undl  January  Ist,  187^,  the 
duty  on  brandy  was  $8  per  proof 
gallon.  By  the  21st  section  of  the 
Act  of  July  14th,  1870,  (16  U.  S. 
Slat  at  Large,  262,  268,)  which  went 
into  effect  January  1st,  1871,  the 
duty  was  reduced  to  $2  per  proof 
gallon.  The  26th  section  of  the  same 
Act  proyided,  that  all  imported 
goods  which  might  be  in  bonded 
warehouses  on  January  1st,  1871, 
should  be  subject  to  no  other  duty, 
upon  the  entry  thereof  for  consump- 
tion, than  if  tne  same  were  imported 
after  ihat  day.  After  January  1st, 
1871,  the  brandy  was  sold  at'auction 
by  the  United  States  for  non-pay- 
ment of  duties,  and  a  suit  was 
brought  on  the  bond  to  recoyer  the 
amount  of  duties  due  beyond  the  pro- 
ceeds of  the  sale:  Held,  that  the 
proper  rate  of  duty  on  tiie  brandy 
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was  the  rate  imposed  by  law  at  the 
expiration  of  three  years  from  the 
date  of  the  bond,  namely,  on  the  1st 
of  December,   1869,  which  was  $8 

Ser  proof  gallon,  and  an  additional 
nty  equal  to  ten  per  centum  thereof. 
United  States  y.  Duvivier,  449 

2.  Whether  the  26th  section  of  the  Act 
of  July  14th,  1870,  applied  to  goods 
which  are,  by  statute,  regarded  as 
abandoned  to  the  Government,  for 
having  remained  in  warehouse  three 
years  without  the  payment  of  the 
duties  and  charges  thereon,  guere,  id. 

See  EouiTT,  1  to  10. 
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EQUITY. 

1.  The  plaintiffs  in  this  bill  had  claims 
to  be  repaid  the  excess  of  duties,  paid 
by  them  under  protest,  to  the  defend- 
ant, while  collector  of  the  port  of 
New.  York,  upon  imported  goods. 
The  statute  of  limitations  was  about 
to  take  effect,  and  the  plaintifis  con- 
templated bringing  suit.  An  officer 
in  ttie  custom  house  at  New  York 
stated  to  the  attorney  for  the  plaint- 
iffs, that,  according  to  the  practice, 
the  presentation  of  tbeir  claims  to  a 
designated  officer  at  the  custom 
house  prevented  the  running  of  the 
statute  of  limitations,  and  that,  if 
they  should  be  so  presented,  and 
'suits  should  thereafter  be  brought, 
the  statute  could  not  be,  and  would 
not  be,  interposed  as  a  defence.  The 
defendant,  who,  at  the  time,  had  gone 
out  of  office,  disclaimed  any  cont£ol 
in  the  matter,  but  dcclnred  his  con- 
fidence in  the  experience  and  knowl- 
edge of  such  officer,  and  expressed  to 
the  attorney  his  concu^^rence  in  such 
statement  and  opinion.  The  plaintiffiB 
presented  their  claims,  •and  refrained 
from  bringing  suits  until  after  the 
statute  hi^  run  against  all  of  tlie 
claims,  relying  upon  the  recognition 
by  the  Government  of  claims  of  the 
like  nature,  and  upon  :97hat  was  so 
said  by  such  officer  and  by  the  de- 
fendant. The  plaintiffiB  afterwards 
brought  suits  at  law  against  the  de- 
fendant, to  recover  such   excess  of 


duties,  and  the  defendant  pleaded 
such  statute.  More  than  seven  years 
after  the  pleas  were  interposed,  the 
plaintiflb  filed  this  bill  in  equity, 
praying  for  an  injunction  to  restram 
the  defendant  from  insisting  upon  the 
statute  as  a  defence.  The  defendant 
demurred  to  the  bill,  for  want  of 
equity:  Held,  that  the  bill  must  be 
dismissed.    Andrae  y.  Bec{field,    407 

2.  The  power  of  a  Court  of  Equity  can- 
not he  inyoked  to  enjoin  a  defendant 
from  setting  up  the  statute  of  limita- 
tions, on  the  ground  that  the  cause  of 
action  sued  on  was  originally  g^d 
and  valid.  id. 

8.  The  lapse  of  time  before  the  bill 
was  filed,  after  the  pleas  were- 
interposed,  commented  '  on,  as  a 
ground  for  withholding  relief,  even 
if  the  plaintiffB  might  otherwise  be 
entitled  to  it.  id 

4.  Regarding  th^  actions  at  law  as  suits 
against  the  Government,  it  cannot 
be  prejudiced  by  any  opinion  or 
promise  made  or  expressed  by  the 
defendant,  especially  when,  at  the 
time  he  said  what  he  said,  he  was. 
no  longer  in  office.  '  id. 


6.  Regarding  such  actions  as  suita 
against  the  defendant,  he  cannot  be 
prejudiced  by  anything  said  or  done 
by  the  Government  or  its  officials, 
without  his  concurrence,  especially 
after  he  ceased  to  be  collector.       id. 


6.  Such  actions  are  properly  to  be  re- 
garded as  suits  against  the  defend- 
ant, in  fact  as  well  as  in  form.        id. 

7.  Such  conclusion  is  not  affected  by 
the  fact  that,  as  a  condition  of  ob- 
taining an  injunction  herein,  pendente 
lite,  the  plaintiffs  stipulated  that^  in 
any  event,  certificates  of  probable 
cause  should  be  granted  in  such  ac- 
tions, to  the  end  that  no  execution 
should  issue  against  the  property  of 
the  defendant.  id., 

8.  The  officer  In  the  custom  house  had 
no  authority  to  bind  the  Government 
by  an  agreement  not  to  plead  the 
statute  of  limitations;  and,  on  what 
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is  set  forth  in  the  bill,  he  did  not 
profeas  to  make  any  such  agreement. 

id,, 

"9.  The  defendant  made  no  such  a^ee- 
meot.but  onlv  expressed  an  opinion ; 
and,  if  what  he  said  could  be  viewed 
as  an  agreement,  it  was  without  mat^ 

uality  and  without  consideration,    id.  \ 

.  I 

I 

10.  The  facts  stated  create  no  estoppel 
as  against  the  Government,  or  as 
against  the  defendant.  id. 

11.  Decisions  of  the  Court  granting  ox 
refusing  a  preliminary  injunction  are 
not  conclusiye,  either  upon  the  Court 
or  the  parties,  in  a  subsequent  dis- 
podition  of  the  cause  by  a  decree,  id. 

5ce.BANKBUPTCT,  20,  21. 

Costs,  8. 

Fract>ulent  Settlement. 

Jurisdiction. 

Mabteu. 

Party. 

Patknt,  10  to  13,- 80  to  82. 

Pleading. 

Practice,  1 . 


ESTOPPEL. 

See  Egmry,  1  to  10. 

Statute  of  Limitation. 


EVIDENCE. 

3.  In  1846,  O.  P.,  of  Steuben  county, 
New  York,  put  money  into  the  hands 
of  bis  SOD,  O.  P.,  of  Dodge  county, 
Wisconsin,  to  locate  for  him  a  tract 
of  Government  land.  The  son  ap- 
plied the  money  to  the  purpose,  and 
a  patent  for  the  land  was  issued  in 
1848  to  "O.  P.,  of  Dodge  county, 
"Wisconsin,"  and  delivered  to  him. 
He  entered  into  possession  of  the 
land,  and,  in  1853,  executed  a  mort- 
gage on  it.  In  1866,  O.  P.,  the  father, 
fare  a  warranty  deed  of  the  land  to 
►.,.  who,  by  direction  of  the  father, 
paid  the  purchase  money  to  the  son. 
The  son  gave  possession  of  the  land 
to  B.  Afterwards,  a  foreclosure  suit 
was  brought  on  the  mortgage,  to 
which  suit  B.  was  made  a  party.  He 
defended  it  on  the  ground  that  the 
father,  and  not  the  son,  owned  the 


land  when  the  mortgage  was  given, 
but  was  defeased  in  the  suit  and 
evicted.  lie  then  brought  this  suit 
against  the  father,  to*  recover  for  a 
breach  of  the  covenant  of  warranty; 
ffeld,  that  parol  evidence  was  inad- 
missible to  show  that  the  father  was 
intended  as  the  patentee  in  the  patent, 
and  not  the  son,  for  the  reason  that 
there  was  no  ambiguity  in  the  patent, 
in  the  description  of  the  person  named 
in  it  as  the  patentee.  Babcock  v. 
Pettihone,  854 

2.  The  patent,  having  been  deliyered 
to  the  son,  who  was  the  grantee 
named  in  it,  was  valid,  until  vacated 
for  mistake. '  id, 

3.  On  the  facts,  the  father,  as  against  a 
6ona^tf  holder  of  the  mortgage,  was 
guilty  of  laches,  in  taking  no  steps  to 
have  the  mistake  corrected.  id, 

4.  On  the  trial  of  an  indictment  for  de- 
positing scurrilous  postal  cards  in  the 
mail,  the  cards  put  in  evidence  dis- 
played characteristic  instances  of  mis- 
spelling, and  it  was  held  to  bo  com- 
petent to  prove  other  writings  of  the 
defendant's  containing  identical  errors 
in  spelling,  for  the  purpose  of  con- 
necting the  defendant  with  the  cards 
which  formed  the  subject  of  the 
charge.  United  Statee  v.  Chamber- 
lain, 390 

5.  It  was,  also,  held  to  be  incompetent 
to  test  the  knowledge  of  an  expert  in 
handwriting,  by  placing  before  him 
irrelevant  papers,  for  the  mere  pur- 
pose of  contradicting  his  testimony 
as  to  the  handwriting  thereof.        t^. 

6.  «It  was,  also,  held  to  be  competent  for 
the  fury  to  compare  the  handwriting 
of  documents  properly  in  evidence, 
and  proved  to  nave  been  written  by 
the  defendant,  with  the  handwriting 
of  the  cards  in  dispute,  for  the  pur- 
pose of  ascertaining  the  origin  of  the 
cards.  id. 

7.  It  was,  also,  held,  that,  standard 
specimens  of  the  defendant's  hand- 
writing being  in  evidence,  an  expert 
might  point  out  to  the  jury  features 
in  the  writing  of  such  specimens, 
identical  with  those  displayed  by  the 
cards  in  question.  id. 
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8.  On  the  trial  of  an  indictment  for 
smuggllD^,  an  officer  of  the  Cnstoms, 
haying  given  evidence  for  the  de- 
fendant, the  Conrt  refused  to  allow 
the  counsel  for  the  United  States  to 
interrogate  him  as  to  violations  of  the 
revenue  laws  committed  by  him,. but 
in  no  way  connected  with  the  charge 
under  consideration,  for  the  purpose 
of  discrediting  him  as  a  witness. 
Ufiited  States  v.  Barris,  434 

9.  The .  United  8tates  sued  H.  and 
others,  composing  a  copartnership 
firm,  intheDistii^  Court,  to  recover 
the  value  of  certain  imported  mer- 
chandise, as  forfeited  for  a  violation 
of  the  customs  revenue  laws.  Prior 
to  the  commencement  of  the  suit,  the 
books  and  papers  of  the  firm  were 
seized,  on  a  warrant  issued  under  g  2 
of  the  Act  of  March  2d,  1867,  (14  D". 
&  Stat,  at  Large,  647.)  At  the  trial, 
the  books  and  papers  so  seized  were 
offered  in  evidence  on  the  part  of 
the  United  States,  and  were  excluded 
by  the  Court,  on  the  ground  that  ^  860 
of  the  Revised  Statutes  provided, 
that  "  no  discoverv  or  evidence  ob- 
tained by  means  of  any  judicial  pro- 
ceeding, firom  any  party -or  witness, 
•  •  •  shall  be  given  in  evidence, 
or  in  any  manner  used,  against  such 
party  or  witness,  or  his  property  or 
estate,  in  any  Court  of  the  United 
States,    *    •    *     for  the   enforce- 

•  ment  of  any  penalty  or  forfeiture  by 
reason  of  any  act  or  omission  of  such 
party  or  witness :  **  Ueld,  that  the 
books  and  papers  were  improperly 
excluded.     United  Statet  v.  Hughes, 

653 

« 

10.  The  evidence  contained  in  the 
books  and  papers  was  not  obtained 
from  the  party,  within  the  meaning 
of  the  statute.  tJ. 

1 1.  The  discovery  or  evidence  contem- 
plated is  of  a  personal  nature,  to 
which  the  party  can  make  oath,  and 
not  such  .as  is  derived  from  an  ex- 
amination of  his  books  and  papers. 

id. 


SeeBAVKRxmcY,  1. 
Patsnt,  43. 


EXTRADITION. 

1.  In  cases  where  a  treaty  of  extradi- 
tion with  a  foreign  country  for  the 
surrender  of  fugitives  from  justice 
does  not  require  the  issuing  of  an 
Executive  mandate,  as  a  prerequisite 
to  the  entertaining  of  proceedings, 
and  the  issuing  of  a  warrant  of  arrest, 
by  a  magistrate,  such  a  prerequisite 
is  not  necessary.    In  re  Thamaa,  370 

2.  The  convention  for  extradition  be- 
tween the  United  States  and  Bavaria, 
of  September  12th,  1858,  (10  V.  S. 
Stat,  at  Large,  1022,)  was  not  abro- 
gated bv  the  operation  of  the  Consti- 
tution o\  the  German  Empire,  adopted 
in  1871,  as  affecting  the  further  in- 
dependent existence  of  Bavaria,     id. 

8.  The  sufficiency  of  the  complaint  be- 
fore the  Commissioner,  upheld.      id. 

4.  It  is  not  a  necessary  preliminary  to 
an  investigation  here,  under  an  ex- 
tradition treaty,  that  a  warrant  of 
arrest  should  have  been  issued,  or 
proceedings  had,  against  the  accused, 
m  the  foreign  jurisdiction.  id. 

6.  Under  the  Convention  for  the  extra- 
dition of  fugitives  from  justice,  be- 
tween the  United  States  and  Italy, 
concluded  March  23d,  1868,  {\hU.S, 
StaL  at  Large,  629,)  a  person  may  be 
surrendered  for  the  crime  of  murder 
committed  in  Italy  before  the  making 
of  the  Convention.    In  re  Oiaoomo, 

391 

6.  The  various  extradition  treaties  be- 
tween the  United  States  and  foreign 
countries  examined,  with  a  view  of 

•showing  that  some,  on  their  face,  ex- 
clude Burfender  for  prior  crimes, 
while  others  do  not,  and  that  prior 
crimes  are  included,  where  the  lan- 
guage is  capable  of  a  construction 
Including  them,  unless  they  are  ex- 
pressly excluded.  id. 

7.  A  person  who  has  committed  a  crime 
abroad,  and  come  to  tlie  United 
States  before  the  making  of  an  ex- 
tradition treaty  covering  a  surrender 
for  such  crime,  has  not  thereby  ac- 
quired a  right  of  asylum  of  which  he 
cannot  be  deprived.  id. 


588 


INDEX*. 


8.  The  restrictions  inw^rtide  4  and  Ar- 
ticle 5  of  the  amendments  to  the 
CoDStitation  of  the  United  States, 
hare  no  relation  to  the  subject  of  ex- 
tradition, as  regelated  by  the  Ck)n- 
f  ention  with  Italy  and  by*statiite.  id, 

9.  Such  Convention,  constrned  as  coy- 
ering  the  case  of  a  crime  committed 
before  the  treaty  was  made,  is  not 
open  to  the  objection  that  it  is  a  bill 
of  attainder,  or  an  ez  pott  facto  law, 
within  the  meaning  of  Article  1,  sec- 
tion 9,  of  the  Constitntion  of  the 
United  States  idL 

10.  The  provisions  of  the  Revised  Stat- 
utes of  the  United  States,  in  regard 
to  the  issuing  of  writs  of  habeas  cor- 
pu»  and  cert&rari  by  the  Courts  and 
indues  of  the  United  States,  exam- 
ined.    In  re  Stupp,  501 


11.  Where  a  person  is  held  in  custody 
under  a  oommttment  by  a  Commis- 
sioner, for  a  surrender  under  a  treaty 
of  extradition,  both  writs  may  prop- 
erly be  issued.  id. 

12.  On  the  returns  to  such  writs,  in 
such  a  case,  it  is  not  the  duty  of  the 
Court,  nor  has  it  the  power,  to  revise 
the  decision  of  the  Commiflsioner  on 
the  question  of  fact  as  to  the  crimin- 
ality of  the  accused.  id 

13.  After  a  commitment  of  the  accused 
for  surrender,  and  e\en  after  his  dis- 
charge on  habeas  corpus  has  been  re- 
fused, the  President  may  lawfully  de- 
cline to  surrender  him,  either  on  the 
ground  that  the  case  is  not  within 
the  treaty,  or  that  the  evidence  is  not 
sufficient  to  eptablish  the  charge  of 
criminality  ;  but  the  statute  gives  no 
right  of  appeal  or  review  on  the 
merits,  to  be  exercised  by  any  Court 
or  judicial  officer.  id. 

14.  The  Court  issuing  the  writ  of  habeas 
corpus  must  inquire  and  adjudge 
whether  the  Commissioner  acquired 
jurisdiction  of  the  matter,  by  con- 
forming to  the  requirements*  of  the 
the  treaty  and  the  stittute ;  whether 
he  exceeded  his  jurisdiction;  and 
whether  he  had  any  legal  or  com- 
petent evidence  of  facts  -before  him. 


on  which  to  exercise  a  judgment  aa 
to  the'  criminality  of  the  aoenaed. 

^  id. 

m 

16.  But,  the  Court  is  not  to  inquire 
whether  the  legal  evidence  of  ncta 
before  the  Commissioner  was  suffi- 
cient or  insufficient  to  warrant  his 
conclusion;  nor,  if  there  was  legal 
and  competent  evidence  of  facts  be- 
fore the  Commissioner,  for  him  to 
consider  in  making  up  his  decision  aa 
to  the  criminalit?  of  the  accused,  is 
the  Court  to  hold  the  proceedings 
illegal,  and  to  discharge  tne  prisoner, 
because  some  other  evidence  was  m- 
trf)duced  which  was  not  legal  or  com> 
petent,  but  was  held  to  be  so  by  the 
Commissioner,  and  was  considered  by 
him  on  the  question  of  fact,  or  be- 
cause the  Court,  on  a  consideration 
of  all  the  evidence  which  the  Com- 
missioner considered,  would  have 
come  to  a  different  conclusion,,  or 
because  the  Court,  on  an  exclusion  of 
such  of  the  evidence  as  it  may  think 
was  not  legal  or  competent,  would 
come,  on  the  rest  of  the  evidence,  to 
a  different  conclusion  of  fact  from 
that  at  which  the  Commissioner  ar- 
rived, id. 

16.  The  provisions  of  the  2d  section  of 
the  Act  of  August  12th,  1848,  (9  IT, 
8.  Stat,  at  Large,  802,)  and  of  the 
Act  of  June  22d,  1860,  (12  K,  84,^ 
and  of  section  5271  of  the  Revis^ 
Statutes  of  the  United  States,  in  re- 
gard to  documentary  evidence  from 
abroad,  in  extradition  cases,  exam- 
amlned.  t^ 

17.  Section  5271  of  the  Revised  Stot^ 
utes  prescribes  further  requisites,  be- 
yond those  prescribed  by  the  2d  sec- 
tion of  the  Act  of  1848,  in  respect  to 
the  admissibility  in  evidence  of  copies 
of  the  depositions  on  which  an  orig- 
inal, warrant  of  arrest  Was  granted 
in  the  forei^  country,  and  super- 
sedes the  2d  section  of  the  Act^>f 
1848.  tU 

18.  But,  the  Act  of  1860  is  not  affected 
by  the.  Revised  Statutes,  and  is  still 
in  force,  and  applies  to  all  deposi- 
tions, documents  and  papers  mm 
abroad  offered  in  evidence  in  extra- 
dition cases,  except  the  deposlUona 
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on  whicli  an  original  warrant  of  ar- 
rest was  granted  in  the  foreign  coun- 
try, id, 

19.  Copies  of  certain  depositions  from 
abroad  in  this  case,  taken  subse- 
quently to  the  date  of  the  oriffinal 

.  warrant  of  arrest  issued  abroad,  neld 
.  admissible  under  the  Act  of  1860, 
and  as  constituting,  with  oral  evi- 
dence taken  before  the  Commissioner, 
leeal  testimony,  tendins:  to  prove  the 
criminality  of  the  accused,  and  ma- 
terials for  a  decision  of  the  Commis- 
sioner on  the  question  of  fact,  as  to 
•  the  criminality  of  the  accused.       id, 

20.  The  case  being  one  under  a  treaty 
with  Belgium,  in  respect  to  offences 
committed  in  Belgium,  the  certificate 
of  the  Minister  Resident  of  the  United 
States  to  Beleium.  purporting  to  be 
made  under  the  Act  of  1860,  which 
permits  such  officer  to  certify  that 
the  documents  from  abroad  are  prop- 
erly and  legally  authenticated,  so  as 
to  entitle  them  to  be  received  in  evi- 
dence of  the  criminality  of  the  ac- 
cused by  the  tribunals  of  the  foreign 
country  from  which  the  accused  es- 
caped, certified  that  they  were  legally 
and  properly  auttienticated,  so  as  to 
entitle  tbem  to  be  received  in  evi- 
nence  in  support  of  the  criminal 
charges  mentioned  therein,  and  for 
similar  purposes  mentioned  in  tlie  2d 
section  of  the  Act  of  1848,  and  omit- 
ted tb^  words  "  by  the  tribunals  of 
Belgium."  The  documents  were  from 
the  records  of  the  tribunals  of  Bel- 
gium, and  were  authenticated  by 
functionaries  of  Belgium :  Held,  that 
this  was  a  sufficient  compliance  wit  h 
the  statute.  id. 


FOEFEITURE. 


See  EviDBKOE,  9  to  11. 


FRAUD. 


See  FSAUDUUNT  SSTTLlMBhT. 


FRAUDULENT  SETTLEMENT. 

1.  Certain  property  settled  by  a  mem- 
ber of  a  copartnership  firm  on  his 
wife,  held  to  have  been  his  indiridual 
property,  and  not  the  property  of  the 
firm.     Sedgwick  v.  Place,  163 

2.  Such  settlement  held  to  have  been 
made  in  fraud  of  creditors,  and  lo  be 
void  as  against  the  assignee  in  bank- 
ruptcy of  the  settlor.  id, 

• 

3.  The  settlement  consisted  in  purchas- 
ing a  lease  of  land  in  the  city  of 
New  York,  and  erecting  a  house  on 
the  land,  as  a  family  residence,  and 
furnishing  the  house  with  household 
furniture,  the  expenditures  running 
tlirough  a  period  of  over  two 
years.  id. 

4.  The  pecuniary  condition  of  the  set- 
tlor, during  the  entire  period  of  time, 
examined,  and  the  acts  of  the  settlor 
treated  as  one  transaction.  id. 

5.  In  September,  1865,  P.,  who  was 
afterwards  adjudged  a  bankrupt,  pur- 
chased certain  leasehold  property  on 
the  Fifth  Avenue,  in  the  city  cf  New 
York,  on  account  of  which  he  paid 
the  sum  of  $4,600.  This  property 
he  caused  to  be  transferred  to  his 
wife  In  December,  1866,  as  a  vol- 
untary settlement.  He  expended  in 
the  improvement  of  this  property, 
and  for  the  furniture  of  the  nouse 
erected  thereon,  in  the  year  1865, 
the  sum  of  $11,774;  in  1866,  the 
sum  of  $49,852;  in  1867.  prior  to 
May  1st,  $20,920;  and  between  May 
1st  and  November  25th,  when  the 
copartnership  firm  of  which  Le  was 
a  member  failed,  $12,985.  During 
the  year  1865,  the  firm  lost  the  sum 
of  $175,000  in  gold.  During  the 
same  year  it  lost  all  its  investments 
in  another  firm,  and  $200,000  by  its 
endorsements  therefor.  It  was  losing 
money  rapidly  during  the  whole  of 
the  years  1866  and  1867,  until  it 
/ailed,  in  November,  1867:  Held, 

1.  That  whether  the  conveyance 
was  in  fraud  of  creditors  was  a  ques- 
tion of  fact,  to  be  decided  upon  aU 
the  evidence — whether,  in  ouyinff 
the  lot  on  the  Fifth  Avenue,  and 
making  the  payments  and  improve- 
ment's, the  banlmipt  had  good  reason 
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Jto  believe,  and  did  belieFO,  that  he 
could  present  such  property  to  bis 
wife,  as  a  gift,  and  be  able  to  pay  his 
debts  then  oontracted,  and  to  be  con> 
tracted  in  the  business  he  contem- 
plated pursuing,  or  whether  the 
transaction  was  an  anchor  to  wind- 
ward, for  the  benefit  of  himself  and 
family ; 

.  2.  That  each  payment  was  a  sep- 
arate transaction,  respectiDg  which 
the  same  inquiry  must  be  m^le ; 

3.  That  the  nature  of  the  business 
was  to  be  considered,  as  weil  as  the 
necessary  ezpeoses  of  the  style  and 
society  In  which  the  parties  lived ; 
and  that  a  family  provision  which 
wonld  leave  to  the  settlor  an  estate 
which  would  be  respectable  and  com- 
fortable in  the  country,  and  an  ample 
protection  against  contingeneies, 
might  be  entirely  insufficient  when 
subject  to  the  expenses  and  luxuries 
of  a  city  life.  id, 

6.  Under  the  circumstances  of  this  case, 
the  giffcs  to  the  wife  were  adjudged 
to  be  in  fraud  of  creditors  and  illegal 
and  void.  id. 

7.  A  mortgage  held  valid,  made  by  the 
wife  on  the  lease  and  joined  in  by 
the  husband,  after  the  lease  was  con- 
veyed to  her,  the  consideration  of 
the  mortgage  being  a  loan  of  money 
made  to  her  in  good  faith  by  the 
mortgagee,  who  had  no  knowledge 
of  the  weakness  of  her  title.  id, 

8.  Part  of  the  money  received  by  the 
wife  for  the  loan  on  the  mortgage 
was  paid  by  her  to  her  husband,  and, 
as  a  consideration,  he  conveyed  to 
her  certain  lots  of  land.  She  after- 
wards sold  those  lots.  It  was  held 
that  she  must  account  to  the  assignee 
in  bankruptcy  for  what  she  received 
on  the  sale  of  the  lots.  id. 

9.  A  mortgage  held  void,  made  by  the 
wife  on  the  lease,  to  creditors  of  the 
husband's  firm,  after  it  had  failed,  as 
security  for  an  existing  debt,  they 
having  knowledge  of  all  the  facts 
which    made    the    wife's    title    in- 

.  valid.  id. 

10.  A  settlement  made  by  S.,  another 
member  -of  the  same  firm,  on  his  wife, 
at  about  the  same  time,  of  a  house 


and  lot,  occupied  by  him  as  a  family 
residence,  and  the  furniture  in  the 
house,  and  Government  bonds,  held 
to  have  been  made  in  fraud  of  cred- 
itors, and  to  be  void  as  against  the 
assignee  in  bankruptcy  of  the  set- 
tlor. idL 

11.  The  pecuniary  conditton  of  the 
settlor  at  the  time  of  making  the 
settlement,  and  afterwards,  exam- 
ined, id. 

12.  The  wife  was  quite  ill  when  the 
settlement  was  made,  and  she  im- 
mediately made  her  will,  giving  the 
benefit  of  the  whole  property  to  the 
husband  during  his  life,  and,  after 
his  death,  to  his  children,  who  were 
not  hers,  and  she  died  six  months 
after,  the  settlement  was  made,  and 
seventeen  months  before  the  firm 
failed.  The  bonds  were  never  de- 
livered to  the  wife,  but  continued 
in  the  possession  of  the  firm,  and  were 
used  by  it,  and  were  first  delivered 
by  it  to  h%r  executor  after  the  firm 
failed.  id. 

15.  The  bonds  having  .been  sold,  the 
executor  was  held  liable  only  for 
their  value  when  sold,  and  not  for 
the  highest  market  price  they  had 
reached.  id. 

14.  A  voluntary  conveyance  of  real 
estate  by  the  owner  to  his  .wife,  by 
means  of  a  deed  from  him  to  a  third 
person,  and  of  a  deed  from  the  latter 
to  the  wife,  held  void,  as  having  been 
made  in  fraud  of  the  creditors  of  the 
husband.     Betcker  v.  Clarke         2(^6 

16.  The  circumstance,  that  the  deeds 
were  not  recorded  until  more  than 
18  months  after  they  were  made,  and 
were  then  recorded  the  day  before 
the  failure  in  business  of  the  firm  of 
which  the  husband  was  a  member, 

'  having  been  for  some  time  previously 
in  his  possession,  commented  on,  as  a 
badge  of  fraud.  *  id. 

16.  It  is*  not  necessary  that  the  wife 
should  have  known  of  the  fraudulent 
intent  of  the  husband,  to  make  void 
a  voluntary  conveyance  to  her,  fraud- 
ulent on  the  part  of  the  husband,  as 
to  creditors.  id. 
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17.  The  husband  shown  to  have  con- 
yeyed,  by  voluntary  conyeyances,  to 
hia  children,  for  their  benefit,  and  to 
his  agent,  for  the  grantor's  benefit, 
during  a  period  commencing  soon 
after  the  deed  to  the  wife  was  made, 
and  ending  immediately  before  the 
failure  of  the  firm,  real  estate  worth 
$60,000,  as  part  of  a  scheme  to  set 
apart  property  for  himself  and  his 
family,  in  fraud  of  his  creditors,    id, 

18.  The  real  estate  conveyed  to  the 
wife  was  of  the' value,  at  the  time,  of 
$182,000,  and  the  husband  retained 
in  his  hands,  (excluding  the  $60,000 
of  real  estate  convey^  to  his  chil- 
dren and  his  agent,)  property  of  the 
net  value  of  only  $26,000.  He  was 
engaged  in  a  business  which  he 
knew  to  be  in  an  embarrassed  con- 
dition, when  the  deed  to  the  wife 
was  made,  he  lived  in  the  city  of 
New  York,  he  was  not  in  harmony 
with  his  partner,  and  the  real  estate 
conveyed  to  his  wife  was  his  most 
valuable  property,  and  was  all  he 
bad  that  was  immediately  available 
and  unencumbered.  id. 


H 


HABEAS  CORPUS. 

See  EzTBADiTioN,  10  to  20. 

HUSBAND  AND  WIFE. 
See  Fbaudulent  Settlement. 

I 

INDICTMENT. 
S  e  Criminal  Law. 

INJUNCTION. 

] .  An  injunction  will  not  be  granted, 
or  a  receiver  appointed,  where  it  is 
not  apparent  that  the  ultimate  deter- 
mination of  the  suit  in  favor  of  the 


plaintiff    is    reasonably     probable. 
Wilkiruon  v.  Dobbie,  29a 

See  Egmrr. 

Patent,  8  to  14. 
Pleading. 


INSURANCE  (FIRE.) 

1.  A  policy  of  insurance,  on  goods  in  a 
store,  against  loss  by  fire,  contained 
this  proviso,  in  its  body :  "  Provided, 
always,  and  it  is  hereby  declared, 
that  the  company  shall  not  be  liable 
to*  make  good  any  loss  or  damage  by 
fire,  which  may  happen  or  take  place 
by  means  of  any  invasion,  insurrec- 
tion, riot  or  civil  commotion,  or  of 
any  military  or  usurped  power,  or 
any  loss  by  theft  at  or  after  a  fire." 
The  city,  in  which  the  store  was,  wa» 
occupied  by  the  United  States  army, 
and  its  City  Hall  contained  military 
stores  for  the  use  of  such  army. 
The  military  forces  of  rebels  against 
the  United  States  Government  at- 
tacked the  city  and  the  United 
States  forces.  The  commander  of  the 
latter,  in  order  to  prevent  such  mili- 
tary stores  from  falling  into  the  pos- 
session of  the  rebels,  who  were  gain- 
ing successes  in  the  attack,  and  ulti- 
mately occupied  the  city,  ordered 
the  destruction  of  such  stores.  This 
was  done  by  settins^  fire  to  the  City 
Hall,  and  consuming  it  and  its  con- 
tents. The  fire  spread  through  three 
adjacent  buildings  to  the  store  con- 
taining the  insured  goods,  and  they 
were  consumed.  After  this,  the 
rebels  occupied  the  city :  Held,  that 
the  proviso  did  not  exempt  the  in- 
surer from  liability  for  Uie  loss. 
£oOH  V.  ^tna  Ira,  Co.,  24 


Th»  loss  did  not  happen  by  means 
of  the  unlawful  and  rebellious  attack 
on  the  city,  within  the  meaning  of 
the  proviso.  id. 

Between  the  attack  and  the  fire  a 
new  power  intervened,  as  a  sufficient 
cause  of  the  fire,  rendering  the  at- 
tack, as  a  cau.se  of  the  fire,  too  re- 
mote, id, 

'Whether  even  the  setting  fire  to  the 
City  Hall  was  not  a  cause  too  remote 
to  be   the  means  by  which  the  loss 
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happened,  within  the  meaning  of  the 
proviso,  quere,  id. 

5.  The  words  "  military  power,"  in  the 
proviso,  have  no  reference  to  the 
lawfnl  acts  of  the  military  forces  of 
the  United  States,  and  the  proviso 
does  not  exempt  the  bsurer  from  li- 
ability for  loss  caused  by  the  acts  of 
such  military  forces.  id, 

6.  Words  of  exception  in  the  proviso 
should  be  taken  most  strongly  against 
the  insurer.  id. 


INTEREST. 

1.  The  District  Court  awarded  to  a  li- 
bellant  a  sum  of  money,  as  salvage. 
Both  parties  appealed  to  this  Court, 
which  awarded  to  the  libellant  the 
same  sum:  Held,  that  the  libellant 
was  not  entitled  to  interest  on  such 
sum,  from  the  date  of  the  decree  of 
the  District  Court.  Th»  Iid>eeea 
Clyde,  408 

2.  Where  a  national  bank  is  declared 
in  default  by  the  Comptroller  of  the 
currency,  and  a  receiver  of  it  is  ap- 
pointed by  him,  under  the  60th  sec- 
tion of  the  Act  of  June  8d,  1864,  (IS 
U,  8  Stat,  at  Large,  115,)  and  a  suffi- 
cient fund  is  realized  from  its  assets 
to  pay  all  claims  against  it  and  leave 
a  surplus,  the  Comptroller  ought  to 
allow  interest  on  the  claims,  during 
the  period  of  administration,  before 
appropriating  the  surplus  to  the  stock- 
holders of  the  bank.  Chemical  Na- 
tional Bank  v.  Bailey,  480 

3.  An  action  of  assumpsit,  by  the  holder 
of  a  claim  against  the  bank,  to  re- 
cover such  intirest,  will  not  lie 
against  the  receiver  of  the  bank,  or 
against  the  Comptroller  of  the  cur- 
rency, but  will  lie  against  the  bank. 

id, 

4.  In  such  an  action,  interest  is  recover- 
able upon  all  demands  originating  in 
contracts  conditioned  for  the  pay- 
ment of  interest,  and  on  all  demands 
fur  money  due  and  unpaid,  by  way 
of  damages  for  the  non-payment, 
after  such  demands  became  due.    id. 


Interest  is  recorerable  on  a  balance 
due  a  depositor  in  such  bank,  al- 
though he  has  made  no  formal  de- 
mand of  payment.  id. 


INTERNAL  REV1ENUE. 

I.  Whether  the  mere  bnsinees  of  buy- 
ing, carrying  and  selling  stocks  for 
others,  on  the  deposit  of  money  or 
property  as  a  "mai^in"  for  their 
security,  would  come  within  the  def- 
inition in  the  79th  section  of  the  Act 
of  June  80th,  1864,  (13  O.  8.  8lat,  at 
Large,  261,)  as  originally  enacted, 
and  as  amended  by  the  9th  section 
of  the  Act  of  July  ISth,  1866,  (14 
Id,,  II  fi,)  describing  "  bankers,"  jmoy. 
Clark  Y,  BaHey,  156 

2.  Section  110  of  the  said  Act  of  June 
80th,  1864,  (IS  /d.  277,)  as  amended 
by  the  9th  section  of  the  said  Act  of 
July  ISth,  1866,  (14  /d,  136,)  declar- 
ing that  there  shall  be  levied,  col- 
lected and  paid  "  a  tax  of  one  twenty- 
fourth  of  one  per  centum,  each  monto, 
*  *  *  upon  the  capital  of  any 
bank,  association,  company  or  corpo- 
ration, and  on  the  capital  employed 
by  any  person  in  tne  business  of 
banking,  oeyond  the  avernge  amount 
inyested  in  United  States  bonds," 
does  not  authorize  or  justify  the  levy 
or  collection  of  a  tax  of  one  twenty- 
fourth  of  onep^  centum  upon  money 
borrowed,  in  the  ordinary  course  of 
business,  by  a  copartnership  firm  en- 
gaged in  the  business  of  banking,  id. 

8.  A  tax  of  one  twenty-fourth  of  one 
per  centum  each  month,  upon  the 
average  amount  of  the  deposits  of 
money  subject  to  payment  by  check 
or  drafts  is  levia\>ie  and  collectable, 
under  sud  seclj^on  110,  eyen  though 
interest  at  an  agreed  rate  is  allowed 
and  paid  on  such  deposits.  id 

4.  But,  securities  or  money  left  as  a 
pledge,  for  indemnity,  to  save  the 
■  pledgee  from  loss  on  purchasing  or 
selling  stocks  for  his  customer,  are 
not  "deposits  of  money  subject  to 
payment  by  check  or  draft."  id. 
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1.  CHtizens  of  Gonneoticat,  as  stock- 
holders in  a  YermoDt  railroad  cor- 
poratioii,broagbt  this  suit  to  restrain 
the  execution  of  a  lease  of  the  rail- 
road of  the  corporation  to  aoot^er 
Vermont  railroad  corporation,  alleg- 
ing that  the  execution  of  snch  lease 
was  contrary  to  the  expressed  will  of 
a  majority  of  the  stockholders,  and 
in  disregard  of  the  rights  and  inter- 
ests of  all  who  were  stockholders, 
and  a  frand  upon  snch  rights;  that 
the  persons  threatening  to  make  such 
lease  were  a  former  iMsrd  of  direct- 
ors, holding  over  after  their  term  of 
office  had  expired,  and  beinr  in  the 
actual  possession  of  the  sea^  books, 
papers,  and  money  of  the  corpora- 
tion, and  in  the  apparent  control  and 
management  of  its  affairs,  but  who 
were,  in  fact,  largely  interested  in 
fluch  other  railroad  company,  and 
were  thereby  indnced  to  sacrince  the 
interests  of  the  plaintifEis'  corpora- 
tion, and  were,  to  that  end,  conspir- 
ing with  such  other  company,  in 
frand  of  the  stockholders  In  the  plaint- 
iffi^  corporation,  and  in  breach  of 
tmst;  that,  to  perpetuate  such  ap- 
parent control,  and  effect  the  fraud- 
ulent purpose  aforesaid,  such  former 
board  of  directors  reftued  to  call  a 
meeting  of  stockholders  for  the  an- 
nual election  of  directors,  thereby 
exposing  the  company  to  a  forfeiture 
of  its  charter;  that,  notwithstanding 
mich  refusal,  the  president  did  call  a 
meeting,  at  which  a  new  board  of  di- 
rectors was  chosen,  but  such  former 
directors  denied  the  yalidity  of  snch 
election,  retained  the  possession  and 
management  of  the  affiiirs  of  the  cor- 
poration, and  persisted  in  their  de- 
termination to  execute  such  lease ; 
that  the  plaintiflfs  had  called  upon 
such  new  board  of  directors,  and  re- 
quired them,  by  suit  or  otherwise,  to 
preyent  the  execution  of  such  lease, 
and  preyent.  the  transfer  or  wrong- 
ful disposition  of  the  property 
threatened  by  such  holding  oyer 
board,  and  to  themselves  obtain  pos- 
aesdon;  bat  that,  although  such  new 

TOL.  XII. — 88 


board  concurred  with  the  plaintiffs, 
and  admitted  that  such  lease  would 
be  a  yiolatlon  of  the  rights  of  the 
stockholders,  they  refused  to  take 
any  such  measures,  by  suit  or  other- 
wise, alleging  that  they  so  refused  in 
consideration  of  the  many  obstacles 
in  the  way  of  obtaining  such  relief 
in  the  State  Courts.  The  defendants 
were  the  said  former  board  of  direc- 
tors, (citizens  of  Vermont,  Massachu- 
setts, and  New  York,)  the  new  board 
of  directors,  .(citizens,  also,  of  Ver- 
mont, Massachusetts,  and  New  York,) 
and  the  corporation,  itself,  with  the 
other  corporations  embraced  in  the 
alleged  conspiracy.  The  bill  prayed 
for  an  injunction,  and  that  such  hold- 
ing over  directors  be  decreed  to  sur- 
render the  road  and  .property  to  the 
corporation,  qr  to  a  receiyer,  and 
giye  up  the  seal,  books,  papers,  and 
money  to  the  new  board,  or  to  a  re- 
ceiyer,  that  a  receiyer  be  appointed, 
and  for  such  other  and  further  relief 
as  to  equity  might  appertain.  To 
this  bill  one  of  the  defendants  pleaded 
to  the  jurisdiction  of  the  Court,  that 
certain  of  the  defendants  were  citi- 
zens of  Vermont,  and  that  their 
rifi^hts  and  interests  were  identical 
with  those  of  the  plaintiffis,  and  that 
they  were  made  aefendants  for  the 
purpose  of  giying  this  Court  a  color- 
able and  fiiilse  jurisdiction,  when,  in 
truth,  they  were  plaintiff-i,  aiding  In 
the  prosecution  of  the  suit.  Another 
.  defendant,  after  haying  answered  the 
bill,  made  a  motion,  founded  on  affi- 
dayits,  to  dismiss  the  bill  on  the  same 
grounds  stated  in  the  plea,  and  alleg- 
ing that  some  of  the  aefendants  had 
conspired  with  the  plaintiffs,  for  the 
fraudulent  purpose  oft^iving  the  Court 
jurisdiction,  and  that  the  refusal  of 
such  new  board  of  creditors  to  bring 
suit  was  for  the  purpose  of  giying 
this  Court  jurisdiction,  and  was  a 
fraud  upon  the  Court.  The  Court 
oyerruled  the  plea,  and  denied  the 
motion.  Pond  y.  Venftoni  Valley  R. 
R,  Co.,  280 

2.  A  Court  of  equity  has  jurisdiction, 
at  the  instance  of  stockholders  in  a 
corporation,  to  restrain  the  corpora- 
tion and  those  who  haye  the  control 
and  management  thereof,  from  acts 
tending  to  the  destruction  of  its 
franchues,  from  yiolations  of  the  char- 
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.ter,  from  misiiee  or  misappropriAtion 
of  the  corporate  powers  or  property, 
and  from  other  acta  prejudicial  to  the 
stockholders,  amouDUng  to  a  breach 
of  trast.  a. 

8.  Such  jarisdiction  will  be  entertained 
notwithstanding  the  case  may  in- 
YoWe,  as  an  incidental  question,  the 
inqniry  which  of  two  is  the  legal 
board  of  directors.  id. 

4.  Where  the  board  of  directors  are 
tbemselyes  the  wrong-doers,  or  they 
refdse  to  prosecute,  to  restrain  or  re- 
drees  the  wrong,  stockholders  may 
file  the  bill.  id, 

6.  So,  where  one  board,  claiming  to  be 
directors,  are  the  wrong-doers,  and 
the  other  board,  claiming  and  alleged 
to  be  the  l^al  direc*  ors,  refused  to 
prosecute,  stockholders  may  file  the 
bill  id, 

6.  The  plaintiffs  cannot  be  defeated  of 
their  right  to  sue  in  the  Federal 
Court  by  the  fact  that  the  members 
of  such  legal  board  of  directors  have, 
as  stockholders,  the  same  interest  as 
the  plaintifis,  or  that  they  desire  the 
success  of  the  plaintiffs,  nor  by  the 
fact  that  the  rerasal  of  the  said  legal 
board  of  directors  was  in  order  to 
drive  the  plaintifiiB  to  bring  the  suit 
themselyes,  or  even  to  enable  the 
plaiDtiffs  to  bring  their  suit  in  the 
Federal  Court.  id. 

9 

7.  The  provisions  of  the  Judiciary  Act 
of  1789,  giving  jthe  Circuit  Courte  ju- 
risdiction where  a  suit  is  between  a 
citizen  of  the  State  where  the  salt  is 
brought  and  a  citizen  of  another  Stete, 
and  declaring  that  no  civil  suit  shall 
be  brought  therein  against  any  in- 
habitent  of  the  United  Stetes  in  any 
other  District  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall 
be  found,  do  not  forbid  the  exercise  of 
jurisdiction  where  some  of  the  defend- 
ants reside  in  the  Stete  in  which  the 
suit  is  brought,  and  other  defendante, 
who  appear  and  submit  to  the  juris- 
diction, reside  in  other  Stetes.  In 
such  case,  any  supposed  defect  of  ju- 
risdiction relates  not  to  jurisdiction 
of  the  action,  but  to  jurisdiction  of 
the  person  and  is  waived  by  appear- 
ance, id. 


8.  Under  the  Act  of  February  28th, 
1889,  (6l/.S.auU.ai  Largt,  821,  §  1,) 
the  jurisdiction  of  the  Oinsiiit  Ciurt 
in  such  case  is  dear.  id. 

9.  Hence,  it  is  not  a  good  plea»  by  a  de- 
fendant resi^uifl^in  y6nnont,the  Stete 
wherein  the  suit  is  brought  by  plaint- 
ifis  residing  in  Connecticut,  that  some 
of  the  defendante  are  citizens  of  New 
York  and  some  of  Massachusetts,    id. 

10. 'Where  the  bill  of  complaint,  on  ito 
face,  shows  want  of  jurisdiction,  the 
appropriate  mode  of  raising  the  ob- 
jection is  by  demurrer,  though  there 
are  precedente  for  a  summary  motion 
to  dismiss  the  bill  on  that  ground,   id. 

11.  But,  where  the  bill  shows  apparent 
jurisdiction,  and  a  defendant  deatrea 
to  contest  its  allegations,  or  show  new 
matter  in  avoidance  of  that  jurisdic- 
tion, he  must  do  so  by  plea,  and  not 
by  motion  founded  on  affidavito ;  and, 
when  such  defendant  has  Appeared 
and  aswered  to  the  merits,  such  a  mo> 
tion  will  not  be  enterteined.  id 

12.  On  final  hearing,  the  Court  will  see 
to  it  that  It  does  not  exceed  ite  luris- 
diction,  where  want  of  jurisdiction  of 
the  action  appears,-but  parties  must 
conform  to  the  ordinary  modes  of 
placing  on  the  record  the  defences  on 
which  they  rely,  so  that  the  Court 
may  pass  upon  the  issues  made  by  the 
record,  and  so  that  they  may  be  the 
subject  of  review,  should  the  record 
be  sent  to  an  appellate  tribunal,    id. 

See  Party,  2. 

Removal  or  Acnoy. 


LACHES. 
See  EvmxzrcE,  8. 

LIEN. 
See  Banksuftot,  2, 11  to  18, 19; 
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MASTER. 

1.  A  final  decree  in. an  equity  init, 
awarded  a  decree  against  the  defend- 
ant in  favor  of  the  plaintiff,  for  a  sum 
named,  and  then  decreed  that  the  de- 
fendant pay  to  the  master  $500,  al- 
lowed to  him  as  his  compensation, 
less  snch  sum  as  the  defendant  had 
paid  to  tl^  master,  and  that  the 
plaintiff  have  execution  for  the  sum 
awarded  to  him.  The  defendant  paid 
to  the  master  |36  on  account  of  the 
$500,  and  refused  to  pay  more.  He 
appealed  to  the  Supreme  Court  from 
the  whole  of  the  decree,  and  gave  a 
bond  to  the  plaintiff,  sufficient  to 
coTcr  the  amount  awarded  to  the 
plaintiff  and  to  stay  the  execution, 
and  a  citation  was  issued  and  served. 
The  master  applied  for  an  attachment 

S^inst  the  defendant  for  the  $466 : 
eld,  that  the  bond  did  not  cover  the 
amount  directed  to  be  paid  to  the 
master,  and  was  not  a  oond  to  the 
master;  that  the  provision  for  the 
payment  of  the  master  was  not  sub- 
ject to  be  stayed  by  the  proceedings 
for  appeal ;  and  that  the  attachment 
must  be  granted.  JUiyert  v.  Dnn- 
har,  880 


MORTGAGK 


See  Bankruftot,  25, 26. 
Chattel  Mortoagx. 

FbAUDULKNT    SXTTLSMfeKT, 

to  9. 


N 

NATIONAL  BANK. 

See  IifTiBXST,  2  to  5. 

NEW  TRIAL.  ' 

See  Carrixr. 
PRAonox,2. 


PARTNERSHIP. 

1.  L.  and  three  other  persons  undertook 
to  form  a  limited  partnership  under 
the  provisions  of  the  statute  of  New 
York,  (1  R,  A,  764,  §  2.)  which  pro- 
vides that  such  partnerships  may  con- 
sist of  general  partners,  and  '*  of  one 
or  more  persons  who  shall  contribute,, 
in  actual  cash  payments,  a  specific- 
sum,  as  capital,  to  the  common  stock,, 
who  shall  be  called  special  partners,, 
and  who  shall  not  4>e  liable  for  the< 
debts  of  the  partnership,  beyond  the- 
fond  80  contributed  by  him  or  them 
to  the  capital."  The  articles  of  co- 
partnership provided  that  L.  should 
contribute  to  the  common  stock 
$1,000  in  cash,  and,  in  addition, "  the 
entirelnventory  on  hand,  of  the  ef- 
fects and  property  belonging  to  him,, 
lately  owned  and  used  by  A.  and  said 
L.,  supposed  to  be  about  $8,000." 
The  certificate  filed  under  the  statut  e- 
stated  that  L.,  the  special  partner,  had 
contributed  to  the  common  stock 
"  $1,000  in  cash  and  about  $8,000  or 
effects  and  property,  the  exact 
amount  of  which  is  yet  to  be  ascer- 
tained," and  to  it  was  annexed  an 
affidavit  of  one  of  the  general  part- 
ners, that  L.  had  actually  contributed 
the  sum  of  $1,000  in  cash  to  the  com- 
mon stock  of  the  firm,  and  had  paid 
in  the  same  in  good  &itb :  Heldj  ihat- 
the  partnership  was  not  a'limited  one,, 
and  that  L.  was  a  general  partner. 
Jn  re  Merrill,  22  L 


PARTY. 

1.  In  a  suit  in  equity,  brought  on  letters, 
patent  for  a  macnine,  to  restrain  the- 
defendant  from  making  the  patented 
machines  and  selling  them  to  partiea- 
who  buy  them  for  exportation  to  and 
use  in  rorei^  countries,  it  is  proper 
to  join,  as  plaintiffis,  the  owner  of  tha 
legal  title  to  the  patent  with  the  holder 
of  the  exclusive  right  to  make  and 
vend  the  patented  invention  for  use' 
in  foreign  countries.  Doreey  E,  U.  R^ 
Co.  V.  BradUy  Mfy,  Co,,  202 

2.  S.,  in  1860,  recovered  a  judgment 
against  a  Wisconsin  corporation  in  a. 
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Federal  Coart  Id  Wisconsin,  and,  on  a 
creditor's  bill,  filed  bj  bim  tbereoo,  in 
the  same  Courts  B.,  a  oitisen  of  Wie- 
consio,  was,  in  October,  1870,  ap- 
pointed reoeiter  of  the  property  of 
the  corporation.  The  corporation 
had,  in  1867,  hypothecated  to  L.  cer- 
tain notes  and  farm  mortgages  to  se 
cure  notes  of  the  corporation,  held  by 
L.  This  debt  passea  to  D.,  who,  afteV 
recoTering  judgment  thereon,  pro- 
ceeded in  eqnity  against  the  corpora- 
tion and  C,  in  the  same  Federal  Court 
in  Wisconsin,  to  enforce  payment  of 
the  judgment  out  of  property  of  the 
corporation  i»  the  hands  of  C,  and 
obtained  a  decree,  in  May,  1870,  that 
he  recoyer  of  C.  a  certain  sum.  Sub- 
sequently, the  debt  to  L.,  and  the  se- 
curities therefor,  including  the  last 
named  decree,  passed  to  H.,  a  defend- 
ant in  this  suit.  In  June,  1870,  EI. 
sold  the  debt  and  securities'  and  de- 
cree, but  retained  the  £arm  mortgages, 
until  he  should  be  released  from,  or 
indemnified  against^  responsibility  to 
the  corporation  therefor.  The  decree 
against  G.  being  collectible,  B.,  as  re- 
ceiyev,  filed  this  bill  against  C.  and 
H.  to  compel  satisfaction  of  such  de- 
cree, and  lor  the  deliyery  thereupon 
to  him  of  the  farm  mortga^s,  to  be 
applied  in  satisfaction  of  the  judgment 
recoyered  by  S. :  Held, 

(1.)  That  the  corporation  was  a  nee* 
•«ssary  party  to  this  suit ; 

(2.)  That,  although,  under  §  18  of 
the  Act  of  June  Ist,  1872,(17  £71  & 
Stat,  at  Large,  198,)  an  order  could  be 
■made  bringing  in  the  corporation  as 
a  defendant,  this  Court  would  then 
haye  no  jurisdiction  of  this  suit,  as  the 
plalnti£f  and  the  corporation  would  be 
•citiaeDS  of  the  same  State ; 

(8.)  That  the  plaintiff,  denying  his 
authority  from  a  Federal  Court  in 
Wisconam,  could  not  maintain  this 
suit  in  this  Court  Brigham  y.  Lud- 
Kington,  287 

See  JuBiBDionoir,  1  to  9. 


PATENT. 

1.  Inyention,  (1,  2.) 

2.  Ahaodonment. 

3.  Specification,  (8.) 

4.  Disclaimer. 
<5.  Reissue. 


ii 


6.  Assignment,  (4  to  6.) 

7.  License,  (7.) 

8.  Extension,  (8,  9.) 

9.  Noyeity. 

10.  Infringement. 

11.  Damages. 

12.  Suit  in  equity. 
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1.  IwMmHoti, 

1.  A  written  description  of  a  machine, 
although  illustrated  by  drawings, 
which  nas  not  been  giyen  to  the  pm)- 
lie,  does  not  constitute  an  inyention, 
within  the  meaning  of  the  patent 
laws,  so  as  to  defeat  a  subsequent 
patent  to  an  independent  inyentor, 
eyen  though  it  be  deposited  in  the 
Patent  Office,  as  part  of  an  ajmlica- 
tion  for  a  patent.  Lyman  V,  S  A  Co, 
y.  LaUr,  803 

2.  To  attain  the  character  of  a  complete 
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inyentioii,  it  most  be  embodied  in  a 
form  capable  of  nsefol  operation,    id. 

See  80,  81,  67,  68,  72,  87  to  91, 
96  to  99. 

2.  Abandonment. 

Seel^. 

8.  Specification, 

3.  A  patent  for  an  ''improvement  in 
breech-loading  fire-arms"  claimed  a 
combination  of  three  elements,  name- 
ly, a  tapering  chamber  or  cartridge- 
seat,  a  snitably  constructed  and  oper- 
ating breech-piece  for  closing  and 
openihfi^  the  breech,  and  a  device  for 
extracting  or  starting  the  cartridge- 
case  from  the  barrel,  that  is  operated 
by  the  movement  of  the  breech-piece, 
made  in  opening  the  breech,  *'  sub- 
stantially as  and  for  the  purposes 
specified: "  Held,  that  the  patent  did 
not  cover  every  mechanism  which 
would  practically  perform  the  office 
of  starting  the  cartridge-case  from  a 
tapering  chamber  by  the  movement 
of  the  mechanism  employed  for  open- 
ing and  closing  the  breech,  but  in- 
cluded devices  equivalent  to  those 
described  in  the  patent,  and  which 
respectively  performed  the  same 
offices,  by  a  mode  of  operation  sub- 
stantially tlie  same,  ana  in  substan- 
tially the  same  way.  RoberU  v.  Schuy- 
ler, 444 

See  22,  41,  76  to  79,  87  to  91, 
98,  94. 

4.  DMainur. 
Seen, 

6.  Reieaue, 
^  32  to  42. 

6.  Alignment. 

4.  A  patentee  has  the  riffht  to  grant  the 
rignt  to  make  and  seU  the  patented 
invention  within  specified  territory, 
and  to  make  that  right  exclusive  in 
the  grantee,  and  yet  limit  the  use  of 

'  the  thiuj^  so  made  and  sold,  within 
specified  limits.  Doreey  JR,  H,  R,  Co, 
V.  BradUy  Mfg,  Co.  202 


6.  A  patentee,  while  granting  to  an- 
other a  right  to  make  or  to  make  and 
sell,  may  retain  to  himself  the  exclu- 
sive right  to  make  and  sell  for  export 
or  use  in  other  countries.  id, . 

6.  Whether  the  grant  of  a  right  to 
make  and  sell  carries  with  it  a  right 
to  use,  quere,  id^ 

7.  Lieenee, 

7.  Whether,  when  a  mere  licensee  to 
make  and  sell  a  patented  machine 
within  specified  bmits,  sells  a  ma- 
chine so  made  to  another,  the  ma- 
chine may  be  used  anywhere,  quere, 
Dorset/  R.  H,  R,  Co,  v.  Bradley  Mfg, 
Co,,  202 

/See  4  to  &,  8,  9. 

8.  ExUneion: 

8.  A  patent  was  extended,  and  assigned, 
as  extended,  to  W.,  who  entered  into 
an  agreement  in  writing,  under  seal, 
with  T.,  which  set  forth  that  T.  was 
*' desirous  of  obtaining"  a  license  to 
use  the  improvements  covered  by  the 
patent,  to  the  extent  of  the  use  of  the 
article  necessary  to  his  business,  and 
that,  in  consideration  of  the  perform- 
ance by  T.  of  the  covenants  in  the 
agreement,  W.  granted  to  T.  the  li- 
cense to  use  the  improvement  to  said 
'extent  for  one  year,  at  a  specified 
place,  "and  not  longer,  otherwise  or 
elsewhere,"  without  written  permis- 
sion of  W.,  and  that  T.  agreed  to  pay 
a  specified  patent  fee,  and  to  stamp 
each  article  with  the  dates  of  the  pat- 
ent and  of  the  extension,  and  the 
words  "  licensed  to  T.  only,"  and  that 
W.  might  revoke  the  license  on  the 
failure  of  T.  to  perform  any  of  said 
conditions,  in  which  case  it  should 
cease,  and  that  the  license  was  a  per- 
sonal privilege  to  T.,  and  no  right  to 
use  the  article  should,  under  it,  be 
vested  in  any  purchaser  or  user  of  it^ 
other  than  T.  After  the  expiration 
of  the  one  year,  T.  continued  to  use 
19  of  the  articles,  olifiming  that  he 
had  them  lawfully  in  use  at  the  ex- 
piration of  the  first  term  of  the  pat- 
ent, and  that,  by  virtue  of  section  67 
of  the  Act  of  July  8th,  1870,  (16  U,  S. 
Sua.  at  Large,  209,)  he  had  a  right  to 
continue  the  use  of  them  so  long  aa 
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ihey  remaiDed  capable  of  hm.  W., 
on  Dill  filed,  applied  for  an  injunc- 
tion to  restrain  each  use :  Held,  that, 
as  T.  knew  all  the  facts  relied  on, 
when  the  first  term  expired,  and  when 
such  license  was  given,  under  the  ex- 
tension, he  waived,  by  taking  such 
license,  any  rights  which  he  then  had 
to  use  the  19  articles;  that  a  mistake 
of  the  law  could  not  avail  to  dcRtroy 
the  force  of  the  covenants  in  the  h- 
cense ;  that,  although  the  term  of  the 
license  had  expired,  T.  was  bound 
and  estopped  by  the  recitals  and  cove- 
nants in  it ;  and  that  the  injunction 
must  be  granted.     WooUer  y.  Taylor, 

*884 

D.  Hdd,  also,  that,  as  the  license  was 
granted  at  a  nominal  sum,  for  special 
reasons,  it  would  J)e  ineqnitaole  to 
allow  T.  to  evade  the  force  of  the 
terms  of  the  license,  when  he  did  not 
set  up,  at  the  time  it  was  granted, 
any  then  existing  right  to  use  the 
•article.  id. 

9.  NovtUy, 

See  44, 46, 47, 49  to  61,  55  to  67, 
74  to  79,  83,  84,  98  to  96. 
pKAoncx,  2. 

10.  Infringement, 

See  U  to  26,  29,  40,  62  to  54,  62 
to  64,  69,  86,  86,  92. 

11.  Damagee, 

See  11  to  13,  80  to  82. 

12.  Suit  in  Equity. 

See  80  to  82. 
Paett,  1. 

18.  Ir^unelion. 

10.  Where  there  did  not  appear  to  be 
danger  of  irreparable  injury  to  the 
plaintiff,  and  his  right  was  not  clear, 
a  preliminary  injunction  was  refused. 
Dorsey  R.  li  R.  Co,  v.  Bradley  Mfg, 
Co,,  202 

1 1.  The  plaintiffs,  in  a  suit  in  this  Court 
agninst  T.,  for  manufacturing,  and 
selling  gas  machines,  in  infringement 
of  a  patent,  obtained  a  decree  requir- 


ing T.  to  acopunt  for  his  gains  and 
)  rofits  from  such  manulBcture  and 
sale,  and  for  all  damages  sustained 
by  the  plainti£b  from  such  infringe- 
moot  by  T.  No  final  decree  had  been 
entered.  The  plaintiffs  then  brou^i 
this  suit  against  B.,  for  infringing^ 
the  patent  oy  the  use  of  a  machine 
purchased  by  him  from  T.,  and  ap- 
plied for  a  provisional  Injunction  to 
restrain  the  further  use  of  the  ma- 
chine :  Held,  that  B.  ought  to  be  al- 
lowed to  give  security  for  the  pay- 
ment of  any  decree  that  might  be 
rendered  against  him,  and  that,  if  he 
would  do  so,  the  injunction  ou^t  not 
to  be  granted.  CHlbert  db  Barker 
Mfg.  Co.  y.  JBueting,  426 

12.  The  payment  of  an  amount  awarded 
for  such  damages  by  a  final  decree  in 
the  suit  against  T.  would,  it  seeme,  as 
to  the  particular  machines  made  and 
sold  by  T.,  vest  in  the  purchasers 'a 
right  to  the  further  use  of  such  ma- 
chines, id. 

13.  But,  until  such  payment,  no  such 
right  can  vest  id, 

14.  An  injunction  was  applied  for  to  re- 
strain the  infringement  of  a  patent 
reissued  within  five  months  pre- 
viously. On  the  motion,  the  yalidity 
of  the  patent  was  disputed,  the  nov- 
elty of  the  invention  was  denied,  ex- 
clusive possession  in  the  plaintiff  was 
not  shown,  the  defendants  were 
shown  to  be  able  to  respond  in  dam- 
ages, and,  on  a  broad  construction  of 
the  claim  of  the  patent,  for  which  the 
pliuntiff  contended,  the  affidavits  in 
opposition  raised  a  doubt  as  to  the 
novelty  of  the  invention :  Held,  that 
the  motion  must  be  denied.  Jona  v. 
Field,  494 

See  8,  9.   • 

14.  Account  of  JProJUe, 

16.  In  taking  an  account  of  profits 
in  this  suit,  under  the  decree  therein, 
(10  Blaickf.  C,  C,  R,  66,)  the  master 
proceeded  on  the  principle  of  chain- 
ing to  the  defendants,  as  profits,  the 
cost  or  value  of  all  the  wood  which, 
but  for  the  use  of  the  patented  im- 
provements, they  would  have  burned 
in  their  furnaces,  and  made  a  report 
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accordingly.  On  the  accounting,  tlie 
defendauts  inquired  of  one  of  their 
witnesBes,  whether  he  had  examined 
and  worked  any  furnaces  substan- 
tially differing  from  the  plaintiffs' 
furnace,  and  worked  substantially 
different  from  the  plaintiffs'  proc- 
ess, which  existed  at  the  time  the 
defendants  constructed  their  fur- 
naces, and,  if  he  had,  what  was  the 
economical  working  of  such  furnaces, 
as  compared  with  the  plaintiffs'  fur: 
nace  and  process.  The  master,  on 
the  plaintifffl^  objection,  excluded  the 
■eyidence,  as  incompetent  The  de- 
fendants excepted  to  the  ruling,  and 
afterwards  excepted  to  the  report  on 
the  ground  of  the  exclusion  of  such 
eyidence:  Held^ 

(1.)  That  the  ascertainment  of  the 
profits  made  by  the  use  of  therpatented 
improyements  to  produce  heat,  by  the 
burning  of  wet  fuel,  necessarily  pre- 
sented, as  the  question  to  be  deter- 
mined— what  adyantage  did  the  de- 
fendants deriye,  in  producing  heat, 
from  burning  wet  tan  by  the  employ- 
ment of  the  patented  improyements, 
over  what  would  haye  resulted  to 
them  from  the  use,  to  produce  equally 
beneficial  results  in.  tne  way  of  heat, 
of  other  methods  for  producing  such 
•  equally  beneficial  results,  open  to  the 
public  and  to  them  to  be  used  at  the 
time  they  used  the  patented  improye- 
ments; 

(2.)  That  the  eyidence  excluded 
ou^t  to  haye  been  receiyed.  Mack 
y.  Trfwrne,  20 

^  80  to  82. 

16.  FarHetdar  Patents. 

(1.)  Monee^Glast^uUer, 

16.  The  inyention  coyered  by  the  letters 
patent  eranted  to  Samuel  G.  Monce, 
June  88i,  1869,  for  an  "improved 
tool  for  cutting  glffls,"  the  claims  of 
which  are,  "  1.  The  cutter.  A,  con- 
structed substantially  as  shown  and 
described,  and  for  tne  purposes  set 
forth ;  2.  The  combination  of  the  cut- 
ter, A.,  frame,  B,  and  handle,  0,  sub- 
stantially as  and  for  the  purposes  de- 
scribed, consists,  so  far  as  the  re- 
yolying  steel  cutter  is  concerned,  in 
the  fact  that  its  sides  are  made  par- 
allel and  then  beyelled  towards  each 
other  at  an  angle  of  about  46^  to  the 


axis  of  the  cutter,  so  as  to  meet  about 
midway  between  the*  same,  in  acut- 
ting  edge,  and  to  be  at  right  angles 
to  each  otlier.    Monee  y.  Adams,      1 

11.  The  yalue  of  a  diamond,  for  cutting 
glass,  depends  not  merely  on  its  hurd- 
ness,  but  on  the  fact  that  its  surfaces 
are  curyed,  the  meeting  of  any  two 
of  them  presenting  a  curyilinear  edge,* 
and  that  the  diamond  is  so  placed 
that  the  line  of  the  intended  cut  is  a 
tangent  to  this  edge,  near  to  its  ex- 
tremity, and  that  the  two  surfaces  of 
the  diamond  laterally  adjacent  are 
equally  inclined  to  the  surface  of  the 
glass,  and  the  cutting  edges  are  at 
right  angles  to  each  other.  id, 

18.  The  conditions  necessary  to  form  a 
glazier's  diamond  are  found  in  the  in- 
yention of  the  patent.  id. 


19.  The  patent  is  yalid. 


id. 


20.  The  cutter  of  the  patent  wjas  not 
anticipated  by  a  cutter  for  cutting 
glass,  made  ox  hardened  steel,  which 
made  a  cut  at  an  angle  of  46®  to  the 
surface  of  the  glass,  the  cutter  of  the 
patent  making  the  cut  at  a  right  angle 
to  such  surface.  id. 

21.  The  cutter  of  the  patent  was  the 
first  successful  substitute  for  the 
glazier^s  diamond.  id. 

22.  The  specification  of  the  patent  is 
not  ambiguous,  in  saying,  merely, 
that  the  cutter  is  to  be  "  hardened," 
and  in  not  sayine  what  degree  of 
hardness  is  to  be  giyen  to  it  id. 

(2.)  Webb^Jievernbh  latch. 

28.  The  claim  of  the  letters  patent 
granted  to  Rodolphns  L.  WebD,  De- 
cember 81st,  1867,  for  an  "improye- 
ment  in  reyersible  locks  and  latches," 
namely,  "  llie  combination  of  a  lock 
and  latch,  when  the  latch-bolt  and  its 
operatiye  mechanism  are  arranged  in 
a  case  or  frame  independent  of  the 
mun  case,  and  constructed  so  that 
the  latch-bolt  may  be  reversed,  sub- 
stantially as  described,  without  re- 
moving the  said  independent  case 
from  the  main  case,"  is  infringed  by 
the  combination  of  a  lock  and  latch, 
in  which  the  latch-bolt  and  its  opera- 
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tiyo  mechanism  are  arranged  in  a 
skeleton  frame  in  an  outer  or  lock 
case,  which  operates  to  preserve  the 
proper  relations  of  the  yoke  and 
tumbler,  while  being  moyed  forward 
and  backward,  although  it  does  not 
so  operate  when  the  latch  and  Utch 
mechanism  are  removed  from  the 
outer  or  lock  case.  RvmM  A  JSntin 
Mfg,  Co.  V.  P.  drF.  Cwltin  Mfg.  Co., 

S6 

24.  Infringement  is  not  avoided  by  the 
fact  that,  when  the  patentee's  latch- 
bolt  is  drawn  forwimi,  for  the  pur- 
pose of  reversing  it,  the  case  or  frame 
moves  forward  with  it  in  a  straight 
line,  and  that  the  defendant's  frame, 
when  the  latch-bolt  is  drawn  forward, 
moves  forward  in  a  curved  line,     id, 

26.  Nor  is  iofHngement  avoided  by  the 
fact  that  the  defendant  introduces  a 
catch,  operated  hf  a  spring,  to  bold 
in  position  the  latch  and  ito  mechan- 
ism, after  reversal,  until  the  knob- 
spindle  is  inserted.  id. 

26.  The  word  "independent,"  in  the 
claim,. does  not  mean  that  the  latch 
and  its  mechanism  operate  without 
any  contributory  aid  from  the  main 
case  or  adjuncts  thereto,  but  means 
that  the  frame  containing  the  latch 
and  its  mechanism  is  separate  from, 
or  forms  no  part  of,  the  main  caise. 

id. 

(8.)  lApman — Petieil. 

JUekendor/er — Pencil. 

27.  The  claim  of  the  letters  patent 
granted  to  Hymen  L.  Lipman,  March 
SOth,  1858,  and  extended  for  seven 
years  from  March  SOth,  1 872,  for  a 
"combination  of  a  lead  pencil  and 
eraser,"  namely,  "The  combination 
of  the  lead  and  India  rubber,  or  other 
erasing  substance,  in  the  holder  of  a 
drawing  pencil,  the  whole  being  con- 
structed and  arranged  substantially 
in  the  manner  and  for  the  purpose  set 
forth,"  cannot,  in  view  of  the  state  of 
the  art  and  of  prior  inventions  in. 
public  use,  be  sustained  as  a  broad 
claim  for  an  implement  which  is  a 
combined  lead  pencil  and  eraser,  nor 
as  a  claim  for  the  mere  combination 
of  a  lead  pencil  with  an  eraser,  ^hen 
the  lead  and  the  erasing  material 


have  a  common  sheath,  nor  as  a  claim 
for  such  mere  combination  when  the 
sheath  is  of  wood,  susceptible  of  be- 
ing cut  away  as  the  implemeDt  is 
worn  by  use,  nor  as  a  broad  claim 
for  every  supposable  mode  of  com- 
bining, within  the  holder  of  a  draw- 
ing pencil,  the  matexial  for 'erasing 
with  the  lead  of  the  pencil,  but,  ^ 
such  cl^m  be  sustained  as  valid,  it 
must  be  limited  to  the  insertion,  in 
the  pencil  holder,  of  an  erasing  sub- 
stance, by  means  of  a  groove  in  such 
holder,  of  dimensions  differing  from 
the  groove  containing  the  lead» 
JUekmdarfir  v.  Faber,  68 

28.  The  claims  of  the  reissued  letters 
patent  granted  to  Joseph  Reckeodor- 
fer,  March  1st,  1870,  for  an  "im- 
provement in  pendls,"  the  original 
letters  patent  having  been  granted  to 
him  November  4th,  1862,  namely, 
"  1.  A  pencil,  composed  of  a  wooden 
sheath  and  lead  core,  having  one  end 
of  the  sheath  enlarged  and  recessed, 
to  constitute  a  receptacle  for  sn 
eraser,  or  other  similar  article,  aa 
shown  and  set  forth.  2.  A  pencil,, 
the  wooden  case  of  which  ffradually 
tapers  from  it&enlarged  and  recessed 
head  towards  its  opposite  end,  for  the 
whole  or  a  portion  of  its  length,  sub- 
stantially as  shown  and  described,** 
are  claims  which  only  superadd  to 
the  devices  of  Lipman  an  enlarged 
head  and  a  uniform  taper.  id. 

29.  Such  claims  of  ^he  Lipman  and 
Reckendorfer  patents  are  not  in- 
fringed by  %  pencil  in  which  the  In- 
dia rubber  is  inserted  in  a  paper  tnbe 
placed  on  the  end  of  a  pencil,  even 
though  the  paper  sheath  can  be  cut 
away,  as  the  eraser  is  worn,  and  the 
wood  containing  the  eraser  in  the  Lip- 
man instrument  can  oe  cut  away,  td, 

SO.  SemMs,  that,  neither  the  pencil,  nor 
the  eraser,  nor  the  combination  of 
the  two,  being  new,  it  was  no  inven- 
.tion  to  increase  the  sixe  of  the  eraser, 
in  the  combination,  that  having  been 
before  dpne  in  a  separate  eraser,   id. 

81.. Whether  the  uniting  of  two  im- 
plements in  a  common  handle  or 
holder  constitutes  patentable  inven- 
tion, quere,  id. 
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(4.)  BuneU^Ittdia  rubber  tprinff. 

82.  The  reissued  letters  patent  granted 
to  the  NatioDal  Spriof^  Company,  as 
assignees  of  Erastns  T.  Bassell,  De- 
cember 13th,  J  870,  for  an  **  improye- 
ment  in  oomhined  india  rubber  and 
steel  springs,"  the  original  patent 
having  been  granted  to  Bussell,  as 
inyentor,  November  29th,  1868,  and 
extended  for  seven  years  from  No- 
vember 29th,  1867,  are  valid.  No- 
iiofud  Spring  Co,  v.  Union  Car  Spring 
Mfg,  Co,,  80 

88.  The  original  specification,  draw- 
ings, and  model  exhibit  folly  what 
the  reissue  claims,  and  what  the  orig- 
inal fails  to  claim.  m, 

84.  The  original  specification  contains, 
on  its  face,  somcient  evidence  that 
there  was  inadvertence  and  mistake 
of  some  kind  in  preparing  it         id. 

86.  The  reissued  patent  is  not  open  to 
the  objection  that  it  is  not  K>r  the 
same  invention  as  that  embodied  in 
the  ori^al  patent,  or  that  the  speci- 
fications of  the  two  patents  are  re- 
pugnant to  each  other.  id, 

36.  The  original  specification  states  the 
invention  of  Bussell  to  be  a  combina- 
tion of  vulcanized  India  rubber  with 
spiral  steel,  so  arranged,  with  the 
spiral  steel  on  the  outside  of  the  rub- 
ber, that  each  sustains  the  other, 
when  they  are  both  under  longitud- 
inal pressure,  the  result  being  inde- 
pendent of  any  fluting  of  the  rubber. 
Therefore,  although  tne  claim  of  the 
original  patent  was.  "The  fluting  a 
column  of  vulcanized  india  rubber 
longitudini^y,  and  then  so*  surround- 
ing it  with  the  helical  spring,  mine 
being  an  improvement  upon  Ray's 
spring  "  it  was  proper  to  claim,  in  the 
reissue,  "The  combination  of  a  col- 
umn of  rubber,  or  its  equivalent, 
whether  solid  or  hollow,  with  a  spiral 
metallic  spring,  when  the  said  spring 
is  arranged  external  to  and  surround- 
ing the  rubber,  substantially  as  and 
for  the  purposes  specified."  id, 

87.  The  original  specification  shows 
that  Bussell  supposed  that  a  patent 
had  been  granted  to  Ray  for  sur- 
rounding a  column  of  vulcanized  In- 


dia rubber  with  a  helical  spring; 
whereas,  in  fact,  Ray  had  no  such 
patent,  and  no  specincation  of  any 
patent  to  Ray  disclosed  such  an  ar- 
rangement, and  all  that  any  patent  to 
Ray  disclosed  was  a  column  of  rubber 
wito  a  spiral  metal  spring  in  its  cen> 
tre,  such  sptinff  surrounding  a  bolt 
extending  the  length  of  the  column 
of  rubber,  and  there  being  detached 
rings  of  metal  surrounding  on  the 
outoide  the  column  of  rubber.        tc^. 

88.  When  the  specification  of  the  reis- 
sue speaks  or  s  "  solid "  column  of 
rubber,  it  means  one  which  is  not 
hollow,  as  distinguished  from  Ray's 
arrangement,  in  which  the  cdlumn  of 
rubber  is  hollow.  id. 

89.  The  claim  of  the  reissue,  in  speak- 
ing of  a  column  of  rubber,  "  whether 
solid  or  hollow,"  means  only,  a  col- 
unm  of  rubber,  whether  hollow  or 
not  hollow.  id, 

40.  The  reissued  patent  is  infringed  if 
the  column  of  rubber  is  combined 
with  a  spiral  metallic  spring  arranged 
external  to  and  surrounding  the  rub- 
ber, whether  there  be  or  be  not  a 
lon^tudinal  hole  in  the  centre  of  the 
rubber,  or  whether  there  be  or  be  not 
flutes  in  the'rubber,  or  other  provis- 
ion for  the  vent  of  the  rubber,  under 
pressure.  id, 

41.  The  language  of  the  specification  of 
the  reissue,  that  "  any  other  material 
that  is,  for  the  purpose  of  a  spring, 
the  equivalent  of  india  rubber,  sudi 
as  compressed  animal  and  vegetable 
fibre,  eutta  percha,  <frc.,  may  be  em- 
ployed in  place  of  the  rubber."  when 
the  original  specification  made  no 
mention  of  such  equivalents,  is  not  to 
be  regarded  as  an  interpolation,  or  as 
determining  that  any  particular  thing 
is  an  equivalent,  but  is  to  be  inter- 
preted only  as  meaning,  that,  if  the 
articles  named  be,  for  the  purposea 
of  a  spring,  the  equivalents  of  India 
rubber,  they  may,  when  in  a  condi- 
tion to  be  such  equivalents,  be  em- 
ployed in  the  place  of  the  rubber,  id, 

42.  The  complete  application  for  the 
reissue  was  filed  March  12th,  1870, 
tiie  fee  or  duty  havine  been  previ- 
ously paid.     The  petition  and  speci- 
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ficatlon  were  not  si^ed  by  BusBell, 
although  he  was-  Imng,   Dut  were 
filled  by  the  aasigneea,  to  whom  the 
reiBsae  was  granted,  and  the  oath 
was  not  made  by  Bnssell.      These 
proceedings  were  in  conformity  with 
the  statutes  in  force  when  the  8$d 
section  of  the  Act  of  July  8th,  1870, 
(16   U,  8.  SiaL  at  Zar^tf,  202,)  was 
enacted,  requiring,  in  case  of  a  reis- 
sue to  an  assignee,  that  the  applica- 
tion be  made,  and  the  specification 
be  sworn  to,  by  the  inventor,  if  he 
be  liying.    The  111th  section  of  the 
latter  Act,  while  repealing  the  prior 
Acts,  provides  that  such  repeal  shall 
not  take  away  any  right  existing  un- 
der  dtny  of  the  prior  laws,  and  that 
all  applications  for  patents  pending 
at  the  time  of  the  passage  of  the  Act 
of  1870, "  in  c^ses  where  the  duty  has 
been  paid,  shall  be  proceeded  wiUi 
and  acted  on  in  the  same  manner  as 
though  filed  after  the  passage  there- 
of: "  Meld,  that  the  application  was 
to  be  proceeded  with,  and  acted  on, 
on  the  merits,  in  like  manner  as 
though  filed  after  the  passage  of  the 
Act  of  1870,  with  the  requirements 
complied  with  which  the  8dd  section 
of  that  Act  prescribes.  id. 

4S.  Obserrations  on  an  attempt  to  im- 
peach, by  the  testimony  of  the  in- 
ventor, the  validity  of  the  reissue  to 
his  assignees.  id. 

44.  An  invention  reduced  to  practice  in 
the  United  States,  prior  to  tiie  grant- 
ing of  an  English  patent,  sustained 
as  against  such  patent.  id. 


.     (6.)  DaUon^Hair  net. 

46.  The  claim  of  the  letters  patent 
granted  to  Joseph  Dalton,  March  6th, 
1872,  for  an  "  improvement  in  ladies' 
hair  nets,"  namely,  "  A  head  or  hair 
net,  composed  of  a  main  set  of  meshes 
fabricated  of  coarse  thread,  combined 
with  an  auxiliary  set  or  sets  of  meshes 
fabricated  of  fine  thread,  substantially 
as  described,**  covers  broadly  a  head 
or  hair  net  composed  of  a  main  set  of 
meshes  fabricated  of  coarse  thread, 
combined  with  an  auxiliary  set  or 
sets  of  meshes  fabricated  of  fine 
thread,  without  reference  to  the  de- 
gree of  fineness  of  the  finer  threads, 


and  without  reference  to  the  manner 
of  tying  the  finer  threads  to  the 
coarse  threads.     Dalton  v.  Jenmn^M, 

96 

46.  The  patented  net»  arrived  at  by 
taking  a  net  of  large  sauares  made 
by  lai^e  threads,  and  filling  up  par- 
tially the  laive  squares  by  crossmgs 
of  finer  threads,  ib  not  a  different  net 
from  one  made  by  taking  a  net  of 
small  squares,  sufficiently  small  to 
keep  short  hairs  from  protruding, 
such  small  squares  being  formed  by 
fine  threads,  and  alt  the  threads  of 
the  net  being  of  uniform  size,  and 
substituting  for  each  alternate  fine 
thread,  in  Doth  directions,  a  coarse 
thread,  so  as  to  arrive  at  a  net  like 
the  patented  net.  id 

47.  Such  a  head  or  bur  net,  of  small 
squares,  snfiiciently  small  to  keep 
short  hurs  from  protruding,  sucn 
small  squares  being  formed  by 
threads  which  were  so  small  as  to 
be  entitled  to  be  called  fine  threads, 
and  were,  at  a  certain  and  reasona- 
ble distance  away,  invisible,  all  the 
threads  of  the  net  being  of  uniform 
sixe,  existed  prior  to  the  invention  of 
Dalton ;  and,  to  substitute  in  it,  for 

*  each  alternate  fine  thread,  in  both 
directions,  a  coarse  thread,  and  so 
produce  the  net  of  Dalton,  does  not 
produce  a  new  article  of  manniiMSture, 
capable  of  sustaining  a  patent       id. 

(6.)  Meyer  and  JSvan* — India  rubber 

ehoee. 


48.  The  invention  covered  by  the  claim 
of  the  letters  patent  granted  to  Chris- 
topher ])|[eyer  and  John  Evans,  July 
16th,  1872.  for  an  "  infprovement  in 
rubber  overshoes,"  namely,  "  As  a 
new  article  of  manufacture,  India 
rubber  shoes,  with  strengthening  or 
other  ribs  homogeneous  with  the  sub- 
stance oi  the  body,  formed  by  thick- 
ening up  the  said  substance  in  liie 
forming  of  the  sheet,  substantially  as 
specified,*'  is,  to  thicken  up  the  plas- 
tic India  rubber  in  desired  places,  in 
the  sheet,  as  the  shc^et  is  being  formed 
between  two  rolls,  by  means  ofgrooves 
and  ribs  on  one  of  the  rolls,  the  other 
roll  being  plain,  so  as  to  leave  the 
sheet  thicker  where  the  India  rubber 
has  entered  the  grooves  than  it  is  in    * 
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the  other  parts  of  it,  and  thus  make  a 
sheet  which  is  a  flat  plane  on  one  side, 
and  has  raised  ribs  or  projections  on 
the  other  side,  and  to  make  such  ribs 
or  projections  on  that  part  of  the  sheet 
wldch  is  to  be  used  to  form  the  upper 
,   part  of  the  shoe.    Mtytr  v.  Pritcnard, 

101 

49.  There  is  no  patentable  novelty  in 
such  iuTcntion,  beyond  what  is  shown 
in  the  patent  granted  to  Elias  C.  Hyatt 
and  Christopher  Meyer,  January  17th, 
18ft4,  for  an  "improTement  in  the 
mann&ctnre  of  boot  and  shoe  soles  of 
gatta  peroha  or  India  rubber."       id, 

60.  A  sheet  made  accotding  to  the  pat- 
ent to  Meyer  and  Eyans  is  made 
strictly  in  accordance  with  the  direc- 
tions of  the  earlier  patent,  without 
any  addition.  The  sheet  of  the  earlier 
patent  was  used  to  cut  therefrom  the 
sole  of  an  india  rubber  shoe,  the  sheet 
and  the  sole  haying' a  variety  of  thick- 
ness in  different  parts,  and  being 
formed  in  one  piece,  at  a  single  opera- 
tion, by  the  use  of  rollers,  one  of  which 
had  a  surface  the  reyerse  of  the  form 
Ux.  be  produced.  The  isheet  of  the 
later  pi^nt  is  used  to  cut  therefrom 
the  upper  part  of  an  india  rul)ber  shoe,, 
such  sheet  and  such  upper  part  hay- 
ing a  variety  of  thickness  in  differex^t 
piuls,  and  being  formed  in  the  man- 
ner above  described.  The  two  man- 
ufactures  are  analogous,  the  sole,  in 
the  one  case,  and  the  upper  part,  in 
the  other,  being  cut  and  made  fi*om 
the  sheet  in  the  same  manner ;  and 
tbe  shoe  with  the  upper  part  so  thick- 
ened up  is  not. a  new  article  of  manu- 
facture, in  view  of  the  prior  shoe  with 
the  sole  so  thickened  up.  id. 


(7.)  Barday — Braeetet. 

51.  The  invention  covered  by  the  claim 
of  the  letters  patent  granted  to  John 
Barclay,  December  6th,  1870,  for  an 
'*  improvement  in  the  manufacture  of 
plated  metal  bracelets,"  which  claim 
is»  "The  improved  manufacture  or 
bracelet,  as  made  with  the  turned 
parts  or  beads,  £,  E,  arranged  with 
respect  to  the  plates,  0,D,  in* the  man- 
ner  substantially  as  represented  and 
described,"  has  relation  only  to  brace- 
lets in  which  the  fellow  piece  is.  sol- 


dered to  the  base  plate,  and  is  not  an- 
ticipated by  a  bracelet  in  which  the 
feUow  piece  is  not  soldered  to  the  base 
plate.    Bardayy.  Thayer,  107 

(8.)  Taylor — Apparaiut  for  exerme, 

62.  The  apparatus  described  in  letters 
patent  granted  to  Allen  L.  Wood,  De- 
cember 7th,  1869,  for  an  "  improved 
apparatus  for  treating  diseases  by 
mechanical  movement,  is  an  infringe- 
ment of  the  Ist,  2d  and  6th  claims  of 
letters  patent  No.  76,218,  granted  to 
George  H.  Taylor,  March  8d,  1868, 
for  an  "  apparatus  for  exercise,"  and 
of  the  1st  and  4th  claims  of  letters 
patent  No.  77,988,  granted  to  said 
Taylor,  May  12th,  1868,  for  an  "  os- 
cillating ruobing  machine  for  medical 
uses,"  and  of  the  1st  claim  of  letters 
patent  No.  76,217,  granted  to  said 
Taylor,  March  Sd,  1868,  for  an  "  ap- 
paratus for  exercise."  Taylor  v.  Wood, 

110 

• 

68.  Although,  in  patent  No.  76,218,  the 
handle  and  the  foot  holder  are  de- 
scribed as  having  oscillating  or  vi- 
brating motions  communicated  to 
them,  while  the  handle  and  foot 
holder  of  Wood  have  a  rotary  motion, 
yet  the  latter  motion,  although  circu- 
lar, is  not  a  continuous  motion  in  one 
direction,  but  is  an  oscillating  or  vi- 
brating motion  to  and  fro,  in  view  of 
the  action  on  the  limb.  id^ 


64.  Although,  in  patent  No.  77,988,  the 
rubber  is  described  as  having  India 
rubber  on  its  external  surface,  and 
the  rubber  of  Wood  has  a  surface  of 
cloth  or  leather,  and  is  stuffed  with 
some  material,  and  is  very  slightly 
elastic,  and  is  corrugated,  yet,  the  in- 
ferior adhesion  of  the  cloth  or  leather 
to  the  skin,  fh  rubbing,  requires  the 
corrugations,  and  there  is  more  or 
less  adhesion  in  each  of  the  surfaces. 
The  change  does  not  avoid  the  in- 
fringement. *  id. 

66.  The  inventions  claimed  in  patent 
No.  76,218,  are  not  anticipated  by  a 
prior  machine  the  motion  of  which 
was  so  slow  as  not  to  produce  a  rapid 
vibratory  or  oscillating  motion,  in  the 
sense  of  such  patent.  id. 
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66.  As  only  on«  of  mieh  prior  machines 
wu  bpilt,  And  that  more  than  thirty- 
fiye  years  before,  and  the  recollection 
of  the  mechanism  which  oonstitnted 
it  had  passed  away  from  the  mind  'of 
the  witness  who  deposed  to  its  exist- 
ence, if  he  erer  knew  what  it  was,  and 
it  could  not,  from  such  recollection, 
be  reconstracted,  and  there  was  no 
other  record  of  it,  and  it  was  only  an 
abandoned  experiment,  it  did  not  an- 
tidpate  such  patent.  id. 

57.  The  burden  of  proof  is  on  the  de- 
^  fendant  to  show  a  prior  invention, 
and,  if  the  eyidence  is  too  vague  and 
unsatisfactory  to  establish  affirmatiye- 
ly,  as  against  the  patent,  that  the  pat- 
entee was  later  in  time  in  invention, 
the  patent  must  stand.  id 


(9.)  Camme%fer^^8tUl-water  dam. 

68.  The  specification  of  the  letters  pat- 
ent granted  to  William  H.  Cam- 
meyer,  as  assignee  of  Samuel  Lewis, 
as  inventor,  «ruly  28th,  1868,  for  an 
"improved  portable  and  adjustable 
still-water  dam,''  describes  a  dam  so 
constructed  and  arranged  as  to  re- 
quire to  be  suspended,  at  all  times 
when  it  is  used  as  a  dam,  from  the 
main  deck  of  the  boat  above  it 
Cammeyer  v.  Newitm,  122 


69.  In  the  first  claim  of  the  patent, 
namely,  **  1.  The  construction  and 
arrangement  of  a  portable  and  adjusV 
able  cbm  in  sliding  or  telescopic  sec- 
tions, in  the  manner  and  for  we  pur- 
poses herein  described,''  it  is  a  neces- 
sarrpartof  the  manner  of  construction 
ana  arrangement  of  the  dam  in  such 
sections,  that  it  shall  be  suspended 
from  the  deck  when  in  use,  and  such 
suspension  is  a  necessary  element  of 
the  claim.  id, 

60.  In  the  second  daim  of  the  patent, 
namely,  "  2.  The  combination  of  the 
self-anchors,  8,  with  the  dam,  in  the 
manner  And  for  the  purposes  herein 
described,"  the  feature  of  self-adjust- 
ment, in  the  self-anchors,  that  is, 
freedom  to  slide  in  their  sockets, 
with  the  rise  and  fall  of  the  bottom 
section,  so  as  to  rest  always  on  the 
bottom,  whatever  the  position  of  the 
bottom  section  relatively  to  the  bot- 


tom, is  inseparable  from  the  feature 
of  the  suspension  of  the  teleaoopic 
dam  fr^m  tne  boat  id, 

61.  The  oiyanization  of  the  stractare 
described  in  the  patent  proceeds  on 
the  principle  that  it  is  to  be  firmly 
attached  to,  and  suspended  frtmi,  a 
floating  boat,  and  to  be  subject  to  all 
the  ri  ovements  of  such  boat,  whether 
vertical,  lateral,  or  undnlatory.  It 
does  not  suggrest  the  idea  that,  when 
once  put  in  ^Uksc  on  the  bottom,  it  is 
to  remain  there  uninfluenced  by  the 
involuntarr  movements  of  a  boat» 
nor  the  idea  that  the  edf-adjusting- 
features  of  the  self-anchora  can  be 
dispensed  with,  and  that  such  self- 
anchors  may  be  replaced   by  legs 

at   desu 


capable  of  being  set 
lengths,  but  then  necessarily  to  be 
deprived  of  aU  ci^acity  of  self-ad- 
justment, id. 

62.  A  structure  conmsting  of  an  iron 
dome,  to  be  sunk  on  the  rock,  to  pro- 
tect drills  and  divers  from  the  veloci- 
ty of  the  current,  and  which,  al- 
though lowered  and  raised  from  a 
boat,  is  disconnected  therefrom,  and 
uncontrolled  thereby,  when  in  posi- 
tion, and  a  series  of  drill-tubes  rigid- 
ly affixed  to  and  within  the  dome,  in 
which  tubes  to  work  the  drills,  by 
dropping  them  by  their  own  weight-, 
and  raismg  them  by  connection  with 
the  motive  power  on  the  boat  and 
having  legs  or  spuds  around  the  lower 
edge  of  the  dome,  whidi  frJl  by  grav- 
ity until  they  bear  on  the^  bottom  in 
such  manner  as  to  insure  tiie  hori- 
sontallty  of  such  lower  edge,  and 
then  are  prevented  from  moving  by 
self-acting  csms  which  hold  them 
permanently  in  place,  the  dome  and 
the  drill-tubes  being  unafiected  by 
any  motion  in  the  boat,  and  the  at- 
tachments to  the  drills  being  by 
loose  connections,  and  no  part  of  the 
dome  being  self-adjusting  to  varying 
depths  of  water,  is  not  an  infringe- 
ment of  the  first  and  second  daims 
of  said  patent  id. 

• 

68.  The  third  claim  of  said  patent 
namdy,  "  8.  The  combination  of  the 
boate,  supports  or  floate  with  the 
dam,  as  aoove  described,  and  the  ar- 
rangement of  anchors  to  hold  sudi 
boate  in  position,  in  the  manner  an^ 
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for  the  pnrposee  described/'  is  not 
infniigea  by  a  rtracture  in  wMch 
there  are  no  anchors  connected  with 
the  dam  by  chains  which  also  con- 
nect  the  dam  with  the  boat.  id. 

64.  The  fourth  dahn  of  said  patent, 
namely,  "4.  The  combination  of 
windlasses,  chains  and  boats  with 
the  dam,  as  above  described,  so  that, 
by  the  constmction  thereof,  a  series 
of  drills  may  be  operated  within  and 
endoeed  by  the  dam,  in  the  manner 
and  for  the  purposes  herein  de- 
scribed," is  not  insringed  by  an  ap- 
paratus in  which  there  are  no  chains 
combined  with  the  dam,  and  in  which 
the  driUs  are  not  operated  in  the 
manner  described  in  said  patent, 
namely,  in  reference  to  the  move- 
ments of  the  boat  id. 


(10.)  Barker  and  OUbert — Apparatut 
for  earbureUing  otr. 

65.  The  chief  feature  of  the  improve- 
ment set  forth,  in  the  letters  patent 
S'  ranted  .to  J.-  F.  Barker  and  0.  K 
ilbert,  August  8d,  1869,  for  an 
"improved  apparatus  for  carburet- 
ting  air,"  is  in  the  placing  of  the  car- 
buretter under  eround,  in  a  vault 
separate  fron^  the  building  to  be 
lighted,  at  any  desired  or  convenient 
d&cance  therefrom,  while  the  power 
and  the  motor,  by  means  whereof 
atmospheric  air  is  forced  through 
pipes  leading  into-  the  carburetter, 
are  placed  in  an  apartment  in  the 
bnilcong,  or  near  uereto,  conven- 
iently accessible,  with  or  without  a 
light,  as  occasion  may  require,  when- 
ever, for  adjusting  the  motive  power, 
or  the  machinery  thereof,  it  is  de- 
sired to  do  so.  OUbert  db  Barker 
M'j*g  Co,  V.  TIrreK,  144 


66.  Such  isolation  of  the  carburetter 
avoids  danger  from  the  explosion  of 
the  gas  which  escapes  from  it,  and 
secures  an  even,  regular  supply  of 
gas,  from  the  carburetter,  unaffected 
by  changes  of  temperature  above 
ground,  and  secures  a  preliminary 
condensation  before  the  gas  enters 
the  distributing  pipes.  id, 

• 

67.  In  this  view,  the  new  arrangement 
was  patentable,  and  the  claim,  name- 


ly, "  The  arrangement  of  the  carbu- 
retter with  a  motor-whed,  said  wheel 
beinff  driven  by  a  descending  weight, 
brother  equivalent  mechanical  power, 
applied  to  force  the  air  through  Uie 
'  carburetter  to  the  burners,  said  car- 
buretter being  placed  within  a  vault, 
by  itself,  separate  from  the  building 
to  be  lighted,  the  whole  arranged 
and  connected  with  pipes  substan- 
tially as  herein  deBcrioed  and  set 
forth,"  is  valid.  id. 

68.  The  arrangement  is  not  merely  a 
change  in  Uie  location  of  an  old  de- 
vice, id, 

69.  The  vault  described  in  the  patent 
has  surrounding  walls,  and  a. remov- 
able opening  above,  but  the  essence 
of  the  structure  is  not  changed  by 
placing  the  carburetter  in  a  cavity 
below  the  eround,  and  surrounding 
it  with  earth  in  direct  contact  Uiere- 
with,  and  making  a  communication, 
by  a  pipe  from,  above,  with  the  car- 
buretter, id. 

(11.)  Ma%on—FruU-jar, 

70.  The  letters  patent  granted  to  John 
L.  Mason,  May  10th,  1870,  for  an 
"  improvement  in  fruit-jars,"  are  in- 
valid. Cofuolidated  FruU^ar  Co.  v. 
Wright,  149 

71.  The  claim  of  such  patent  is  to  a 
combination  of  three  elements:  first, 
a  shoulder  to  receive  a  casket  out- 
side, and  a  little  below  we  top,  of 
the  jar ;  second,  a  cover,  with  a  rim 
extending  down  outside  of  the  top, 
to  press  upon  the  gasket;  third,  a 
screw-ring  or  screw-cap,  with  its 
screw-threads  operating  upon  those 

.    of  the  jar  below  the  gasket  shoulder. 

id, 

72.  Mason  invented,  in  1869,  a  fruit- 
jar  containing  such  combination,  and 
put  several  such  jars  into  use,  and 
sold  others.  He  dia  nothing  towards 
applying  for  a  patent  until  1868. 
Meantime,  in  1866,  a  patent  was  is- 
sued for  a  fruit-jar  containing  the 
same  combination,  except  that  the 
gasket  was  on  the  top  of  the  jar,  to 
receive  the  pressure  of  the  cover,  in- 
stead of  upon  the  exterior  shoulder 
beneath  the  overlapping  flange  of 
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gach  oorer.  Another  patent  was  is- 
Bued  in  1866,  for  a  combination  of 
shonlder,  coyer  and'  screw -ring, 
wherein  the  shoulder  and  cover  were 
inside,  and  a  gasket  was  used.  Pat- 
ents were  issued  in  1861  and  1862 
for  jars  with  shoulders,,  covers  and 
*  g^kets  outside,  and  a  clamp  instead 
of  a  screw-rin^.  These  inventions 
•are  disclaimed  by  Mason,  in  his  spec- 
ification. Whether,  under  such  dls- 
clairoer,  anything  patentable  re- 
mained which  Mason  could  secure  to 
himself,  gture.  id. 

73.  Jars  constructed  like  Mason's  were 
put  into  use  by  others  in  1866,  and 
were  extensively  made  and  sold  in 
1866  and  1867.  Mason  applied  for 
his  patent  in  1868*  No  reason  was 
shown  for  the  delay :  Held,  that  Ma- 
son had  abandoned  his  invention,  id. 


.    (12.)  Cokn^Conet, 

74.  The  letters  patent  granted  to  Moritz 
Cohn,  April  16th,  1878,  for  an  *<  im- 
provement in  corsets,"  the  claim  of 
which  is,  "A  corset  having  the  pock- 
ets for  the  reception  of  the  bones 
formed  in  the  weaving,  and  varying 
in  length  relatively  to  each  other,  as 
desired,  substantiaUy  in  the  manner 
and  for  the  purpose  set  forth,**  are 
void,  because  the  invention  set  forth 
therein  was  preyiously  described  in 
a  publication  printed  in  England, 
being  a  provisional  specification  left 
by  John  Henry  Johnson  at  the  office 
of  the  Commissioner  of  Patents,  with 
his  petition,  on  the  20th  of  January, 
1854.  Cohn  v.  United  StateM  Conet 
Co.,  226 

75.  A  prior  printed  publication,  in  or- 
der to  invalidate  a  subsequent  pat- 
ent, must  describe  the  thine  claimed 
by  such  patent,  and  must  do  so  in  a 
manner  so  distinct  and  clear  as  to 
leave  no  reasonable  doubt  that  the 
thing  described  is  the  same.  id. 

76.  The  patent  to  Cohn  claims,  that  the 
corset,  to  be  his  corset,  must  not  only 
have  the  pockets  stopped  and  finished 
off  in  the  weaving,  but  must  have 
them  varying  in  length  relatively  to 
e'ach  other,  as  desired,  each  pocket 
starting  firom  one  edge  of  the  fabric 


and  running  towards  the  other,  but 
stopping  short  of  it  at  a  point  pre- 
determined as  the  point  at  which 
the  end  of  the  bone  to  be  inserted  in 
that  pocket  is  to  be  located,  accord- 
ing to  the  shape  to  be  men  to  the 
'corset.  Johnson's  provisional  spec- 
ification describee  the  same  features 
in  a  corset.  «  id. 

77.  The  &ct  that  a  corset  made  in  pur- 
suance of  Johnson's  description  ex- 
isted, is  sufficiently  shown  by  such 
description,  and  it  is  not  necessary 
to  show  otiierwise  the  existence  or 
use  of  such  a  corset  id. 

78.  Nor  is  it  necessary  that  Johnson's 
description  should  show  how  the  ap- 
paratus for  weaving  the  corset  should 
operate,  to  produce  the  features  he 
describes  as  pertaining  to  his  woven 
corset.  id. 

79.  If  that  were  held  to  be  a  defect  in 
Johnson's  description,  the  specifica- 
tion of  Cohn's  patent  would  be  de- 
fective in  the  sfhne  respect,  in  not 
stating  the  arrangement  of  machinery 
necessary  to  prcSuce  the  features  of 
his  corset.  id. 


(IS.)  The  Goulds  Manufaeturing  Com- 
pany— 0<i9-piimp, 

80.  In  a  suit  in  eqfdty  brought  for  the    ' 
infringement  of  letters  patent  grant- 

•  ed  to  the  plaintiffs,  the  Goulds  Man- 
ufacturingCompany,  as  assignees  of 
William  H.  Pculard,  the  inventor, 
August  8th,  1871,  for  an  ''  improve- 
ment in  gas-pumps,"  the  plaintifiiB  had 
a  decree  referring  it  to  a  master  to 
ascertain  and  report  their  damages. 
He  reported  the  damages  at  $47  71 
per  pump  on  298  pumps.  The  plaint- 
iffs proved  the  expenses  of  making  . 
and  selling  the  pumps,  that  they 
were  prepared  and  ready  to  fill  the 
orders  taken  by  the  defendants,  and 
the  prices  at  which  the  pumps  were 
sold  by  the  defendants.  The  master 
took,  as  the  measure  of  damages,  the 
difference  between  such  expenses  and 
such  prices:  Held,  that  the  rule  was 
an  erroneous  one.  Oovld»  M'f'ff 
Co.  y.  Coming,        ,  24S 

• 

81.  The  invention  was  one  only  of  an 
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improvement  in  ihe  pmnp,  and  not 
of  the  entire  pmnp.  tNnineroue  parts 
of  the  pmnp  were  m  general  use  prior 
to  the  pat^t,  and  were  not  daimed 
therein,  and  were  free  to  be  used  by 
the  defendants.  The  patented  inven- 
tion claimed  was  a  special  construc- 
tion of  a  side-chamber,  wherebv  the 
same  was  |dapted  to  nee  with  the 
valve-casings  bolted  on  the  outside, 
and  the  damages  could  not  exceed 
the'  profits  upon  such  improvement. 

id, 

82.  As  the  plaintiffs  failed  to  show  the 
profits  or  damages  arisine  from  the 
use  of  the  improvement,  Sue  master 
should  have  decided  that  nominal 
damages  only  could  be  recovered,  id. 


(14.)  Kinff^FlvUd  puffing. 
King — Fluting  machine, 

■ 

83.  The  reissued  letters  patenty  No. 
8,001,  granted  to  George  £.  King, 
June  23d,  1868,  the  original  patent 
having  been  granted  to  him,  as  in- 
ventor, February  26th,  1867,  for  an 
"  improvement  in  fluted  puffing,"  are 
void,  for  want  of  novelty.  King  v. 
Wtmer,  270 

84.  The  claim  X)f  such  reissued  letters 
patent,  namely,  "The  within  de- 
scribed puffins,  as  a  new  article  of 
manufacture,  tne  same  being  formed 
by  crinkling,  gathering,  or  irregular- 
ly waving  one  portion  of  the  strip  of 
muslin,  or  other  material,  simultane- 
ously with  fluting  it  along  the  edb^ 
of  such  portion,  as  at  g,  and  forming 
flattened  borders  or  portions,  A,  out- 
side of  the  flutes,  or  between  two 
next  adjacent  rows  of  them,  to  re- 
ceive stitching,  substantially  as  spec- 
ified," claims  the 'puffing  it  describes 
as  a  new  article  of  manmacture,  with- 
out reference  to  how  it  is  made, 
whether  by  hand,  or  machinery,  or 
otherwise,  and  is  anticipated  by  a 
like  puffins  previously  made  on  a 
sewing  machine.  id. 

86.  The  machine  described  in  letters 
patent  granted  to  Robert  Werner, 
January  7th,  1878,  for  an  "improve- 
ment in  crimpine  and  fluting  ma- 
chines," is  an  infringement  on  reis- 
sued letters  patent,  No.  8,000,  granted 


to  Geor^  £.  King,  June  28d,  1868, 
for  an  "  improvement  in  fluting  ma- 
chines,** the  original  letters  patent 
having  been  granted  to  him,  as  in- 
ventor, February  26th,  1867.         id. 

86.  The  claim  of  such  reissued  letters 
patent,  namely,  "  The  guide  £,  con- 
structed with  one  or  more  curved  or 
arched  portions,  a',  in  combination 
with  suitable  flutlns  rollers,  substan- 
tially as  herein  set  forth,  for  the  pur- 
pose specified,"  presents,  as  its  main 
feature,  a  deyice  for  ^Tdlins  away  the 
fabric  before  the  fluting  rollers  grasp 
it  too  firmly,  so  as  to  get  an  increased 
width  of  fooric  opposite  the  pair  of 
plain  zones,  such  device  being  an 
arched  guide,  the  arch  of  which 
raises  up  the  fabric,  so  that  the  fabric 
rides  over  it,  and  is  pulled  away 
from  the  fluted 'parts  of  the  rollers. 
The  Werner  mactiine  usee,  in  connec- 
tion with  fluting  rollers,  a  detent  or 
finger,  by  which  a  portion  of  the  fa- 
brio  is  held  back,  so  as  to  get  an  in- 
crease width  of  fabric  opposite  a 
pair  of  plain  zones,  the  fabric  being 
pressed  between  the  detent  and  a 
platform.  In  both  machines,  the 
width  of  the  fabric  passed  between 
the  pair  of  plain  zones  is  greater 
than  the  width  of  such  zones,  and,  as 
the  flutins  gathers  the  fabric,  the 
portion  of  it  which  passes  between 
the  pair  of  plain  zones  is  crinkled,  id, 

87.  The  claim  of  reissued  letters  patent 
granted  to  George  E.  King,  June 
23d,  1868,  for  an  "improvement  in 
fluting  machines,"  the  original  let- 
ters patent  having  been  granted  to 
him,  as  inventor,  February  S!6th, 
1867,  namely,  "  The  guide  E,  con- 
structed with  one  or  more  curved  or 
arched  portions,  a',  in  combination 
with  suitable  fluting  rollers,  substan- 
tially as  set  forth,  for  the  purple 
specified,"  defined.  Kursneedt  y. 
Werner,  '  680 

88.  Although  the  specification  describes 
the  guide  E  as  being  composed  of 
two  pieces  of  metal,  one  over  the 
other,  at  such  a  distance  apart  as  to 
permit  the  passage  of  the  fabric  be- 
tween them,  and  although,  at  the 
arched  part  of  the  guide,  both  pieces 

*  of  metal  are  arched,  and  the  part  of 
the  fabric  which  is  to  be  crinkled 
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pames  between  such  arched  parte, 
while  the  other  parts  of  the  fabric 
pass  between  the  two  pieces  of  metal 
of  the  g^oide,  although  DOt  between 
the  arched  portions,  yet  the  fSact,  that 
the  part  of  the  fabric  which  is  not  to 
be  crinkled  passes  between  two 
pieces  of  metal,  is  immaterial  td  the 
inyention  claimed,  and  the  fact  that 
the  part  of  the  fabric  which  is  to  be 
crinaled  has,  at  the  time  it  passes 
over  the  arched  part  of  the  ^ide,  a 
correspondingly  arched  piece  of 
metal  over  it,  is  Immaterial  to  the  in- 
Tention  claimed.  id, 

S9.  The  arched  portion  of  the  lower 
piece  of  metal  is  what  is  alone  effect- 
ive, in  combination  with  the  rollers, 
in  producing  the  result  of  which  the 
specification  speaks.  icL 

^.  It  is  the  raising  up  of  the  fabric,  or 
the  deflection  firom  the  general  plane 
of  the  fabric,  or  from  the  general 
course  of  the  fabric,  of  that  part  of  the 
fabric  which  is  to  be  crinkled,  by  an 
interposed  deflector,  which  is  the  es- 
sence of  the  patentee's  invention,  id. 

91.  The  expression  in  the  claim — the 
guide,  constructed  with  a  curved  or 
arched  portion — is  the  same  thing  as 
saying,  the  curved  or  arched  portion 
of  the  guide.  id. 

92.  The  claim  is  infringed  by  a  ma- 
chine in  which  there  are  rollers  with 
plain  parts  between  fluting  parts,  and 
and  an  arched  projection  raised  up 
in  front  of  the  plain  parts,  whereby 
an  extra  width  of  nuU^erial  is  taken 
up,  by  causing  the  material  to  ride 
over,  and  to  be  raised  by,  the  arched 
projection,  such  extra  width  being 
crinkled  as  and  because  the  adjaeent 
parts  are  fluted.  id. 


(15.)  Cutter — Coolinff  and  ventilaiinff 
roarm, 

98.  The*  reissued  letters  patent  granted 
to  Stephen  Cutter,  March  10th,  1874, 
for  an  "  improvement  in  methods  of 
cooUng  and  ventilating  rooms,"  (the 
original  patent  having  been  granted 
to  Azel  S.  Lyman,  as  inventor,  March 
26th,  1866,  and  extended  for  seveft 
years  from  March  26th,  1870,  and  re- 


issued to  said  Lyman,  Decensber 
26th,  1871,)  defined,  as  to  the  mean- 
ing of  the  claims  in  it.  Xynuia  V.  dt 
R.  Co.  V.  Laior,  303 

94.  The  principle  and  mode  of  opera- 
tion of  the  apparatus  described  in  it, 
explained.  id. 

95.  Various  alleged  prior  inventions, 
examined  and  distinguished.  id. 


(16.)  Reed-^JSead  lining  for  harrd^ 

96.  The  letters  patent  granted  to 
Georga  A.  tteed,  March  11th,  1878, 
for  an  "  improvement  in  head  linings 
for  barrels,*  are  invalid.  Reed  r.  Reed, 

366 

97.  The  improvement  intended  to  be 
covered  by  the  claim  of  that  patent, 
which  is,  "  As  a  new  article  of  man- 
ufacture, barrel  head  linings  prepared 
in  the  manner  specified,  when  bundled 
as  shown  and  described,"  is  not  the 
proper  subject  of  a  patent.  id. 

98.  The  patentee  merely  adapted  the 
same  appliances  to  the  manuiacture 
of  head  linings  that  had  before  been 
used  in  the  manufacture  of  hoops, 
and  thereby  produced  a  crimped  ma- 
chine-made hoop  on  a  small  scale, 
but  of  uniform  width  and  thickness, 
and  having  rectangular  ends,  adapted 
to  fit  inside  of  the  staves  of  a  barrel, 
and  to  support  the  chime  of  the  bar- 
rel, hoops  as  well  as  head  linings 
having  befere  been  made  by  machm- 
ery,  and  hoops  having  previously 
been  crimped  or  permanently  bent 
before  setting.  id, 

99.  The  only  merit  in  bundling  the 
head  linings  is,  to  render  the  article 
more  attractive  to  purchasers,  and 
more  convenient  for  the  purpoees  of 
sale.  id. 


PENALTY. 
See  EvmsNCB,  9  to  11. 

PENSION. 
See  CaDOKAL  Law,  1  to  4. 
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PLEADING. 

• 

'  1.  W.,  trustee  of  a  bankrupt,  filed  a  bill 
in  equity,  setting  forth  that  P.,  the 
bannnpt,  bad  owned  a  vessel,  and 
had  made  a  prererenttal  transfer  of 
an  lindiTlded  half  of  it  to  B,,  who  had 
transferred  it  to  O.,  and  he  to  T. ,  each 
transferee  haying  knowledge  of  the 
frandolent  character  of  the  original 
transfer.  The  bill  set  forth,  that,  if 
T.  had  any  interest  in  the  yessel, 
there  was  an  irreconcilable  differ- 
ence between  the  plaintiff  and  T. 
in  regard  to  the  management,  dis- 
position and  navigation  of  the  ves- 
sel, and  that  T.  had  forcibly  seized 
the  vessel  from  the  possession  of  the 
plaintiff^  The  prayer  of  the  bill  was, 
that  the  transfers  be  adjudged  void, 
and  for  a  temporary  injunction  and  a 
receiyer.  and,,  if  T.  should  be  ad- 
judged a  part  owner,  for  an  account- 
ing, and  a  sale  of  the  vessel,  and  a 
distribution  of  the  proceeds.  The 
phuntiff  moved  for  an  injunction  and 
a  receiyer.  P.,  8.,  G.  and  T.  were 
defendants  in  the  bUl,  and  denied  all 
fraud :  Meld,  that  the  motion  must  be 
denied.     Wilkinton  v.  DobHe,      298 

2.  The  bill  should  aver  joint  ownership 
in  the  plaintiff  and  and  T.,  to  warrant 
prelinunary  relief.  id. 

Z,  If  it  did  aver  such  joint  ownership, 
it  would  be  multifarious,  as  asking, 
also,  to  set  aside  the  transfers  as 
fraudulent.  id. 

See  Jurisdiction,  id  to  12. 
PkAonoB,  1. 


PRACTICE. 

1.  An  answer.  In  a  suit  in  equity,  put 
in  in  the  names  of  all  three  of  the 
defendants,  as  their  joint  and  several 
answer,  but  signed  and  sworn  to  by 
only  two  of  t£em,  will  be  stricken 
from  the  files,  as  irregular,  but  with 
leave  to  the  two  to  erase  therefrom 
the  name  of  the  third,  and  file  it  as 
their  own  answer  only.  Bailey  Wash- 
ing  Machine  Co,  v.  roung,  199 

2.  In  an  action  at  law  for  the  infringe- 
ment of  a  patent,  certain  alleged  prior 
inventions  were  put  in  evidence  by 
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the  defendant,  to  affsct  the  novelty 
of  the  invention  patented.  The  jury 
found  a  verdict  for  the  plainti£  On 
a  motion  lor  a  new  trial,  on  the 
ground  that  the  verdict  was  against 
uie  weisht  of  the  evidence:  Held^ 
that,  although  the  Court  might  have 
arrived  at  a  different  conclusion,  the 
verdict  would  not  be  set  aside  unless 
the  Court  could  see  that  the  jury  was 
palpably  mistaken,  and  that  the 
weight  of  the  evidence  w^  decid- 
edly against  their  verdict  Roberte 
V.  Schuyler,  444 

See  AniaRALTT. 
Bankruptot,  1. 
Costs. 

JURISDICTIOK,  10  to  12. 

Master. 
Party,  1. 
Plkadino. 
Rbooonizanob. 
Rrmoval  of  Aotiov. 


PRINCIPAL  AND  AGENT. 

1.  W.,  a  banker  at  Indianapolis,  sent  to 
a  bank  at  Buffalo  a  draft  drawn  on 
B.,  who  resided  in  Buffalo,  and  bills 
of  lading  for  some  lumber,  in  a  letter 
stating  that  he  enclosed,  for  collec- 
tion and  remittance  of  proceeds,  the 
draft  and  the  bills  of  lading.  The 
draft  was  drawn  by  C.  on  B.,  and 
was  payable  15  days  after  date,  and 
was  endorsed  by  M.,  and  then,  by 
special  endorsement,  by  W.,  to  the 
cashier  of  the  bank,  "  for  collection." 
By  the  terms  of  the  draft,  the  drawer, 
endorsers  and  acceptor  waived  pre- 
sentment for  payment  and  notice  of 
protest  and  non-payment  The  bills 
of  lading  set  forth  C.  as  the  shipper 
of  the  lumber,  and  were  dated  at 
times  two  or  three  days  prior  to  the 
date  of  the  draft,  and  were  endorsed 
hy  C,  by  M.,  and  by  W.  The  draft 
was  incepted  by  B.,  and  the  bank 
delivered  the  bills  of  ladine  to  him. 

B.  failed  before  the  matuiity  of  .the 
draft    The  lumber  had  been  sold  by 

C.  to  B.,  and  the  draft  was  for  the 
purchase  price,  and  was  discounted 
D^  W.  for  C.  on  the  security  of  the 
bills  of  lading,  as  collateral.  By  or- 
dinary course,  the  lumber  would 
reach  Buffalo  eight  days  before  the 
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nMtarity  of  tho  draft.  W.  brovglit 
gnit  agftioflt  the  bank  to  reooyer  tbe 
MDOont  of  the  draft,  on  the  froond 
that  the  defendant  yiolated  its  duty 
bydelireriog  tbe  bills  of  ladinr  be- 
fore the  collection  of  the  draft :  add, 
that  the  bank  was  not  liable.  Woolen 
T.New  York  ds  Bfu  Bank,  869 

2.  The  drawee  was  entitled  to  the  bills 
of  lading,  on  accepting  the  draft»  as 
the  draft  was  drawn  on  time.         id. 


R 

RAILROADS. 
8€t  Tomt  BoKDs. 


RECEIVER. 

8i€  iRJUHOnOK. 

Paett,  2. 
Plbadikq. 


RECOGNIZANCE. 

1.  An  action  haying  been  brought  on  a 
forfeited  recognisance,  and  a  motion 
beixur  made,  under  section  1020  of 
theSeyised  Statutes,  to  remit  the  for- 
feitore,  on  the  ground  that  tbe  party 
bound  to  appear  was,  when  called,  in 
the  custody  of  a  State  officer  under  a 
warrant  issued  out  of  a  Court  of  the 
State,  in  a  ciyil  action :  ffdd,  that  the 
motion  must  be  denied,  on  tbe  ground 
that  the  question  could  be  best  deter- 
mined on  the  trial  of  the  action. 
Unikd  8taU$  y.  Strieker,  889 

REHEARING. 
See  AnxiEALTT,  1. 

REMOVAL  OF  ACTION. 

1.  A  defendant  in  a  suit  brought  in  a 
State  Court  of  New  York  removed 
the  suit  into  this  Court,  on  the  ground 
that,  being  a  citisen  Of  Connecticut, 
he  had  been  sued  by  a  citizen  of  New 
York.  The  plaintifFmoyed  to  remand 
the  cause  to  the  3taie  Court,  on  the 
ground  that  the  defendant  was  not,  in 


fact,  a  citicen  of  Conneeticat:  ffdd, 
that,  on  tbe  question  of  snch  eitinn- 
sliip  of  the  defeodan^  the  affinnatiy» 
waa  with  the  defendsnt :  that^  where 
he  was  a  permanent  resident  and  citi- 
xen  of  Connecticut  down  to  a  period 
shortly  prior  to  the  commencement 
of  the  suit,  the  presumption  was,  that 
such  permanent  residence  and  citicen- 
ship  continued,  until  it  was  shown  to 
*  be  changed ;  that,  where  the  cause 
was  remoyed  on  the  defendantfs  oath 
as  to  the  junsdictional  fiust  of  snch 
residence  and  citiaenship,  it  was  not 
enough  for  the  plaintin  to  raise  a 
doubt  on  the  question;  and  that,  the 
proceedings  for  remoyal  bein^  nfca- 
tar,  and  tne  question  raised  by  the 
plaintiff  being  fidrly  disputed,  it  was 
not  a  proper  practice  to  remand  tbe 
cauae  on  motion,    Meath  y.  AtttUn, 
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SALVAGE. 
See  LvTERasT,  1. 


SAVINGS  BANK. 
See  Baxkeuptct,  2,  6. 


SETTLEMENT. 
See  Feauduzjoit  SxTTLBiiKzrT. 


STATUTE. 

See  CanmrAL  Law,  3. 
Town  Boxns. 


STATUTE  OF  LIMITATION. 

1.  According  to  the  statute  of  limita- 
tions of  New  York,  (  Code  o/Proeedttre, 
^  1 10,) '"  no  acknowledgment  or  prom- 
tae  shall  be  sufficient  eyidence  of  a 
*  *  *  continuing  contract,  where- 
by to  take  the  case  out  of  the  opera- 
tion 4>f  **  the  statute, "  unless  the  same 
be  contained  in  some  writing  signed 
by  the  party  to  be  charged  thereby/* 
and  the  highest  Court  of  that  State 
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baa  decided,  that  a  parol  agreement 
not  to  plead  the  statute  cannot  ope- 
rate as  a  new  promise,  or  as  a  waiver 
of  the  statute,  or  asan  utoppel  in  pau. 
Andra§  T.  Jiecffield,  407 

See  Equitt,  1  to  10. 


•      • 


STATUTES  CITED. 

Uhited  Statk. 

1789,  September  24tb,  Jndieiary,     42, 

289,  606 

1799,  Febrdary  28th,  Witnesses'  Fees, 

198 

1800,  April  4tb,  Bankmptcy,  198 
1808,  December  19th,  Bankraptcj,  198 
1806,  Aprir  10th,  Pensions,  860 
1817,  March  1st,  Commissioners,  42 
1826,  May  20tb,  Execntioos,            406 

1888,  March  2d,  Habeas  Corpus,  606 
1836,  July  4th,  Patents,  98 

1886,  July  4th,  Pensions,  860 

1887,  March  8d,  Patents,  98 

1889,  February  28th,  Judiciary,  282, 29 1 

1841,  August  19th,  Bankruptcy,  184, 193 

1842,  August  29th,  Habeas  Corpus,  606 
1848,  March  8d,  Bankruptcy,  198 
1848,  August  12th,  Extradition,      876, 

602,  617,  620 
1868,  February  26th,  Witnesses'  Fees, 

196, 196,  198 
1860,  June  22d,  Extradition,  602,  620 
1Q62,  July  14th,  Pensions,         846,  846 

1863,  March  8d,  Customs  Revenue, 

668,  666 
1868,  March  8d,  Judgments,  417 

1864,  June  8d,  National  Banks,  480,481 
1864,  June  80th,  Intema^^  Revenue, 

166,  167,  168,  669 
1864,  June  80th,  United  Stotes  Bonds, 

60 
1864,  July  4ih,  Pensions.  846,  846 

1866,  March  8d,  United  States  Bonds, 

48,  46,  60 
1866,  April  12tb,  United  States  Bonds, 

48,  46,  61 
1866,  July  18th,  Internal  Revenue, 

166,  167,  669 

1866,  July  I8ib,  Customs  Revenue,  666 

1867,  Febraary  6th,  Habeas  Corpus,  604 
1867,  March  2d,  Bankruptcy,  822,  829, 

661 

1867,  March  2d,  Customs  Revenue, 

668,  664,  666 

1868,  February  26th,  Evidence,  667 
1870,  July  8th,  Patents,  81, 92, 281, 260, 

884,  886 


1870,  July  8th,  Pensions,  846,  846, 347, 

848 

1870,  July  14th,  Tariff,  449,  460 

1871,  February  26th,  Statutes,  8i6, 361 

1871,  March  3d,  Patents,  95 

1872,  May  9th,  Evidence,  •  42 
1872,.  June  1st,  Judiciary,  287,  240,  241 
1872,  June  6th,  Internal  Revenue,  161 
1878,  March  8d,  Pensions,  846,  847 
1874,  June  22d,  Bankruptcy,  662,  664 
1874,  June  22d,  Customs  Revenue,  664 

RivisxD  Statutxs  of  thb  Unitkd 
States. 


716,  Courts, 
722,  Courts, 

761,  Habeas  Corpus, 

762,  Habeas  Corpus, 

763,  Habeas  Corpus, 
767,  Habeas  Corpus, 

760,  Habeas  Corpus, 

761,  Habeas  Corpus, 
860,  Evidence, 
986,  Executions, 

§  989,  Judgments, 
""  1020,  Forfeited  Recognizance, 
1024,  Indictments, 


608 

604,  609 

608 

603 

608,  606 

608,606 

603,  604,  606 

603,  604,  606 

663,  667 

405 

417 

389 

492 


3897,  Internal  Revenue,  491, 492, 498 

6270,  Extradition,  617 

6271,  Extradition,  602,  622 

6272,  Extradition,  617 
6696,  Revised  Statutes,                 628 

$  6696,  Revised  Statutes,  622 

New  Yoxx. 

1  R.  S.  689,  §  1,  Banks,  196 

1  R.  S.  600,  Corporations,      .  466,  469 

1  R.  S.  764,  §  2,  Limited  Partnerships, 

/  221, 222 

2  R.  S.  46,  47,  Insolvent  Laws;        188 

2  R.  S.  96,  97,  IntesUte  EsUtes,      189 
8  R.  S.,  6th  ed.,  91,  98,  Insolvent 

Debtor,  669 
8  R.  S^  6th  ed.,  222,  g  9,  ChatUl 

Mor^^e,  648,  660 

3  R.  S.,  6th  ed.,  226,  §  1,  Chattel 

Mortgage,  660 
1849,  Chap.  226,  Banks,  188 

1860,  Chap.  140,  Railroads,       466,  469 
1868,  Chap.  267,  Savings  Banks,     179, 

180, 186 
1868,  Chap.  186,  Savings  Banks,     181, 

187 
1863,  Chap.  466,  State  Prison  Labor, 

264 
1866,  Chap.  398,  N.  Y.  A  Oswego 

Midland  R.  R.  Ca,  468 
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1868,  Clup.  816,  Peofde's  Sftfo  Deposit 
and  BayiDga  Institution,  210,  212 

1869,  Chap.  907,  Town  Aid  to  Rail. 

roads,  689,  640 
1871,  Cliap.  926,  Town  Aid  to  RaU- 

roads,  641 
1874,  Chap.  296,  N.  Y.  A  Oswego 

Midland  R.  R.  Co.,  466 
Code  of  Procedure,  §  110,  Statute 

of  limitation,  408,  421 

T 

TAXATION. 
Sm  Coktract. 

TOWN  BONDS. 

1.  Bonds  were  issued,  purporting,  on 
their  face,  to*  hare  been  issued  by 
three  persons  as  Commissioners  in 
behalf  of  the  town  of  Lyons,  appoint- 
ed for  that  purpose  by  the  county 
judge  of  Wayne  county,  in  which 
such  town  was  situated,  and  to  be 
part  of  a  series  Aithorised  by  the  de- 
termiuation  of  such  conn^  Judge, 
duly  rendered  and  entered  of  record 
pursuant  to  a  petition  of  the  tazpay- 
era  of  the  town,  and  pursuant  to 
chapter  907  of  the  laws  of  the  State 
of  New  York,  of  1869.  and  the  amend- 
ments thereto.  Hie  statute  author- 
iced  the  county  judge  to  determine, 
on  proof,  whether  the  persons  peti- 
tioomg  for  the  issue  of  toe  bonds  rep- 
resented a  majprity  of  the  taxable 
property  of  the  town.  The  bonds 
were  issued  in  aid  of  the  construction 
of  a  railread.  The  petition  contain- 
ed oonditions,  that  the  terminus  of 
the  road  should  be  at  a*  specified 
point,  and  that  the  stock  of  tne  cor- 
poration which  was  to  construct  the 
road,  which  should  be  taken  in  ez- 
chan^  far  the  bonds,  should  include 

.  certam  stock  already  taken  by  indi- 
▼iduals  residing  in  the  town.  In  a 
suit  against  the  town  to  recoyer  the 
amount  of  unpaid  coupons  on  the 
bonds,  it  was  set  up,  in  defence,  that 
the  bonds  were  yoid,  because,  as  the 
petition  contained  said  conditions, 
the  county  judge  acquired  no  juris- 
diction of  the  proceeding :  Held,  that, 
although  the  objection  might  be  a 
good  one,  if  raised  on  a  direct  reyiew 
of  the  proceeding,  it  was  of  no  ayail 


In  this  suit    Munttm  y.  7%<  Tenon  of 
LjfWMt  6d9 

2.  When  a  petition  is  presented  to  the 
county  judge,  which  suffidently  oon 
forms  to  the  statute  to  call  for  ibe  ex- 
ercise of  judicial  judgment,  it  is  dele 
gated  to  him  to  determine  whether 
or  not  it  is  sufficient^  and  no  error  on 
his  part  can  affect  the  yatidity  of  the 
bonds,  when  the  question  is  raised 
collaterally.  uL 

8.  The  Act  of  1869  was  attended  by  ao 
Act  passed  in  1871.  The  latter  Act 
intrtrauced  important  changes  in  the 
proceedings,  by  amending  yarions 
sections  of  tiie  Act  of  1869,  and  sab- 
stituting  the  new  sections  in  place  of 
the  old  sections,  without  in  terms  re- 
pealing the  old  sections.  The  pro- 
ceedings in  this  case  were  begun  be- 
fore the  Act  of  1871  was  pasMd,  and 
conformed  to  the  old  Act  up  to  the 
time  of  the  passage  of  the  new  Act, 
and  after  that  were  oontinued  under 
the  new  act  It  was  objected,  that 
the  proceedings  under  the  old  Act 
were  depriyed  of  aU  yitality  by  the 
paassffe  of  the  new  Act :  6di^  that 
the  objection  was  not  a  good  one.  id. 

4.  The  town,  haying  receiyed  and  re- 
tained the  stock  which  was  issued  in 
ezohauf^  fer  the  bonds,  cannot  raise 
the  objection,  that  the  bonds  and 
coupons  were  not  made  payable  at 
the  times  directed  by  the  statute.  H, 

TREASURY  NOTES. 

1.  The  Act  of  April  12th,  1866,  (14  TJ. 
8,  Stat,  at  Larae,  31.)  authorixed  the 
Secretary  of  the  Treasury  to  dispose 
of  any  bonds  authorized  by  the  Act  of 
March  8d,  1866,  (18  Id,,  468.)  "for 
lawful  money  of  the  United  States, 
or  for  any  treasury  notes  *  *  * 
issued  under  any  Act  of  Congress, 
the  proceeds  thereof  to  be  used  Only 
for  retiring  treasury  notes,  or  other 
obligations.  Issued  under  any  Act  of 
Congress,  but  nothing  herein  tatt- 
tained  shall  be  construed  toautborixe 
any  increase  of  the  public  debt** 
Under  the  Act  of  1^66,  treasury  notes 
were  issued,  dated  June  15th,  1866, 
payable  June  15th,  1868.  In  October, 
1867,  the  Assistant  Treasurer  of  the 
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United  States,  at  New  York,  paid  out 
money  of  the  United  States  in  the 
purchase,  from  J.,  of  what  purported 
to  be  some  of  such  treasory  notes, 
but   which    were    afterwards    pro- 
nounced, at  the  treasury,  not  to  be 
genuine,  and  not  to  have  been  issued 
y  the  United  States.    Suit  was,  be- 
fore June  16th,  1868,  brought  against 
J.,  by  the  United  States,  in  the  Dis- 
trict  Court,  to   recoTer   back   the 
money  so  paid,  and  they  had  a  ver- 
dict and  judgment.     The  treasury 
notes  so  issnea  were  printed  from  en- 
graved  plates,  with  the   engraved 
signatures  of  the  proper  officers,  and 
were  stamped  with  the  proper  seal, 
and  were  lettered  and  numbered  by 
a  machine,  and  no  writing  appeared 
on  them.    On  a  writ  of  error,  Ifeld: 
(1.^   If  the   notes   were   in    fact 
wholly  forged  and  counterfeit,  the 
assistant  treasurer  had  no  authority 
t*  purchase  them,  and  the  plaintiffs 
were  entitled  to  recover. 

(2.)  The  Government  Is  not  estop- 
ped, by  the  purchase  and  payment, 
from  recovering  back  the  money,  not 
only  because  the  Government  is  not, 
in  general,  bound  by  the  negligence 
of  its  officers,  acting  under  a  limited 
authority,  but  also  because  the  de- 
fendants could,  by  refunding  the 
money,  be  placed  m  the  same  situa- 
tion as  they  were  before  the  transac- 
tion. 

(8.)  The  case  bears  no  just  analosy 
to  the  acceptance  or  payment  of  a 
forged  bill  of  exchange  oy  the  drawee 
thereof.  In  which  case  the  holder  acts 
in  faith  of  the  drawee's  acceptance 
or  payment,  and  is  disarmed  of  his 
usual  recourse  to  prior  parties. 
There,  the  drawee  is  estopped  from 
setting  up  a  state  of  facts  which 
woidd  practically  operate  as  a  fraud 
on  the  holder. 

(4.)  The  decision  in  2^  Bank  of 
the  t/hUed  States  v.  The  Bank  of 
Oeorgia,  (10  Wheat,,  888,)  holding  a 
bank  concluded  bv  receivmg  its  own 
bank  bills,  which  had  been  fraud- 
ulently idtered,  and  crediting  them 
as  cash,  seems  to  have  depended 
upon  the  special  curcumstances  of  that 
case. 

(5.)  Neither  that  nor  other  cases 
establish,  that  an  agent,  having  au- 
thority to  retire  genuine  notes  of  his 
principal,  not  yet  due,  can  conclude 
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his  prindpal  by  purchasing  forged 
notes;  still  less,  that  the  -Govern- 
ment can  be  concluded  by  such  an 
unauthorised  act  of  a  subordinate  of- 
6oer. 

(6.^  There  is  no  material  difference, 
in  this  respect,  between  this  case  and 
any  other  purchase  by  an  agent, 
where  a  mutual  mistake  of  fact  is  dis- 
covered after  payment  of  the  con- 
sideration. 

(7.)  The  question,  whether  the 
Grovemment  is  liable  on  its  com- 
mercial paper  precisely  as  an  indivi- 
dual, and  whetner  it  may  be  bound 
to  pay,  at  maturity,  treasury  notes 
printed  from  genuine  plates,  sealed 
with  the  genmne  seal,  and  complete 
in  form,  even  though  fraudulently 
abstracted  and  put  into  negotiation, 
when  presented  oy  bona  fide  holders 
for  value  without  notice,  discussed. 

(8.)  But  the  charge  to  the  jury  in 
this  case  was  based  on  the  proposi- 
tion, that  the  Assistant  Treasurer  had 
no  authority,*ander  the  Act,  to  retire 
any  notes,  however  printed,  not  ac- 
tually issued,  as  a  "  physical  fact,"  by 
the  authority  of  tne  Government. 
This  construction  of  the  Act  is  sus- 
tained by  considerations  of  such 
force,  that  this  Court  deems  it  its 
duty  to  affirm  the  judraent  of  the 
Court  below  in  favor  of  the  Govern- 
ment    Cooke  V.  UniUd  StaUe,       48 

TRIAL. 

8ee  Caabisb. 
P&AonoE,  2. 

u 

UNITED  STATES. 
See  Equitt,  1  to  10. 

V 

VERDICT. 

See  Cabribr. 
Pbaotiob,  2. 

w 

WITNESS. 

SeeCoBTSf  1. 
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